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BOOK  III. 

ACQUISITION  AND   TRANSFER  OF  ESTATES. 

CHAPTER   I. 

TITLE  — DBSCEHT. 

•SECTION  L  1^98] 

TTTtB    GEN&BALLT   CONSIDEBKD. 

1.  Title  deflued. 

2,  The  different  itagei  of  title. 

S.    All  title  bj  descent  or  porchue. 
4.    Title  b;  act  of  Iaw  mnd  of  partiu. 

1.  Hating  treated  of  estates  with  their  qualities  and  iaoi- 
dents,  both  as  to  corporeal  and  incorporeal  hereditaments,  it 
now  becomes  proper,  in  pareuing  the  objects  of  this  treatise, 
to  consider  the  subject  of  the  tttlet  hj  whioh  these  estates  are 
acqnired  and  held,  with  a  view,  in  the  end,  to  speak  of  the 
modes  of  transmitting  such  estates  by  law  &om  one  person 
to  another.  It  would  obviously  be  of  little  importance,  beyond 
embodying  certain  speculative  and  abstract  notions  in  respect 
to  the  forms  which  property  may  assume,  to  define  and  illus- 
trate '  the  nature  and  qualides  of  estates,  if  law  did  not  go 
Airther,  and  determine  by  what  rule  the  ownership  of  such 
property,  or  what  is  commonly  called  the  title,  may  be  ac- 
qnirod,  held,  or  parted  with,  by  individuals.  It  is  to  this 
part  of  tite  general  subject  that  the  attention  of  the  reader 
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is  DOW  to  be  directed.  It  is  somewb&t  difficult  to  define,  in 
brief  terms,  precisely  what  is  meant  by  title.  But  it 
[•399]  may,  perhaps,  be  sufficiently  accurate  to  *  adopt  the 
words  of  Lord  Coke,  who  defines  it  as  "j'uata  cauta 
pottidendi  quod  nostrum  e»U  and  signifieth  the  means  whereby 
a  man  cometh  to  land.  Et  dicitur  titulut  a  tuendo,  because 
by  it  he  holdeth  and  defendeth  the  land." '  Mr.  Burton  says ; 
"  Every  title  must  rest  ultimately  upon  mere  posaesttion."  Jjord 
Kaimes,  while  treating  of  the  history  of  property,  says:  "  It 
is  taught  by  all  writers  that  occupation  is  on  essential  solem- 
nity in  the  original  establishment  of  land  property."  "  But 
so  soon  as  property  came  to  be  considered  as  a  right,  inde- 
pendent of  possession,  it  was  natural  to  relax  from  the  solem- 
nities formerly  requisite  to  transfer  laud  property,"'  And, 
after  all  the  speculations  in  which  these  writers  have  indulged 
upon  the  origin  of  individual  property  in  any  portion  of  what 
must  once  liave  been  a  common  heritage,  it  seems,  upon  their 
hypothesis,  to  resolve  itself  back  to  possession  as  its  element, 
but  to  have  derived  from  an  enjoyment,  sufficiently  continued, 
an  abstract  notion  of  ownership,  to  which  the  word  property 
is  applied,  which  becomes  susceptible  of  being  transmitted  to 
others,  by  being  accompanied  by  a  symbolic,  rather  than  an 
actual,  formal  transfer  of  possession.*  "  Property  "  is  defined 
by  Taylor  as  "  an  exclusive  right.  That  is  said  to  be  really 
and  emphatically  mine  when  I  have  a  right  and  power  or 
faculty  of  denying  others  the  use  and  fruit  of  it.  Dominium 
is  the  attribute  of  the  proprietor,  and  proprietas  of  the  thing  so 

*  NoTB.  —  Hr.  Maine, In  faU  learned  and  Ingenioni  eiuy  upon  "Ancienl 
Law,"  combaU  the  notion  of  Blackatone  and  other  irriten  npon  the  lubject, 
that  property  in  a  thing  muit  hate  been  originallr  derived  fh>m  occupancj.  "  I 
Tenture,"  *aji  he,  "  to  itate  laj  opinion,  that  the  popular  impreaaion  in  reference 
U>  the  part  played  by  occupancy  in  the  first  stagei  of  dTilization  directly  le- 
tenei  Die  trutli."  "  It  ii  only  when  the  rights  of  property  have  gained  a  lano- 
tion  from  long  practical  inviolability,  and  when  the  xaal  majority  of  the  object* 
of  enjoyment  have  been  inbjected  to  private  ownership,  that  mere  poaaeBiiOD 
i*  allowed  to  invpst  the  fint  poseeuor  with  dominion  over  commoditie*  in  which 
no  prior  proprietonhip  haa  been  aiaerted,"  p.  2fi6.  The  whole  diacujiion  upoa 
tbe  mttject,  of  whioh  the  above  ia  but  a  tingle  thought,  will  repay  the  reader 
who  may  *tudy  the  eighth  chapter  of  hi*  work  with  alten^on. 

1  Co.  Uk  846  b.  ■  Bnrt.Beil  Prop.  {418;  Eaimea,  Law  Tracti,  98. 
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appropriated." '  Title  to  property  cieated  merely  by  the  act 
of  reducing  it  to  pc^aession  necessarily  implies  that  this  reduc- 
tion to  posaesnion  should  be  effected  by  an  act  which  is  not  of 
a  wrongful  nature.  This  was  apphed  to  the  killing  of  game 
by  a  trespaaser  upon  another's  land.  The  game  thus  killed 
waa  the  property  of  the  land-owner  ratione  toU  as  soon  as 
killed,  and  lulling  it  by  the  trespasser  gave  him  no  right  of 
.  property  in  it.' 

2.  Blackstone  divides  title  to  lands,  considered  in  its  pro- 
gressive development,  into  several  stipes ;  namely, 
naked  poeeeesion,  •  right  of  possession,  right  of  prop-  ['400] 
erty  without  poaseseion,  and  right  of  property  united 
with  the  right  of  possession.'  This  idea  of  Judge  Blackstone, 
which  has  been  adopted  by  Mr.  Cruise  and  ottier  writers,  is 
illustrated  by  an  act  of  disseisin,  followed  by  possession  by 
the  disseisor.  If  s  disseisor  enters  upon  the  land  of  another, 
and  evicts  or  tarns  the  true  owner  out  of  possession  thereof, 
although  in  one  sense,  as  between  him  and  the  true  owner, 
he  has  no  right  or  title  whatever  to  the  land,  yet,  as  to  all 
the  world  but  him,  the  possession  so  gained  gives  him  com- 
plete dominion  over  and  right  to  the  land,  and  constitutes,  in 
the  eye  of  the  law,  a  prima  facie  title  thereto.  In  the  mean 
time,  however,  the  one  who  has  been  wrongfully  evicted  has 
a  right  to  the  possession  which  the  disseisor  has  usurped  and 
retains,  so  that  here  is  a  naked  possession  in  one,  and  a  right 
to  (he  immediate  possession  in  another.  In  every  State,  where 
the  common  law  prevails,  possession  of  lands,  for  a  period  of 
time  su£Scientiy  long,  is  held  to  divest  the  owner  thereof  of 
his  right  to  regain  his  possession  by  his  own  act,  without  the 
aid  of  legal  process.  If,  therefore,  in  the  case  supposed,  this 
possession  shall  have  been  continued  by  the  disseisor  for  the 
requisite  length  of  time,  nothing  will  remain  in  the  original 
owner  but  a  right  of  property,  while  the  possession,  and  right 
of  possession,  will  have  become  united  in  the  disseisor.  It  only 
remains,  then,  for  the  right  of  property  to  become  united  with 

)  Gra  Law,  ITS. 

*  Bl>det  V.  Htggi,  11  B.  Xh  Cu.  631;  lUgg  «.  LtMdid^  1  B.  4  M.  IH7i 

M((,  T0L1,p.*4. 

1  3  BL  Com.  19&-199. 
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the  possession,  and  right  of  poBsession,  to  perfect  the  diaseia- 
or's  title.  And  here  again,  for  the  sake  of  quieting  titles,  there 
is,  in  ever^  State,  a  period  beyond  which  no  man  may  enforce 
his  naked  right  of  property,  after  he  shall  hare  lost  his  right 
of  possession ;  and  if,  in  the  case  supposed,  he  suffers  the  dis- 
seisor to  retain  the  possession  beyond  this  prescribed  period 
of  time,  DO  one  can  call  in  question  the  right  of  property  as 
well  as  of  possesdoQ  of  the  latter,  and  he  thereby  becomes 
clothed  with  a  complete  title  to  the  land ;  or,  as  Lord  Coke 
says,  it  was  anciently  called  jux  duplie<aum,  droit 
[*4013  droit}  *  Judge  Walker,  in  his  introduction  to  the 
American  law,  disposes  of  this  question  in  these 
words :  "  Such  refinemente  serve  to  perplex  rather  than  in- 
form the  mind.  The  truth  is,  title  means  the  same  thing  as 
ownership.  A  man  may  he  in  possession  of  a  thing  which  he 
does  not  own,  and  he  may  own  a  thing  of  which  he  is  not  in 
possession."  "It  would  seem,  therefore,  that  the  perfectioQ  - 
of  Utle  consists  in  the  union  of  possession  with  the  right  of 
possession ;  for  when  these  meet  in  the  same  person,  he  cannot 
be  rightfully  dispossessed.  In  other  words,  he  is  the  lawful 
owner  of  the  property ;  and  this  is  the  whole  of  the  matter."  * 

8.  In  one  tiiiiig  all  writers  agree,  and  that  is  in  con^dering 
that  there  are  two  modes  only,  regarded  as  classes,  of  acquir- 
iog  a  title  to  land ;  namely,  descent  and  purchase ;  purchase 
including  every  mode  of  acquisition  known  to  the  law,iezcept 
that  by  which  an  heir,  on  the  death  of  an  ancestor,  becomes 
substituted  in  his  place  as  owner  by  the  act  of  the  law.* 

4.  Some  writers  make  a  distinction,  in  respect  to  estates 
acquired  by  purchase,  between  titles  created  by  act  of  the 
law  and  those  by  act  of  the  parties,  estates  by  escheat  being 
an  example  of  the  first  class.  Others  still  incline  to  regard 
estates  in  dower  and  by  curtesy  as  properly  coming  within 
the  doctrine  of  descent.* 

>  2  BI.  Com.  196-199 ;  Co,  Lit,  28S  ft ;  8  CmUe,  Dig-  812-81G ;  4  Kent,  Com. 
8TS ;  Qaterbock,  Bncton  b;  Con,  100 ;  Boctm'  Hiat.  4t]i  ed.  384. 

»  Walk.  Am.  Law,  817. 

*  a  BL  Com.  241 ;  Jamw  v.  More;,  2  Cow.  290 ;  Co.  lit  18  b. 

«  aCnilM,D)g.SlT;arUiit,  BMlFn>p.446iCo.Lit.ieb,i)ol*10e;4Kn^ 
Com.  878,  nole. 
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SECTION  n. 

TITLE  BT  DBSGENT. 

1.  mU  bj  dMcent  defined. 

2.  Heir  created  odI;  b^  law. 

8.  Title  bj  heinhip  not  dll  ancettor'i  desth. 

4.  Heir'i  title  U  independent  of  hit  own  act 

5-7.  Origin  uid  ctumgea  in  Englith  law  of  deicmt. 

8.  Bale's  canont  of  detcenL 

B.  All  rules  of  deicent  arbitrary  and  artiScial. 

10.  Pttudal  rule*  never  adopted  bere. 

11.  BolBi  ot  conBtruction  as  to  descent. 

12.  Boles  for  computing  degrees  ol  kindred. 
18-19.  English  canons  of  descent. 

20.    What  is  accounted  as  "  lands." 

51.  American  law  of  descent  traced  to  the  dril  law. 

S>^  28.  How  ciTil  law  differs  from  American  and  English  law. 

24.  Seisin  necessary  to  create  one  a  ttirpt. 

2Gl  Common  law  ss  to  seisin  of  revenioos,  && 

26.  Statntes  here  affecting  descents  of  rerersionl,  ba. 

27.  Statntes  here  as  to  ascending  and  collateral  inheriUutoa. 

28.  Inheritance  by  those  of  half-blood. 

29.  Who  is  of  tbe  blood  of  liim  who  was  latt  leiMd,  Ac 
BD.  Posthumous  children  as  heirs. 

81.    Illegitimate  children  when  heirs. 

52.  Ltx  tod  regnlates  descent  of  land. 

85.  Of  descent  from  aliens. 

84,  When  child  is  heir  in  place  of  father. 

86.  Heir  disinherited  oolj  bj  eiprees  deviw. 
80.  I^Ue  b;  deKent  prior  to  that  bjr  devlM. 

87.  Title  of  ancestor  vetta  at  once  in  hit  heir. 

88.  What  to  be  proved  to  show  collateral  descenb 

89.  What  \»  embraced  under  "  ancestor." 

40.  Effect  of  omission  of  child's  name  in  a  wilL 

41.  MsTshalling  assets  ia  pajing  ancestor's  debt!. 
4S.    What  interests  in  Undt  are  detoendibk. 

48.    Bento  descendible, 
44.    Of  sdrancement. 

HoTB.  — Statute  Roles  of  Descent 

1.  In  irhat  is  said  of  the  subject  in  tbe  following  p&gea, 
the  ordinary  division  of  titles  into  those  by  descent  and  those 
by  purchase  will  be  observed.    And  first  of  descent. 
**  Property  of  "  lands  by  descent  is,"  says  Lord  Bacon,  [*402] 
*'■  where  a  man  hath  lands  of  inheritance,  and  dieth, 


Digitized  byCoOgIC 


6  LAT  OP  REAL  PfiOPEBFT.  [BOOK   HT. 

not  disposing  of  them,  but  leaving  it  to  go  (as  the  law  castetli 
it}  upon  the  heir.    This  is  called  a  descent  of  law."  ' 

2.  The  Aetr,  as  the  tenn  is  here  used,  ia  always  appointed 
by  the  law ;  for  all  persons  appointed  by  a  tenant  in  fee-sim- 
ple as  his  successors  are  technically  not  heirs,  but  assigns, 
whether  the  appointment  be  by  deed  or  by  will,  in  which 
respect  the  Common  diffei's  from  the  civil  law,  it  being  a  maxim 
of  the  feudal  law,  that  tolut  2)eu»  potest  facere  hceredem,  non 

S.  The  title  of  an  heir  is  called  into  existence  by  the  death 
of  the  ancestor,  for  nemo  eet  hceret  viventis;  although,  in  pop- 
ular phrase,  cert^n  persons  are  regarded  as  the  heirs  of  per- 
sons still  alive,  under  the  names  of  heirs  apparent  and  heira 
presumptive.  Thus,  an  heir  presumptive  is  a  person  who,  if 
the  ancestor  were  then  to  die,  would  be  his  heir  ;  as,  for  in- 
stance, in  EnglanS,  a  daughter,  if  an  only  child,  would  be 
heir  presumptive  of  her  father  ;  but  if  he  were  subsequently 
to  have  a  son,  she  would  cease  to  be  such  heir.  An  heir  ap- 
parent ia  one  who  is  certain  to  be  the  heir  of  an  ancestor  if  he 
survive  him,  as  is  the  case  in  England  with  the  oldest  son  ; 
since,  by  the  canons  of  descent  there,  he  is  sure  to  be  his 
father's  heir  if  he  outlive  him.' 

4.  An  heir-at-law  is  the  only  person  who,  by  the  common 
law,  becomes  the  owner  of  land  without  his  own  agency  or 
assent.  A  title  by  deed  or  devise  requires  the  assent  of  the 
grantee  or  devisee  before  it  can  take  effect.  But  in  the  case 
of  descent,  the  law  casts  the  title  upon  the  heir,  without  any 
reganl  to  his  wishes  or  election.  He  cannot  disclaim  it  if  he 
would.*  Where  an  heir  takes  undevised  property,  he  never 
takes  it  by  act  or  intention  of  the  testator.  His  right  is  para- 
mount to  and  independent  of  the  will.*  An  heir  is  entitled 
to  rents  of  undevised  lauds  until  sold  for  the  payment  of  debts, 
even  though  the  ancestor  die  insolvent."    And  where  a  rail- 

>  Bac.  I«w  TncU,  128. 

*  Co.  Lit.  101  a,  note  77,  J  t.  1.  For  what  m«  "  uaigna,"  Me  MetcsU  i>.  Wat 
away,  IT  C.  B.  h.  s.  668. 

1  2  Bl.  Com.  208.  *  Wmi.  BmI  Fn^.  16 ;  3  fit.  Com.  »l 

■  Augiutui  r.  Seabolt,  S  Met  (Kj.)  101. 

■  LobdeU  V.  Hajet,  12  Gra;,  238;  Oibsoa  d.  Fule;,  15  Hmi.  280;  Nawcomk 
*  Etebbiaa,  B  MeL  MO.     KimbaU  v.  Siinuier,  62  Ms.  30&. 
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toad  was  laid  aciosa  the  land  of  an  anoeator  after  hia  decease, 
his  heir  was  held  entitled  to  the  damages,  though  the  land 
was  Bubaequently  sold  for  payment  of  debts.^ 

5.  In  tracing  the  history  of  the  law  of  desceot  of  lands  in  a 
fonner  part  of  this  work,*  it  was  stated  that  "  chil- 
dren, at  •  first,  succeeded  to  a  feud  in  the  place  of  [*403] 
the  father,  and  grandchildren  in  the  place  of  children." 

In  a  treatise  called  *'  The  Laws  of  Hen.  I.,"  the  doctrine  of 
exdadiog  females  is  promulgated ;  aud  it  is  declared  that 
the  capital  fief  should  go  to  the  oldest  son.  And  this  is  said 
to  have  been  the  first  notice  of  the  EngliBb  doctrine  of  primo- 
geniture in  die  law  of  descent.'  -The  rest  of  the  ancestor's 
lands  were  to  the  younger  son  or  sons.* 

6.  In  the  time  of  Henry  II.,  however,  the  oldest  son  had 
becom»  sole  heir  to  all  lands  held  by  military  tenure ;  nor 
could  his  right  be  defeated  by  an  alienation  of  the  ancestor, 
Uiongh  socage  lands,  unless  there  was  some  custom  to  the 
contrary,  descended  to  sons  equally.  If  the  ancestor  left  no 
sons,  both  military  and  soo^e  lands  descended  to  daughters 
in  equal  shares,  the  oldest  having  the  capital  messuage,  upon 
making  compensation  to  the  other  daughters,  but  all  taking 
as  coparceners.* 

7.  In  the  time  of  Henry  III.,  or  soon  after,  both  socage  and 
military  lands  descended  according  to  the  rules  of  primogenv- 
ture.*  But  it  is  not  known  when  collaterals  first  took  in  suc- 
cession, though  the  usi^e  prevailed  in  the  time  of  Henry  II., 
that  brothers  and  sisters  should  take  if  there  were  no  lineal 
descendants ;  or,  if  they  were  dead,  their  children  were  to 
take  in  their  stead.  After  these,  the  uncles  and  their  children 
came  in ;  and,  last,  aunts  and  their  children ;  the  males  always 
being  preferred  to  females.^  The  appro&ch  to  this  system  of 
rules,  however,  was  gradual  and  by  degrees  only,  though  it 
is  difficult  to  trace  the  st^es  of  the  progress.^  In  the  time  of 
Henry  III.,  the  rule  jua  detcendit  ad  primogenUum  was  estab- 

1  BoTDlon  V.  FetertNiroiigh,  Ac  R  B.  4  Ciub.  M7,  *  AtiU,  toI.  1,  p.  •67. 

*  1  Spence,  Eq.  Jur.  17G.  '  Be«re,  Hiit.  Eug,  X«w,  80.  lit  ed. 

*  Bmtc,  Hilt.  Eng.  Iaw,  80;  I  Spence,  Eq.  Jnr.  17S  ;  DaliyiDp.  Fend.  Ten. 

aoe. 

<  1  Bpeoce,  Eq.  Jnr.  176.  ^  Beere,  ffiit  Enj*.  Law,  Sl 

*  DabTmp.  Send.  Ten.  216'221. 


.dbyCoOgIc 


8  LAW  OP  BEAL  PBOPERTT.  [BOOE  10. 

lifilied,  and  all  descendants,  in  injinitum,  from  any  persoD 
who  would  have  been  heir  if  liTing,  inherited  Jure 
[*404]  repreaetUationi$.  Thus  *  the  oldest  son  dying  in  the 
lifetime  of  the  &ther,  and  leaving  issue,  that  issue 
was  to  be  preferred  in  inheritancy  to  Uie  grandfather  before 
any  younger  brother  of  the  father.^  The  father,  it  will  be 
perceived,  or  any  lineal  ancestor,  was  never  allowed  to  suc- 
ceed as  heir  to  a  descendant,  or,  as  Bracton  ttays,  "  nunquam 
reatcendit  ea  via  qua  deacendit,  pott  mortem  ajUeeeiiorum."  * 

8.  Lord  G.  J.  Hale  ia  said  to  have  reduced  the  rules  of 
descent  to  a  series  of  canons,  although  these  rules  had  then 
been  in  use  for  four  hundred  yetav ;  and  no  change  was  made 
in  them  until  the  act  of  8  and  4  Wm.  IV.  c.  106,  in  1888.I 

9.  It  is  hardly  necessary  to  add,  that  whatever  may  be  the 
rules  of  descent  of  property  in  any  country,  they  must,  of 
necessity,  be  more  or  less  arbitrary  and  artificdal ;  "  the  crea- 
tures of  the  civil  polity  and  Jurit  potitwi  merely,"  to  quote 
the  language  of  Blackstone.  What  these  rules  shall  be,  must 
therefore,  in  the  nature  of  things,  depend  upon  the  condition 
and  genius  of  the  people  among  whom  they  prevail ;  and  it 
could  not  he  expected  that  the  systems  which  different  na- 
tions may  have  respectively  adopted  will  be  found  to  he  in 
all  respects  the  same. 

10.  It  would  accordingly  be  found  that  the  system  of  rules 
developed  under  the  feudal  notions  of  the  middle  ages, 
though  maintained  for  so  many  ages  in  the  mother-country, 
were  not  in  accordance  with  the  genius  and  condition  of  her 
Colonies  in  this  country ;  and  that,  at  an  early  period  in  their 
history,  important  departures  from  these  canons  were  made 
in  the  progress  of  their  legislation.  Massachusetts,  in  1641, 
divided  estates  equally  among  children,  except  giving  the 
oldest  son  a  double  share.*  When  these  Colonies  became 
States,  each  had  its  own  system  of  rules  for  the  government 
of  property  within  its  limits,  some  of  them  varying  essentially 
from  those  of  the  others,  and  all  from  the  English  common 
law.  And  these  changes  were  followed  in  the  end  by  that  of 
England,  in  1833,  already  mentioned,  which  introduced  ma- 

>  Rmtb,  Hilt.  Eog.  Law,  2S7;  Bnct  TSb.  S,  pp.  M,  66. 

*  2  BL  Com.  211 ;  Bnct.  Lib.  S,  p.  02.  •  Wuu.  Beftl  Prop.  T9 

«  Col.  Iawi,  sob. 
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terial  mocUficatioits  in  the  aocient  canons,  and  ren- 
dered the  system  in  many  •  particulars  more  conform-  [•405] 
able  to  the  prevailing  spirit  of  legislation  upon  the 
subject  in  this  country.  Under  these  circumstances,  it  would 
obviously  be  loading  these  pi^es  with  useless  and  obsolete 
lesming  to  give  in  detail  the  former  system  of  legal  rules 
upon  this  subject  which  prevailed  in  England.  And  yet,  in 
order  that  the  reader  may  be  able  to  understand  enough  of 
this  system  to  apply  the  propositions  and  illustrations  so  often 
made  by  courts  and  legal  writers  when  treating  of  kindred 
topics,  and  at  the  same  time  to  see  to  what  point  the  law 
has  been  carried  by  the  changes  which  the  recent  legislation 
of  England  and  of  the  several  United  States  has  effected  in 
this  respect,  it  seems  necessary  to  state  as  briefly  as  may  be 
the  early  canons  of  the  English  law  of  descent,  together  with 
the  substance  of  the  existing  laws  of  these  States  upon  the 
same  subject,  and  such  a  reference  to  decided  cases  as  may 
ud  the  reader  to  understand  and  apply  the  rules  of  law  which 
may  be  found  at  present  to  prevail. 

11.  Before  doing  this,  it  seems  proper  to  call  the  reader's 
attention  to  certain  familiar  rules  of  construction  which  are 
of  constant  reference  in  construing  and  applying  the  provi- 
uons  of  these  several  systems,  and  all  of  which  have  their 
origin  in  the  common  law.  And  first  as  to  lineal  and  cot- 
lateral  descent,  and  the  modes  of  computing  the  degrees  of 
affinity  between  two  persons  related  to  each  other,  which 
have  been  applied  under  these  various  systems. 

Consanguinity,  or  kindred  by  blood  relationship,  is  the  con- 
nection or  relation  of  persons  descended  from  the  same  stock 
or  common  ancestor.  This  common  ancestor,  to  whom  refer- 
ence is  made  in  computing  the  degrees  of  afiSnity  to  determine 
the  nearness  or  remoteness  of  relationship  of  different  per- 
sons akin  to  each  other,  is  commonly  spoken  of  as  the  siirpt 
or  root,  sometimes  the  stipeB,  the  trunk  or  common  stock 
from  which  the  line  or  lines  of  descent  are  traced.  This  con- 
sanguinity is  either  lineal  or  collateral.  It  is  lineal  when  it 
exists  between  persons  descended  in  a  direct  line  one  from 
the  other,  as  father,  grandfather,  and  the  like,  in  an  ascending 
line,  and  son,  grandson,  and  the  like,  in  the  descending  line. 
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It  is  coUftteral  wlien  they  are  descended  firom  a  com'- 
[*406]  mon  itirpa,  or  stock,  but  not  one  *  from  the  other. 

Thus  a  mau  and  his  nephew  are  collateially  related, 
as  each  may  trace  his  line  of  descent  to  the  same  common 
ancestor,  the  &ther  of  the  one  being  also  grandfather  of 
the  other.  And  at  the  distance  of.  twenty  generations,  as 
illustrated  by  Blackstone,  a  man  has  above  a  million  of  ances^ 
tors ;  while  if  one's  ancestors  had  left  upon  an  average  two 
children  apiece,  and  each  of  those  children  two,  and  so  on 
through  fifteen  generations,  every  man  would  have,  of  collat- 
eral kindred  now  subsisting  in  the  iifteenth  degree,  almost 
two  hundred  and  seventy  millions.' 

12.  By  the  canon  and  common  law,  which  concur  in  this 
respect,  the  degrees  of  kindred  between  two  persons  are  reck- 
oned by  counting  from  a  common  ancestor  to  the  most  remote 
descendant  of  the  two  from  him.  The  relation  of  two 
brothers  is  in  the  first  degree,  because  there  is  bat  one  step 
from  their  father  to  either  of  them.  But  the  relation  of  nncla 
and  nephew  is  in  the  second  degree  ;  there  being  two  degrees 
from  the  nephew  to  his  grandfather,  the  father  of  the  nncle. 
By  the  civil  law,  which  is,  in  this  respect,  generally  adopted 
in  this  country,^  these  degrees  are  computed  by  adding  to- 
gether the  number  of  degrees  there  are  between  each  of  the 
two  persons  whose  relationship  is  to  be  ascertained  and  the 
common  ancestor.  Thus  the  relation  between  brothers  is  in 
the  second  degree,  each  being  one  degree  removed  from  the 
father ;  but  between  uncle  and  nephew  it  ia  the  third,  and 
between  cousins  the  fourth,  degree  of  kindred.' 

13.  The  first  of  the  English  canons  of  descent  was,  that  the 
inheritance  should  lineally  descend  to  the  issue  of  the  person 
who  lagt  died  tuAually  seised,  in  infinitum  but  never  lineally 
ascend.  The  setsLn  here  meant  must  have  been  an  actual,  or 
what  was  equivalent  to  an  actual,  corporal  seidn.*  The 
Engli^  law  is  now  so  changed,  that  the  heir  must  be  of  the 

last  person  entitled  to  the  estate  as  a  purchaser.    So 

[*4073  that,  if  *  one  has  an  estate  as  heir  from  one  who  pur 

chased  it,  and  dies,  his  heir  does  not  inherit  the  estate 
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unless  he  is  also  heir  to  the  purchaser  from  vhom  his  imme- 
diate ancestor  inherited.^  If  there  is  a  failure  of  lineal  de- 
scendants of  the  last  purchaser  entitled  to  the  estate,  it  goes 
to  the  nearest  lineal  ancestor,  the  father,  and  all  paternal  an- 
cestors and  their  descendants  being  preferred  before  females.' 

14.  The  second  canon  is  still  the  English  law,  that  male 
issue  are  admitted  as  heirs  before  females." 

15.  The  third  canon  provides,  that  where  there  are  several 
males  kindred  in  equal  degree,  tbe  oldest  is  the  heir.  But  if 
there  are  several  females,  they  all,  together,  constitute  what 
is  called  the  heir;  and  this  rule  remains  unchanged.' 

16.  By  the  fourth  canon,  the  liueal  descendanbi  in  infinitam 
of  any  person  deceased  represent  the  ancestor ;  that  is,  stand 
in  the  same  place  as  the  ancestor  would  himself  have  done 
had  he  been  hving.  This  taking  by  representation  is  called  a 
snccession  per  Htrpes,  or  according  to  the  roots;  all  the 
branches  of  each  root  taking  the  share  which  the  root  it  rep- 
resents would  have  taken,  and  ia  used  in  distinction  from 
taking  per  capita,  where  each  takes  as  next  of  kin  to  the  de- 
ceased in  his  own  direct  right.* 

17.  Under  the  fifth  canon,  upon  failure  of  lineal  descend- 
ants or  issue  of  the  person  last  seised,  the  inheritance  de- 
scends to  his  collateral  relations  of  the  blood  of  the  first 
purchaser,  subject  to  the  three  last  previous  rules.  This  ia 
now  altered  so  that  the  estate  passes  to  lineal  ancestors,  if 
any,  in  preference  to  collateral  kindred.^ 

18-  By  the  sixth  canon,  the  heir  in  the  collateral  line  of  the 
person  last  seised  must  be  his  next  collateral  kinsman 
of  the  •  whole  blood.  By  kinsman  of  the  whole  [•408J 
blood  ia  meant  one  who  has  descended  not  only  firora 
the  same  ancestor,  but  from  the  same  couple  of  ancestors.  If 
two  are  descended  from  the  same  father,  but  have  different 
mothers,  or  ftvm  the  same  mother  by  different  fathers,  they 
will  be  as  of  the  half-blood  to  each  other.    And  by  the  appli- 

>  Wnu.  Real  Prop.  T8-80. 

■  Wmi.  Rral  Prop.  8S,  66.  Mr.  Coleridge,  In  hii  note  to  2  Bl.  Cora.  21 1,  MTi, 
In  the  cue  >boTe  lappoMd,  "  The  inheritance  i«  eqiuUf  diWded  between  the  tm 
Mcending  line*." 

■  2  BI.  Com.  213,  *  2  Bl.  Com.  214. 

*  2  BL  Coin.  217, 218.  *  2  BL  Com.  220;  Wmi.  BemI  Frop.  83. 
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cation  of  this  canon,  a  sister  of  the  whole  blood  of  one  who 
is  deceased  is  preferred  to  a  brother  of  the  half-blood,  under 
the  maxim  that  pottetsio  fratrit  facU  sarorem  ette  hceredem.^ 
This  canon  ie  now  altered  bo  that  a  kinsman  of  half-blood  is 
made  capable  of  being  heir,  and  to  inherit  next  after  a  kins- 
man in  the  same  degree,  of  the  whole  blood.* 

19.  The  seventh  canon  respects  collateral  inheritances,  and 
prefers  male  stocks  to  female,  unless  the  lands  shall  have 
actually  descended  &om  the  female.  This  means,  that  kin- 
dred derived  from  the  blood  of  the  male  ancestor,  however 
remote,  shall  be  admitted  before  those  from  the  blood  of  the 
female,  however  near,  with  the  exception  above  stated  ;  the 
relations  on  the  Other's  side  being  admitted,  tn  infinitum,  be- 
fore those  of  the  mother's  side  are  admitted  at  all.^ 

20.  The  word  land,  as  used  in  the  present  English  statute 
of  descent  to  denote  that  to  which  a  person  must  be  entitled 
in  order  to  be  a  purchaser,  and  therefore  an  ancestor  from 
whom  a  descent  might  be  traced,  embraces  all  estates,  possi- 
bilities, rights,  titles,  and  interests  in  all  lands,  whether  iu 
possession,  reversion,  remainder,  or  contingency.  Nor  is  it 
necessary,  in  order  to  make  one  entitled  to  land,  that  he 
should  have  obtained  possession,  or  the  rents  and  profits 
thereof.* 

21.  When  the  rules  of  descent  in  this  country  are  exam- 
ined, it  will  be  found  that  the  American  law  has  borrowed 
much  more  from  the  civil  than  the  common  law  in  respect  to 
the  distribution  of  estates.     The  one  hundred  and  eighteenth 

Novel  of  Justinian  has  a  striking  resemblance  to  the 
["409]  American  law,  in  *  giving  the  succession  of  estates  to 

alt  legitimate  children  without  distinction,  and  disre- 
garding all  considerations  of  primogeniture.' 

22.  There  is  one  particular  in  which  the  American  law  dif- 
fers Avm  that  of  Justinian,  that  while  generally,  in  this 
country,  lineal  descendants,  if  they  stand  in  an  equal  degree 
from  the  common  ancestor,  share  equally  ^»-  capita,  under 
tke  Roman  law  regard  was  had  to  the  right  of  representation, 

I  2  B1.  Com.  224,  227.  *  Wmi.  Baal  Prop.  86. 

■  2  Bl.  Com.  2S1.  *  Burt.  BmI  Prop.  ( 'SOI,  noM. 

*  Coop.  Juitin.  648 ;  A  Emt,  Com.  878. 
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each  lineal  branch  of  descendants  takii^  only  the  portion 
which  their  parent  would  have  taken  had  he  been  living,  the 
division  being  ^r  atirpet,  snd  not^er  capita.^  Bnt  it  will  he 
found  that  in  some  of  the  United  States  the  rule  of  the  Ro 
man  law  in  this  respect  has  been  adopted  and  retained. 
Among  them  are  Rhode  Island,  New  Jersey,  North  and 
South  Carolina,  Alabama,  and  Louisiana.' 

2S.  In  one  marked  respect,  the  Roman  was  unlike  either 
the  English  or  Americui  law,  since,  by  that,  one  was  an  heir 
who  took  by  will  as  much  as  he  who  took  by  descent,  and, 
by  a  fiction,  was,  in  all  respects,  the  person  whom  he  repre- 
sented." 

24.  By  the  English  law,  no  one  could  be  a  atirpg  from  whom 
a  descent  coold  be  derived,  unless  he  had  been  actually  seised. 
The  possession  of  a  tenant  for  years  was,  however,  deemed  to 
be  the  possession  of  him  who  was  entitled  to  the  freehold, 
whether  a  reversioner  or  a  renLainder-man.*  And  the  seisin 
or  possession  of  one  tenant  in  common  or  coparcener  is  a  seiun 
or  possession  of  all.' 

25.  As  there  can  be  no  actual  seisin  and  posaession  of  a  ro* 
mainder  or  reversion  dependent  upon  a  partioolar  estate  of 
freehold,  althongh  the  same  will  descend  through  a  line  of 
successive  heirs  ontil  the  estate  vests  in  some  one  in  posses- 
sion, the  rule  of  the  common  law  seems  to  be  this :  If 

such  remainder  *  or  reversion  comes  by  descent  from  [*410] 
the  donor  of  the  particular  estate  who  created  the 
Bame,  the  person  who  claims  it  when  it  vests  in  possession 
must  trace  his  descent  from  the  donor  who  was  last  actually 
seised,  irrespective  of  all  who,  in  the  mean  time,  may  have 
been  entitled  to  the  same  as  heirs ;  the  donor  or  creator  of  the 
particular  estate  being  the  ttirpf  from  which  the  descent  of 
the  one  who  is  to  take  is  to  be  traced.  But  it  would  have 
been  competent  for  any  one  to  whom  such  right  had  de- 
scended to  have  sold  or  devised  it,  whereby  the  grantee  or 

I  Coop.  JoitiiL  6M  i  4  Kent,  Com.  879. 891,  MB. 

*  i  Kent,  Com.  891.  In  MMMudiOMttt,  U  ona  lMr«  do  imie,  nor  pvent^ 
Bor  brother,  nor  lUtor,  hi*  nephawi  and  uiecM  Uke  per  capita,  and  not  ptr  ttkpit 
Soow  v.  Snow,  111  Um«.  889. 

*  Co.  Lit.  a,  Bntler*!  note,  77,  {)  %  S. 

*  Co.  Ut  16  a.  ■  4  Kant,  Com.  88B. 
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devisee  as  purchaser  would  have  coostituted  a  new  ttirps,  and 
lie  would  take  the  estate  when  it  vested  in  possesion  who 
could  trace  the  descent  to  himself  &om  snch  new  Itirpi.  And 
the  same  would  be  the  effect  if  the  donor  of  the  particular 
estate,  or  the  remainder-man  subject  to  it,  had  himself  con- 
veyed or  devised  the  reversion  or  remainder.^ 

26.  But  the  law,  in  this  respect,  is  changed  in  several  if 
not  all  of  the  United  States,  and  the  heirs  of  a  reversioner  or 
remainder-man  take  as  absolutely  as  if  their  aooeBtor  were 
actoc^ly  seised  as  of  a  freehold  in  possession ;  the  word 
'*  seised,"  when  applied  to  such  an  interest,  being  equivalent 
to  owning,  and  "  seisin  "  to  ownership.  A  lemainder-man  or 
reversioner,  therefore,  becomes  a  proper  stock  of  descent,  and 
the  remainder  or  reversion  of  one  dying  intestate  is  to  he  dis- 
tributed among  his  heirs  in  the  same  manner  as  estates  in 
possession.  The  heir  here  takes  all  the  real  estate  owned 
by  the  ancestor  at  the  time  of  hU  death ;  and  the  maxim  of 
the  common  law,  that  seiainafacit  stipitem,  non  /iM,  is  practi- 
cally abolished,  it  is  believed,  iu  the  States  mentioned  below, 

if  not  in  all  the  States  in  this  country.' 
[•411]      •  27.  By  referring  to  the  statutes,  an  abstract  of 

which  is  given  at  the  close  of  this  chapter,  it  will 
appear  that  an  estate  of  infaei-itance  pretty  uniformly  ascends 
to  lineal  ancestors  where  lineal  descendants  fail,  they  being 
preferred  to  collateral  branches.  Thus,  in  Kew  Hampshire, 
a  maternal  grandmother  rather  than  a  paternal  uncle  is  heir 
to  a  person  dying  under  ^e,  leaving  neither  father,  brother, 
sister,  nor  mother.*  But  the  law  is  less  uniform  in  respect  to 
collateral  heirs,  and  the  degrees  beyond  which  such  heirs  may 

1  Cook  V.  Hanunond,  4  Htwon,  181;  UiUer  v.  UlUar,  10  Met.  898;  4  K«iit, 
Com.  886;  anM,  pp.  ■891,  •892;  Tuderhejdaa  «.  Cnu)d«U,2Deiiio,e;  IKent, 
Com.  S86,  S87. 

'  Cook  D.  Hunmond,  1  Huon,  181 ;  Miller  i>.  UUler,  10  Met.  803,  401 ;  Rn*- 
Mil  V.  Hoar,  8  Met.  187  ;  Wfaibier  v.  Whitnej,  11  Hmi.  88 ;  VuderheydeD  d. 
Crsndall,  2  Denio,  9 ;  Moon  v.  Rake,  2  Dntch.  671 ;  Hlllboiue  ■.  Cheater,  8  Day, 
160.  So  in  Vir^Dia,  North  Carolina,  TenoewM,  Bbode  IiUnd,  PennaylTania, 
Ddaware,  Boath  Carolina,  Georgia,  and  Oliio.  1  Kent,  Com.  888 ;  Walk.  Am. 
X«w,  888 ;  Hartley  v.  Tlie  SUte,  S  O*.  2S8.  Bnt  lea  Chirac  r.  Reinecker,  2  FeL 
626,  a*  to  the  law  of  Maiyland.     Sea  rIm  L«wreDce  v,  Pitt,  1  Jonea  (N.  C), 

I  KoIm7  p.  Haidj,  20  M.  H.  17ft. 
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DOt  claim  to  iDherit  b;  riglit  of  representatdoo.  la  aome 
States,  the  rule  will  be  found  to  exclude  all  beyond  the  chil- 
dren of  brothers  and  Bisters.  In  others,  the  right  extends  to 
their  grandchildren.  Thus,  for  instance,  in  Maine,  if  an  in- 
testate have  no  issue,  nor  &ther  nor  mother,  the  right  of  rep- 
resentation does  not  extend  beyond  a  brother's  and  sister's 
children.^  In  Maryland,  an  intestate  left  uncles  and  aunts,  and 
children  of  a  deceased  uncle ;  but  the  latter  were  excluded 
as  heirs,  as  the  right  of  representation  extended  no  further 
than  to  uncles  and  aunts.* 

28.  There  will  also  be  found  a  great  difference  in  the  laws 
of  the  several  States  in  respect  to  inheritance  by  those  of  the 
whole  and  half  blood.  In  some  States,  no  distinotioD  is  made 
between  the  whole  and  half  blood ;  though,  in  a  majority  of 
them,  a  distinction  more  or  less  extensive  exists  in  that  re- 
spect, by  which  the  half-blood  are  postponed,  but  in  none  are 
they  wholly  excluded.  In  another  respect  the  laws  of  the 
several  States  essentially  differ;  namely,  as  to  inheritances 
which  come  to  the  ancestor  by  descent,  and  are  called  aaeet- 
tral,  by  contrast  with  those  which  are  acquired  by  him  by  pur- 
chase. In  several  of  the  States,  these  descend  to  the  kindred 
who  are  of  the  blood  of  the  ancestor  from  whom  the  inheri- 
tance comes,  whether  in  the  paternal  or  maternal  line,  exclud- 
ing the  relations  in  the  opposite  line  until  the  first  shall  bare 
been  exhausted.  And  in  tracing  out  this  ancestral  line,  it 
alwajrs  stops  at  the  last  purchaser.  The  one  hundred 
and  eighteenth  Novel  of  Justinian  'changed  the  [*412] 
Roman  law  so  as  to  restrict  the  half-blood  from  in- 
heriting only  in  case  of  failure  of  the  whole  blood ;  while 
before  that  time  no  difference  between  them  had  been  recog- 
nized.' la  Xew  Jersey,  it  has  been  held  that  brothers  and 
sisters  of  the  half-blood  on  the  'mother's  side  of  A,  who  had 
died  intestate,  inherit,  with  a  sister  of  the  half-blood  on  the 
Other's  side,  lands  acquired  by  the  deceased  by  deed  of  gift 
from  the  father  of  the  intestate.*  Half-blood  inherit  equally 
vdth  those  of  the  whole  blood  in  North  Carolina,  Tennessee, 

Qidabr  V.  Biggini,  U  Me.  809. 
1  I«Tcil>ig>.HeiBhe,3Hd.Ch.DM.Sl;  EUIcoU  ».  EUIcoH,  Id.  46S. 
•  Coop.  Jiullii.  M6i  *  EBDt,  Com.  US.  *  Amoldc  Den,  2  Bonth.  SaL 
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and  Maryland,  where  they  are  in  the  Une  of  inheritance.^ 
Brothers  and  sisters  of  the  half-blood,  undei  the  pTOvincial 
statutea  of  Massachusetts,  were  heirs  to  each  other,  on  &iliue 
of  issue  if  the  father  was  dead.  And  in  applying  this  law,  it 
was  held  that  where  A  died,  leaving  a  wifa  and  one  child,  and 
the  child  died  under  age  without  issue,  his  estate  descended 
to  his  mother  and  her  other  children  by  a  former  husband.' 
In  PennsylTania,  a  brother  or  sister  of  the  whole  blood  of  the 
deceased  is  preferred  to  one  of  the  half-blood.  Bat  where  an 
intestate  dies,  leaving  lands  which  he  inherited  from  his  father, 
and  his  heirs  on  his  father's  side  are  unoles  and  aunts,  they 
take  without  distinction  of  blood.* 

29.  When  reference  is  made,  in  the  language  of  a  statute, 
it^ulating  descent  to  such  as  are  of  the  blood  of  the  person 
from  whom  the  estate  came,  a  father  is  accounted  to  he  of  the 
blood  of  his  daughter.* 

80.  Posthumous  children  inherit  in  the  same  manner  as  if 
they  had'  been  bom  in  the  lifetime  of  the  &tber,  and  were 
sorviving  heirs ;  and  this  doctrine  is  universally  adopted  in 
the  United  States.'    And  this  relates  back  to  the  conception 

of  the  child,  if  it  is  bom  alive.' 
[*4183  *  SI.  By  the  common  law,  illegitimate  children  can 
neither  be  heirs  to  any  one,  nor  ancestors  to  any  one, 
except  their  own  issue,  for  purposes  of  descent.  But  the 
laws  of  many  of  the  States  will  be  found  to  have  modified 
this  rule,  especially  as  between  mothers  and  theii  illegitimate 
children,  making  them  heirs  to  each  other.' 

S2.  It  should  be  home  in  mind,  that  the  lex  loei  rei  lUtg 
regulates  the  descent  of  lands,  irrespectire  of  the  domicil  of 
the  person  of  the  intestate,  or  the  citumanta  as  heirs.'    And 

1  Doe  B.  Sbeppard,  S  Marph.  SSS ;  Doe  ■.  Turner,  2  Eftwks,  485 ;  IHchoI  ». 
Dnpree,  7  Terg.  41S ;  Lowe  v.  Mftccobben,  1  Hmt.  A  J.  S60 ;  Oabome  v.  Widen- 
houK,  8  Jonea  (N.  C),  Eq.  288. 

*'  Sheffield  c.  LoTering,  12  Hub.  490.   *  Dftimer  e.  ShiMler,  81  Peim.  St-  289. 

*  Cole  D.  Batley,  2  Curt.  C.  C.  602. 

*  4  Kent,  Com,  412 ;  Den  r.  Flor«.  6  Ired.  Tffi ;  Monvw  «.  Scott,  T  04.  686. 

*  Harper  d.  Archer,  4  Smedei  &  M.  99. 

1  Wms,  Real  Prop- 102,  lOS,  and  Kawle'i  nota.  The  oommon  law  preTaila 
in  the  Slates  of  South  Carolina,  New  Jeney,  and  Delaware,  bnt  in  uone  other. 
In  tUi  reipect 

■  Stor7,  CoqB.  Lawi,  }  481 ;  Potter  v.  Titcoinb,  S2  Me.  800  i  Johm  v.  Htra- 
Ue,  6  Humph.  116;  Smith  e.  KeUey,  28  Hlai.  1S7. 
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thoae  laws  most  be  the  same  which  are  in  force  at  the  death 
of  the  ancestor,  the  tights  of  heirs  being  considered  as  arising 
at  that  time.^ 

83.  Where  an  alien  is,  by  law,  authorized  to  hold  real  es- 
tate, it  will  descend  as  that  of  a  citizen  to  whoever  is  his  law- 
fol  heir,  if  he  has  any,  and  will  not  escheat ;  and  where  one 
was  authorized  by  special  statute  to  hold  lands,  and  he  died 
intestate,  leaving  a  father  an  alien,  a  brother  authorized  to 
bold  land,  and  other  brothers  aliens,  it  was  held,  that  his 
estate  descended  directly  to  his  brother,  who  had  capacity  to 
take  lands,  as  his  heir.' 

84.  In  some  of  the  United  States,  the  issue  of  a  deceased 
child  take  the  share  of  their  parent,  in  the  estate  of  the  parent 
of  their  parent.  Bat  in  these  cases  it  is  necessary  that  the 
child,  their  parent,  should  have  died  in  the  lifetime  of  their 
grandparent,  in  order  to  have  his  issue  become  heirs  of  their 
grandparent  by  way  of  representation.  Where,  therefore, 
there  was  a  devise  of  an  estate  first  to  A  B  for  life,  who  was 
a  son  and  one  of  the  heirs  of  the  testator,  remainder  to  the 
legal  heirs  of  the  testator,  it  was  held  that,  if  the  remiunder 
was  a  vested  one,  A  B  might  convey  his  share  of  it  in 

his  lifetime,  and  so  cut  off  •  his  heirs  from  any  part  of  [*414] 
it.  If  the  remainder  did  not  vest  till  the  decease  of 
A  B,  still  his  children  could  not  take  as  heirs  of  the  testator ; 
for  to  constitute  them  such  heirs,  t^eir  father,  A  B,  must  have 
died  in  the  testator's  lifetime ;  and  in  this  case  they  were  not 
bom  till  after  the  testator's  death,  by  which,  of  course,  the 
father  must  have  survived  the  testator.' 

SS.  An  heir-at-law  cannot  be  disinherited  except  by  express 
devise,  or  a  necessary  implication  in  a  wUl.  No  wish,  how- 
ever strong,  expressed  in  a  will  that  the  heir  should  not  in- 
herit, will  have  any  effect,  unless  the  testator  actually  device 
the  same  estate  to  some  other  person.* 

86.  And,  independent  of  legislation,  as  a  title  by  descent  is 
deemed  by  law  to  be  worthier  than  that  by  devise,  if  an  an- 

1  HuibaU  0.  King,  24  MiM.  86 ;  McGaugbe^  v.  Henrj',  16  B.  Mod.  S8S ;  Hit 
kr  *■  Miller,  JO  Met.  898, 401. 

*  Piriih  0.  W«rd,  28  B«rb.  328. 

*  BrawD  v.lAwrenee, »  Ciuh.  890-899. 

*  Dm  v.  Iwloi,  8  Ind.  441 ;  Mclntire  >.  Crou,  U.  UA. 
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cestor  deviBSB  to  his  heir  just  the  estate  in  quantity  and  quality 
which  he  would  take  by  descent,  the  latter  will  be  considered 
as  holding  by  descent,  and  not  by  devise.'  But  if  one  de- 
vises an  estate  to  his  wife,  she  will  take  as  a  purchaser,  and 
not  by  descent.^ 

37.  Upon  the  death  of  an  ancestor,  the  real  estate  he  may 
leave  undevised  vests  at  once  in  his  heir,  subject  to  be  di- 
vested if  required  for  the  payment  of  the  intestate's  tiebts.' 
And  if  the  estate  of  the  deceased  was  a  fee,  the  law  presumes 
that  it  descended  to  the  heirs-at^law  of  the  deceased,  unless 
a  devise  thereof  is  afSrmatively  shown.*  And  in  trying  the 
title  of  an  heir,  it  is  not  necessary  for  him  to  show  that  his 
ancestor  died  intestate.  The  intestacy  is  presumed  till  the 
contrary  is  proved.* 

38.  To  prove  heirship  in  a  collateral  line,  a  party  must 
show  the  descent  of  himself  and  of  the  person  last  seised  from 
some  common  ancestor,  and  the  exhaustion  of  all  the  lines  of 
descent  which  would  have  a  right  to  claim  before  him.* 

39.  The  term  "ancestor,"  as  used  in  a  statute  of 
£•415]  descents,  •  means  any  one  from  whom  the  estate  is  in- 
herited. In  this  sense  an  infant  brother  may  be  the 
ancestor  of  an  adult  brother,  the  former  having  died,  and  his 
estate  having  come  to  the  latter  as  his  heir.'  A  question 
arose  in  Massachusetts,  under  the  provision  whereby,  in  cer- 
tain cases,  grandfatbers  and  grandmothers  are  heirs  of  an 
intestate,  in  a  case  where  the  deceased  left  a  paternal  grand- 
mother, and  a  maternal  grandfather  who  had  a  wife  living, 
the  question  being  whether  the  estate  was  to  be  divided  into 
two  or  into  three  parts.  It  was  held,  that,  for  tlie  purposes 
of  inheritance,  the  husband  and  wife  did  not  constitute  one 
person  in  law,  and  that  each  of  the  three  took  an  equal  share." 

I  Ollptn  V.  HoltingBWorth,  S  Hd.  190 ;  Fbilipt  ■.  Daihiell,  1  H.  ft  J.  478 ; 
HooTer  v.  Gngorj,  10  Terg.  444 ;  Bncilej  d.  Buckler,  11  ^^rb.  4S ;  ElUi  t>. 
Page,  T  Cuih.  161 ;  PoKf  v.  Budd,  21  Md.  480.  The  law  It  altered  in  Engluid 
In  tbii  nipect,  hj  the  itatDle  S  ft  4  Wm.  IV.  a  lOt),  (  S. 

*  Culbection  ».  Du\y,  T  W.  ft  S.  106. 

*  Chnbb  n.  JohniOD,  11  Tex.  4eS ;  WUmd  p.  WUmd,  IS  Barb.  S62. 

*  Baxter  v.  Bradbary,  20  He.  260.  *  Ljoa  o.  Kaln,  36  QL  868. 
■  EmenoD  i>.  White,  9  Foet.  482. 

I  Prickett  t>.  Parker,  S  Ohio  St.  894 ;  Wbeeler  v.  ClntteitHiek,  62  N.  T.  10. 
I  Knapp  0-  Wlndwr,  6  Ciuh.  166. 
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40.  It  sometimes  liappeDS  that  a  testator,  by  accident  or 
intentaon,  omita  the  name  of  a  child  or  grandchild  in  the 
prOTisions  of  his  will ;  and  questions  arise  as  to  what  are  the 
lights  of  Bach  child  or  grandchild  in  respect  to  the  testator's 
property.  It  seems  to  depend  entirely  upon  the  intention  of 
the  devisor,  the  child  being  without  remedy  if  his  parent  or 
grandparent  deliberately  determines  to  disinherit  him.  But  if 
the  child  or  grandchild  is  not  named  in  the  will,  the  law  will 
presume  it  is  aQ  accidental  omission,  and  therefore  lets  him  iu 
to  claim  the  share  of  the  estate  of  the  testator  to  which  he 
would  have  been  entitled  had  be  died  intestate.  This,  of 
coarse,  applies  only  to  grandchildren  where  the  child  is  dead, 
and  they  come  iu  in  his  place.'  And,  in  Massachusetts,  this 
was  held  to  extend  t«  children  bom  after  the  making  of  the 
will.*  What  shall  be  considered  such  an  omission  of  the 
cluld  as  to  allow  him  to  come  in  as  heir,  depends,  of  course, 
apon  the  construction  of  the  will  showing  that'  the  testator 
did  or  did  not  have  the  child  in  view  in  making  the  devises 
in  his  will.  Thus,  where  the  testator  left  the  disposal  of  his 
property  "  as  well  with  reference  to  our  child  or  children  as 
A  B,"  it  was  held  to  be  such  a  reference  to  a  child  as  not  to 
leave  the  estate  intestate  as  to  him.' 

*41.  It  has  already  been  stated  that  every  heir  [*416] 
takes  his  land  by  descent,  subject  to  the  debts  of  the 
intestate,  provided  it  be  necessary  for  that  purpose,  and  the 
requisite  proceedings  are  had  within  the  period  of  limitation 
within  which  lands,  in  the  hands  of  heirs,  are,  by  statute, 
made  liable  for  such  debts.  And  in  order  to  determine  the 
respective  rights  and  liabilities,  in  this  respect,  of  persons  in- 
heriting portions  of  an  intestate's  estate,  there  are  rules  in 
several  of  the  States  for  "marshalling  the  assets,"  as  it  is 
called,  or  determining  the  order  in  which  the  estate,  real  and 
personal,  shall  be  applied  iu  the  payment  of  the  intestate's 
debts.* 

42.  It  is  not  always  easy  to  determine  whether  claims  to  or 
interests  in   lands   are   or  are  not  inheritable,  and  pass  by 

1  Gag*  1.  Qtge.  B  Foil  5S8. 

■  BMKToft  B.  Itm,  3  Qnj,  S6T ;  Mui.  Gen.  St>t.  c  S2,  S  S6. 

•  B»ck  V.  Men,  26  Mo.  TO.  *  S«o  Hbj*  >.  JkIuoo.  0  Uku.  IU. 
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descent.  Among  some  of  theae  which  have  come  under  the 
consideTatioD  of  courts  are  the  claims  to  lands  which  had 
been  "  located  "  under  the  laws  respecting  public  lands,  and 
surveyed,  but  not  actually  patented,  by  the  ancestor  during 
his  life.  In  one  case,  the  patent  issued  to  the  heirs  after  the 
ancestor's  death  j  and  it  was  held  that  they  took  by  descent, 
and  not  as  purchasers.^  So  where  A  devised  lands  to  B, 
upon  a  condition  subsequent,  and  made  C  his  residuary  devi- 
see, C  died,  and  then  B  committed  .a  breach  of  the  condition 
under  which  he  held  his  estate  ;  and  it  was  held,  that  the  pos- 
eihility  of  regaining  the  estate  by  making  an  entry  for  condi- 
tion broken,  which  passed  to  0  by  the  devise,  descended  to 
his  heirs  at  his  death.'  Where  lands  were  sold  for  taxes,  but 
the  purchaser  died  before  a  deed  had  been  delivered,  although 
a  certificate  of  sale  had  been  delivered  to  him,  it  was  held 
that  the  interest  in  the  lands  descended  to  his  heirs." 

48.  Where  the  owner  of  the  land  leased  it  in  fee,  reserving 
lent,  and  died,  it  was  held,  that  rents  accruing  due  after  the 
death  of  the  lessor  descend  and  pass  to  his  heirs,  as  a  part  of 

his  inheritance.* 
[*417]  *  44.  In  distributing  estates  among  heirs  and  dis- 
tributees of  intestates,  a  principle  is  adopted  in  most, 
,  and  it  is  believed  all,  the  States,  whereby,  if  any  heir  or  dis- 
tributee has  received  any  part  of  his  share  of  his  father's  es- 
tate during  his  lifetime,  the  same  will  be  deducted  from  his 
share  of  what  the  intestate  shall  have  left  at  his  death,  pro- 
vided such  share  shall  exceed  the  amount  in  value  which  be 
shall  have  received  in  the  lifetime  of  his  father.  The  sum 
thus  advanced  is  called  an  advancement,  and  may  consist  of 
real  and  personal  estate.  But  in  order  to  its  being  allowed 
in  estimating  the'several  shares  to  be  received  by  the  beirs  or 
distributees,  it  must  be  shown  to  have  been  intended  as  an 
advancement,  by  certain  forms  of  proof  wliich  the  law  has 
prescribed.  These  rules  of  evidence  are  not  uniform,  each 
State  generally  prescribing  its  own  rules  by  statute."    But  as 

'  Boad  D.  Sweaiiafreii,  1  Ohio,  1S3 ;  Frisle  e.  Teacli,  1  Dana,  211 ;  Slianki 
•.  LncM,  4  Blackt.  4Tli. 

*  Clapp  F-  Stoughton,  10  Pick.  468.  •  Rice  e-  White.  8  Obio,  316. 

*  Green  v.  Hutie,  18  HI.  668 ;  Hailoge  d.  Enigh,  26  Penn.  8t  07. 
*4EeDt,Coin.  418,  41B. 
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macli  of  what  lias  been  said  of  the  laws  of  descent  is  designed 
ntber  to  indicate  the  subjects  of  legislation  upon  the  general 
doctrine,  than  as  an  attempt  to  give  accurate  details  of  these 
laws,  it  only  remains  to  refer  the  reader  to  the  accompanying 
outline  of  the  systems  of  the  different  States,  so  far  as  they 
can  be  gathered  in  a  general  statement  of  the  present  state 
of  legislation,  as  it  appears  in  the  volumes  cited  in  the  follow- 
ing pages. 


siathtb  muLM  o*  Duoiar. 

Tha  ihIm  of  detoent,  preicribed  b^  th«  lUtutM  ot  the  MTeral  Uidt«d  StatM, 
H«Mf(dlowi:  — 

Ta  Atdbama,  the  re*]  cetKle  of  an  <ntei(At«  descend*, — 

L  To  the  children  uid  Ibeir  deicenduiU  eqaklly. 

IL  To  the  brothen  uid  listen,  or  their  deaceadtati. 

in.  If  none  of  these,  to  the  father.  If  living ;  if  not,  to  the  mother. 

IT.  If  Uiere  be  neither  of  tlieae,  then  to  tbe  next  of  kin  in  equal  de- 

flM. 

•T.  If  there  be  none  of  tbe  iboTe-nienCioDed  kindred,  then  to  the  [*418] 
hiHbuid  or  wife ;  and  in  default  of  tliese,  it  escheats  to  the  State. 

TL  There  ii  no  representation  anioDg  collaterals  except  with  (he  descendants 
of  brothen  and  kisten  of  the  intestate. 

TIL  T^re  is  no  ditlinction  between  the  whole  and  half  blood,  exoept  that, 
in  ease  the  inheritance  was  anoestral,  those  not  of  the  blood  of  the  ancestor  are 
«xdiided  a*  against  those  of  the  saoie  degree.    Ala.  Code,  1867,  g{  1888-1892. 

In  .Irjtaiua*,  real  estate  of  inheritance  descends,  — 

I.  To  the  children  or  their  descendants  in  equal  part*. 

n.  To  the  Dither,  then  to  the  mother. 

UL  To  the  brothen  and  siaten,  or  their  deecendanta. 

IT.  To  the  grandfather,  grandmother,  unctea,  and  aunts,  and  their  detcend- 
■Bta,  in  equal  parts ;  and  lo  on,  passing  to  the  neatest  hneal  anveiCor  and  bis 
deecendanta. 

T.  H  there  be  no  such  kindred,  then  to  the  husband  or  wilt ;  and  in  de&nit 
at  these,  it  escheata  to  the  State. 

TL  Tl>e  detcendanta  of  the  inleatate,  in  all  cases,  take  bj  right  of  represen- 
tation, where  thej  are  in  ditferent  degrees. 

Til.  If  the  estate  come  from  the  father,  and  tbe  intestate  die  without  de- 
•cendanta.  It  goes  to  tite  father  and  his  heirs ;  and  if  the  estate  be  maternal, 
then  to  the  mother  and  her  beiia.  But  if  tbe  eatate  be  an  acquired  one.  It  goes 
to  thefatlier  for  lite,  renuioderto  the  (;ollateral  kindred;  and  in  default  of  &tlier, 
then  to  moUier  for  lite,  and  remainder  to  collateral  bein. 

Till.  In  default  of  father  and  mother,  then  fint  to  the  brothen  and  slslers 
and  their  deacendants  of  the  father  i  then  to  tliose  of  the  mother.  This  a]<p1ies 
en)/  where  there  i>  no  near  kindi«d,  lineal  or  collateral. 
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IX.  Tha  htU-blood  inberiti  eqnallr  with  the  whole  blood  In  the  ■■ 
bat  if  the  eeUte  be  anceitral,  it  goei  to  those  of  the  bLood  of  the  «j 
whotn  it  wee  derired. 

X.  In  ill  ouee  not  proTided  for  b^  tha  itatute,  the  inheritance  desceodi  ac- 
cording to  the  coune  of  the  common  law.    Dig.  Ark.  Stat.  1858,  c.  56. 

In  Califimia, — 

I.  If  there  be  ■  surriving  husband  or  wife,  and  only  one  child,  or  the  issue  of 
one  child,  in  equal  shares  to  tlie  surriTing  husband  or  wife,  and  child,  or  i&aoe  ol 
■uch  child.  If  there  be  more  than  one  child,  or  one  and  the  issue  of  one  or  mora, 
then  one-third  to  tlie  lurriTing  husbaifd  or  wife,  and  the  remainder  to  the  chil- 
dren or  issue  of  such  b;  light  of  represenuition.  If  there  be  no  child  hving, 
then  to  lineal  descendants  equally,  if  tlie/  are  in  llie  aamt!  degree ;  otherwise  bf 
right  of  representation. 

IL  If  there  be  no  isaue,  then  in  equal  shares  to  the  tarrlTing  husband  or 
wife,and  to  the  intestate's  father.  If  there  be  no  father,  then  one-half  in  equal 
(hares  to  the  brothers  and  tisten  of  the  intestRle,  and  the  issue  uf  such  hj  right 
of  representation;  provided,  if  tliere  be  a  mother,  she  shnll  take  an  equal  share 
with  the  brothers  and  sisters.  If  there  be  no  stirTiTing  issue,  butband  or  wife, 
the  estate  goes  to  the  father. 

III.  If  there  be  no  issue,  nor  husband,  nor  wife,  nor  father,  ilieu  in  equal 
■ban*  to  the  brothers  and  sisters  of  the  intestate,  and  to  uliildreti  of  iuch  by 
right  of  representation ;  provided  tliere  be  a  mother  also,  she  takes  equally  with 

the  brothers  and  sisters. 
[*119]        *  IV.  If  there  be  none  of  these  exaept  the  mother,  she  takes  the  estate 
to  the  exclusion  of  the  issue  of  deceased  brothers  and  sisters. 

T.  If  there  be  a  surviving  husband  or  wife,  and  no  issue,  father,  mother, 
brother,  or  sister,  the  whole  goes  to  the  torviving  husband  or  wife. 

TI.  If  none  of  these,  to  tlie  next  of  kin  in  equal  degree;  tliose  claiming 
through  the  neareat  ancestor  to  be  preferred  to  those  claiming  through  one  more 
remote. 

VII.  If  there  be  several  children,  or  one  child  and  the  issne  of  one  or  more, 
and  anj  such  surviving  child  die  under  age,  and  unmarried,  the  e*t«te  of  such 
child  which  came  from  such  deceased  parent  passes  to  the  other  children  of  the 
same  parent  and  the  issue  of  such  by  right  of  represtntation, 

VIII.  If  all  the  other  children  be  dead,  in  such  case,  and  any  of  them  have 
lelt  issue,  then  the  estate  descends  to  such  issue  equally  if  in  the  same  degree, 
otherwise  by  right  of  representation. 

IX.  If  the  intestate  leave  no  husband  or  wife,  nor  kindred,  the  estate  escheats 
to  the  State  for  the  use  of  the  common  schools, 

X.  The  degree  of  kindred  i«  established  by  the  number  of  generations,  and 
each  generation  is  called  a  degree.  The  series  of  degrees  forms  the  line  :  tlie 
series  of  degrees  between  persons  who  descend  front  one  anotlier  is  called  direct 
or  lineal  consanguioity ;  and  the  series  of  degrees  between  persons  who  do  not 
descend  from  one  another,  but  spring  from  a  common  ancestor,  is  called  the  col- 
lateral line,  or  collateral  consanguinity.  The  direct  line  is  divided  into  a  direct  line 
lescending  and  ascending.  The  first  is  that  which  connects  a  person  with  those 
from  whom  he  descends.  In  the  direct  line,  there  are  as  many  degrees  as  there 
are  generations.  In  the  collateral  line,  the  degrees  are  counted  by  generations 
from  one  of  the  leUlion*  up  to  the  common  ancestor,  and  from  the  commin 
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.  ueeitorto  the  otiier  relation*.  Intuch  compaUMon,  the  decedent  Is  eidndecl,  the 
reUtions  included,  and  the  anceitor  counted  bnt  once.  And  kindred  ot  the  hilf- 
blood  Inherit  equally  vitfa  thoie  of  the  whole  biood  in  the  Bome  degree,  unlua 
tin  eatate  come  from  an  ancestor;  in  wliich  caie,  those  not  of  the  blood  of  sach 
■nceator  are  excluded.  Wood,  Dig.  CaL  Lawi,  1858,  p.428i  Btata- 1862,  C.41T; 
CrrU  Code,  1872,  i|  ISSS-ISM. 

In  Calanula, — 

1  If  tbere  be  ■  anrvlTijig  hntband  or  wife  and  children,  or  their  deacendaoti, 
then  one-half  to  auch  aurriror.  And  the  other  half  to  children  or  de«ccndtu)t«.  If 
there  be  a  aurviTing  hiuband  or  wife,  and  no  cblldren  nor  descendanta  of  chll- 
dien,  then  the  whole  eatate  to  nidb  torviTor.  If  there  be  no  aurriv log  huiband 
OT  wife,  then  the  whole  estate  descends  to  children  or  their  descendaota;  the 
deecendaatt  of  cMldreo,  in  each  caae,  taking  coUectirely  the  share  which  their 
puent  would  hare  had. 

n.  To  fkther,  mother,  brothen,  and  aiaten,  or  to  the  descendants  of  brotben 
ud  diten. 

nL  To  grandfather,  grandmother,  unclei,  annls,  and  tlieir  deacendanls. 

IT.  To  nearest  lineal  ancestors,  and  their  deaoendants. 

T.  Children  and  descendants  of  children  of  the  balf-btood  laherit  the  lame 
as  children  and  descendants  of  the  whole  blood ;  but  collateral  relations  of  the 
half-Uood  inherit  only  half  as  mncb  aa  those  of  the  whole  blood,  if  there  be  anr 
ofthe  last  named  Uring.    Bev.  Stat  1868,  c.  28,  }}  1-3. 


L  To  the  children  of  the  Intestate,  and  their  legal  represeOlatiTes. 

n.  To  brothers  and  siaten  of  the  intestate  of  the  whole  blood,  uid  Ibelr 
i^oeaentatirea. 

IIL  To  the  parent  or  parents  of  the  intestate. 

IV.  To  the  brothers  and  aistera  of  the  halfblood,  and  their  representatlTM. 

T.  To  the  next  of  kin  in  equal  degree,  kindred  of  the  whole  blood  to  take  in 
jreference  to  kindred  of  the  half-blood  in  eqoal  degree,  and  no  representatives 
to  be  admitted  among  collaterals  after  the   representative!  of  brothsra  and 

VL  Eatatea  which  came  to  the  inteatate  from  hia  parent  ancestor,  ot  other 
kindred,  go, — 

1.  To  the  brolhen  and  aiaters  of  the  inteatate  of  the  biood  of  the  pereon  or 
ancestor  from  whom  such  estate  came  or  deacended. 

2.  To  the  children  of  auch  person  or  anceator,  and  their  repreaentatires. 

S>  To  the  brothen  and  siilers  of  such  person  or  anceatgr,  and  their  rej^esentar 
flTet. 

4.  It  there  be  none  SDch,  then  it  is  divided  as  other  real  estate.  When  such 
intettate  shall  be  a  minor,  and  shall  not  hare  any  lineal  deacendants,  or  brother 
or  sitter,  or  an;  parent,  inch  estate  shall  be  distributed  equally  to  the  next  of  kiu 
to  the  Inteatate  of  the  blood  of  the  person  or  ancestor  from  whom  such  estate 
came  or  descended ;  and  If  there  be  no  soch  kindred,  then  to  the  next  of  kin  of 
the  Inteatate  generally.  And  in  ascertaining  the  next  of  kin  in  all  caaes,  the 
nda  ot  the  dTil  law  shall  be  adopted.  Comi.Oen.Stat.  1866,  p.4U,S  6Ti  Gen. 
Stat  m^  p.  874,  i  & 
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L  Tohnabud. 

IL  Ooe-ttiird  to  widow,  «nd  tvo-tUida  to  mzt  lineal  dMCeadaul*  U>d  the 
MtcceMon  of  Iboae  decsaaed. 

Ill  If  no  cbildren,  to  the  widow,  to  tha  ralue  of  two  thousand  dotlwv;  all 
oTer  to  the  father  or  mother,  or  brolhera  and  aiBtan,  and  their  aacoeuon. 

IV.  To  widow,  if  no  children,  parent'i  hrothen  or  aiaten. 

V.  To  nearest  liofai  de»cendanta. 

VI.  To  next  of  kin.    CifU  Code,  1866. 

Id  Ddawart,  when  an/  petaon  having  title  or  right,  legal  or  eqidtaUe, 
1*420]   to  any  *  landi,  tenementi,  or  faereditamenU,  In  fee^imfde,  die*  inte«t*te, 
such  eatate  descends,  — 

I.  To  the  children  of  the  intestate,  and  their  isiae,  bj  right  of  representalioD. 
JL  Jf  there  be  no  iiiue,  then  to  his  brothers  and  sisters  of  the  whole  blood 

and  their  Iiaoe,  by  right  of  representation. 

III.  Eatates  to  which  the  intestate  has  title,  by  descent  or  devise,  froni  hia 
parent  or  ancestor,  go,  in  default  of  isaoe,  to  his  brothers  and  sisters  and  theic 
issue,  bj  right  ol  representation,  provided  Chat  brothers  and  sisters  of  the  whcte 
blood  and  their  issoe  shall  be  preferred  to  brothers  and  sisten  of  the  baU-blood 
and  their  issue. 

IV.  If  there  be  not  any  of  these,  then  to  the  father. 

V.  If  there  be  do  father,  then  to  the  mother. 

VL  If  tbera  be  no  kindred  above  mentioned,  then  to  ttw  next  of  kin  Id  equal 
d^^ree  and  their  issue,  by  representaiion ;   provided  that  coUater^  kindred,    . 
claiming  throogb  a  nearer  common  ancestor,  shaU  be  preferred  to  those  claiming 
tbrongb  one  more  remote.    Del.  Bev.  Code,  1863,  c.  66,  p,  270;  Amended  Coda, 
1874,  c.  86,  p.  614. 

In  Florida,  the  rules  of  datctDt  are  the  eatna  aa  In  Virginia.  Thomp.  D^. 
Elor.  I«ws,  pp.  136, 189. 

In  Gtoryia,  real  estate  descends,  — 

L  To  the  widow  and  children  in  equal  shares,  and  to  the  representaHves  ot 
the  children  per  ilirpts. 

II.  If  there  be  a  widow  and  no  issue,  then  half  to  the  widow,  and  the  other 
half  to  the  next  of  kin.  II  the  intestate  dies  without  children  or  the  deacenduts 
of  children,  leaving  a  wife,  the  wile  is  the  sole  heir ;  but  if  there  lie  issue,  and  no 
widow,  the  whole  goei  to  the  issue. 

IIL  U  there  be  neither  widow  nor  issue,  then  to  the  next  of  kin  in  eqoal 
degree,  and  their  representatives.  But  no  representation  is  admitted  among 
collaterals  further  than  the  children  of  nephews  and  nieces. 

IV.  If  the  father  and  mother  be  alive,  and  a  child  dies  intestate  and  withont 
issue,  such  father  or  mother,  in  uase  the  fstlier  be  dead,  come  in  on  the  same 
footing  as  a  brother  Or  sister  would  do.  Provided,  tliat,  if  the  mother  has  mar- 
ried agdin,  she  shall  take  no  part  of  the  estate  of  such  child,  unless  it  shall  be  tha 
last  or  only  child. 

V.  If  there  be  no  issue  but  brothers  and  sisters  of  the  whole  and  half  blood, 
then  those  in  the  paternal  line  only  inherit  equally ;  but  if  there  be  none  of 
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Amm  nor  UmIt  ioine,  then  Qioie  of  tha  h^-blood  ancl  Uieir  iisae  in  the  nwtenuU 
UMiBberit 

VL  The  next  of  kin  ara  to  be  Inveatigated  b?  the  folloitiag  rulet  of  contan- 
goini^ :  namelj,  children  to  be  neftreat ;  parenis,  brotlien,  and  aiiter*  to  be 
equal  in  leipect  to  diitributioa ;  and  cooalns  to  be  next  to  them.  Cobb,  New 
Dig.  Oa.  lAwa,  IBSl,  voL  1,  p.  307 ;  Lam,  1869,  p.  S8,  no.  31 ;  Code,  1878, 
p.438,SM8«. 

Id  TSimii,  real  eit«te  detoends,  — 

L  To  dilldren  and  their  deBcendaota  hy  right  of  repreaentation. 

n.  II  no  children  or  their  deicendvil*,  nor  widow,  then  to  the  parent*, 
brotbera,  and  siiteri  of  the  deceased,  in  eqtwl  paTt«;  allowing  t«  each  ol  the 
parenta,  if  liiing,  •  cbild'«  part,  or  to  the  txtrrivor  of  them,  if  one  be 
dead,  a  doiUile  portion ;  **Qd  If  thera  be  do  parent,  then  the  whole  to  [*i^\ 
the  bmthen  and  liBlen  and  their  deec»idaat*. 

nL  Where  there  ii  a  widow,  and  no  children  or  tbdr  deacendanti,  then  one- 
half  of  the  real  eitate  goea  to  (he  widow  aa  her  excIoiiTe  eitate  for  ever. 

IV.  If  there  be  none  ol  the  aboTe-mentioned  peraoni,  then  the  eatate  deicendi 
In  eqoal  parte  to  the  next  of  kin  in  equal  degree,  compnting  hj  the  rules  of  the 
dril  law ;  and  there  it  no  repreaentatlon  among  coUaterali,  except  with  the 
deacandante  of  the  brotben  and  liiten  of  the  intestate ;  and  there  ii  no  dietino- 
ttm  between  the  kindred  of  the  whole  and  tbe  half  blood. 

T.  When  t/enie  eonert  dies  inteitate.  leaving  no  children  or  their  deacendania, 
tbentfae  one-half  of  the  real  estate  of  the  decedent  goes  to  the  hvshsnd  forever. 
If  an  Inteatate  leaves  a  widow  or  snrviving  husband,  and  no  kindred,  his  or  her 
eatate  iball  deicend  to  such  widow  or  tnrviTing  hnsband,  S  UL  Comp.  Stat. 
1868,  p.  1199 ;  Rev.  Stet.  1ST4,  c.  SQ,  {  1- 

Id  fadiVina,  real  propertj  descends, — 

L  To  the  children  and  their  descendants  eqnally,  if  in  the  same  degree ;  if 
not,  ^lerittrpei. 

n.  If  no  deiceodanta,  then  half  to  the  father  and  mother  as  joint-tenants, 
or  to  tbe  anrvlTor ;  and  the  other  half  to  the  brothers  and  sisters,  and  their 
kane. 

in.  If  there  be  no  father  and  mother,  the  brothers  and  sisters  of  the  iolee- 
tale  take  the  whole.  If  there  be  no  brothers  nor  sisten  descendants  of  them, 
it  goea  to  tbe  btber  and  mother  as  Joint-tenants ;  aod  if  eiclier  he  dead,  to  the 
other. 

IV.  If  there  be  none  of  theae,  if  the  inheritance  came  from  the  paternal 
line,  then  it  goee,  — 

1.  To  tbe  paternal  grandfather  and  grandmother  aa  joint-tenants,  or  tbe 
iBTTiTeraf  them. 

3.  To  the  uncles  and  aimla  and  their  Issue. 

t.  To  the  next  of  kin  in  equal  degree  among  the  paternal  kindred. 

4.  If  ncKie  of  these,  then  to  the  maternal  kindred  in  Che  same  order. 

T.  Hatemal  inheritances  go  to  the  maternal  kindred  in  the  same  manner. 
TI.  Eatates  not  ancestral  descend,  — 

I.  In  two  eqnal  parts  to  the  paternal  a|id  to  the  maternal  kindied  j  and  oa 
bUnre  of  either  line,  the  other  takes  tbe  whole. 
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Tn.  Eindred  of  the  tutlf-blood  inberit  eqtullf  with  thoM  of  tfa«  whola  blood, 
except  that  uiceitral  eitalei  go  only  to  thoie  of  the  blood  of  tlie  aooeitor ; 
pKTided  that,  on  failure  of  such  kindred,  other  kindred  of  the  half-blood  inherit 
ai  If  the;  were  of  the  whole  Uood. 

VUL  WheD  the  eatate  came  to  the  inteatate  by  gift  or  hj  conTeyance,  in 
conildenition  of  lore  and  affbcClon,  and  he  diea  without  iuue,  it  rererti  to  the 
donor,  If  he  be  illll  living,  aaving  to  the  widow  or  widower  hie  or  her  rights 
therein ;  provided  that  the  huiband  or  wife  ot  the  inteitate  ihall  have  a  lien 
tliereon  for  the  value  of  their  laiting  improvementa. 

IX.  In  default  of  hein,  It  eacheatt  to  the  State  for  the  uae  of  the  common 
•chooU. 

X  Tenaninei  by  the  curtesy  and  In  dower  are  aboliahed,  and  the  widow  takee 
one-third  ol  tlie  eatate  in  fee-aimple,  f^  from  all  demaodi  of  creditors; 
[•422]  'providedthat,  when  the  eitate  exceeds  In  value  tlO.OOO,  she  takei  one- 
foarth  only ;  and  when  it  exceeds  120,000,  one-flfth  only. 

XT.  When  the  widow  marries  again,  she  cannot  alienate  the  estate;  aud  If 
daring  such  marriage  she  die,  the  estate  goes  to  her  children  by  the  former 
marriage,  if  any  there  be. 

XII.  Wheo  the  eatate,  real  and  penonal,  does  not  exceed  f30D,  the  wbcie 
goes  to  the  widow. 

Zm.  A  surviving  hnaband  inherits  one^ird  of  the  real  estate  of  the  with. 

XIV.  If  a  husband  die,  leaving  a  widow  and  only  one  child,  the  real  eetat* 
descends  one-half  to  each. 

XV.  When  a  husband  or  wife  dies,  leaving  no  child,  bnt  a  &ther  or  mother, 
or  either  of  them,  then  three-fourth  a  of  tlie  estate  goes  to  the  widow  or  wldowtf, 
and  one-fourth  to  the  father  and  mother  jointly,  or  the  survivor  of  them  j  bnt  U 
it  does  not  exceed  tl,000,  the  whole  to  the  widow  or  widower. 

XVI.  If  there  he  no  child  or  parent,  the  whole  goes  to  the  snrriving  husband 
or  wife.    1  Ind.  Bev.  8uL  1862,  c.  27 ;  Stat.  18^,  vol.  1,  o.  44. 

I.  To  children  and  their  issue,  by  right  of  representation. 

n.  If  no  lasue,  one-half  to  the  parenti  of  the  intestate,  and  the  other  half  to 
his  wife ;  if  he  leavea  no  wife,  the  portion  which  would  have  gone  to  her  goes 
to  his  parents.    Lawi  of  1868,  c.  68,  p.  96. 

nl.  If  one  of  the  parents  he  dead,  the  surviving  parent  takes  the  share  of 
both,  iucluding  that  which  would  have  belonged  to  the  Inteatate'a  wiiie  if  ibe 
had  been  Uving.     Ibid. 

IV.  If  both  parents  be  dead,  their  portion  goes,  in  the  aame  manner  as  if  tbey 
or  either  ot  them  had  onthved  the  intestate,  to  their  heirs.    Ibid. 

V.  If  heii*  are  not  thus  found,  the  portion  uninherited  shall  go  to  the  wifh  of 
the  intestate,  or  to  her  heirs  if  dead,  according  to  like  rules ;  and  if  he  has  bad 
niare  than  one  wife,  who  either  died  or  stuvived  tn  Lawful  wedlock,  it  shall  be 
equally  divided  between  the  one  who  is  Uving  and  the  heirs  of  those  who  are 
dead,  or  between  the  heirs  of  all,  if  all  are  dead,  such  bein  taking  by  right  of 
representstloQ. 

VI.  If  there  be  no  helra,  the  estate  escheah  to  the  State.  Iowa,  Code,  1861, 
IS  1408-1416;  Iowa,  Laws,  1868,  c.  03,  p.  96;  Bevialon,  1860,  {{  2480-2198 1 
Code,  1878,  p.  428,  $$2 
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InJr«uaf,— 

L  To  childmi  In  equal  ilurei,  and  to  the  ione  of  locli  by  right  of  T«pr«- 

n.  To  the  wife;  and  if  no  wi&,  to  the  parenti. 

UL  If  one  of  the  parent)  be  dead,  the  whole  of  the  eitate  ihall  go  to  the 
MirriTii^  parent  j  and  If  both  parent*  be  dead,  it  ihall  be  dtipoeed  of  <n  the 
fame  maDner  aa  if  tb«7  or  either  of  them  had  ontUred  the  inte«tate,  and  died 
in  the  pOMeailon  and  oirneTaldp  of  the  portion  thna  &lling  to  theb  aliaie,  w 
to  cither  of  them ;  and  lO  on  tluough  aicending  anceiton  and  their  ime. 

IV.  ChUdren  of  the  half-blood  inherit  equallj  with  thou  of  the  whole  blood. 
Om.  Lawa,  18^  &  SOy  JJ  16,  2%  SO ;  Oen.  8tat.'ia6B,  c.  88,  SS  18-!il.  29. 

Id  Kmlvtkg,— 

L  To  children  aod  their  detoendanti. 

n.  If  no  deecendanlt,  to  fatfasr  and  mother,  if  tiotb  are  liTlng,  ooe  moietj 
each;  if  fatlier  Im  dead,  then  to  mother,  it  llring,  one  moietj,  and  the  other 
mdetj  to  brother!  and  riiter*  and  tiuir  descendants ;  if  the  mother  be  dead, 
then  the  nholeeitate  to  the  father;  if  no  ikther  nor  mother,  then, — 

nL  To  brother*  and  sister*,  and  their  deacendanti. 

IV.  If  none,  one  moietj  of  otate  to  the  paternal  and  the  other  to  Uie  maternal 
kindred,  in  the  following  order:  flnt,  to  grandfather  and  grandmother  equallf, 
if  both  be  living ;  but  if  one  be  dead,  then  the  entire  moietj  to  surriTor;  if  no 
grand&ther  or  grandmother,  then, — 

V.  To  nnole*  and  aunt*,  and  their  descendant*. 

TL  If  none,  to  great-grandfbtber*  and  great-grandmothers,  In  the  tome  nun* 
ner  a*  preacribed  for  grandfiiiber  and  grandmother. 

TIL  If  none,  to  brothers  and  aiiters  of  grand&tbera  and  grandmothers,  and 


TUL  If  there  I*  no  kindred  of  one  parent,  the  whole  eatate  to  the  kindred  of 
Sw  other.  If  neither  paternal  nor  maternal  kindred,  the  whole  estate  descend* 
to  the  buabaud  or  wife  of  the  Intestate  j  or,  if  dead,  to  hi*  or  her  kindred. 

IX.  When  onj  or  ail  of  a  claii  first  entitled  to  inherit  are  dead,  leaving  de- 
•oendaota,  such  descendants  take  pv  stirpes. 

Z.  Collateral*  of  the  half-blood  shall  inherit  onlj  half  so  mnch  aa  those  of  the 
whole  Uood,  or  a*  aMnnding  kindred,  when  tbef  take  with  either.  Gen.  Stat. 
1873,  c  ai,  ft  1-3. 


L  To  the  children  and  their  is*ne ;  if  in  equal  degree,  then  per  eapila ;  other- 
wise per  tlirptt. 

II.  To  the  parent*  of  the  intestate,  one  moietj ;  and  the  other  molelj  to  hi* 
brollier*  and  sisters  and  their  issae.  If  one  parent  be  dead,  liia  or  her  share  goes 
to  the  brothers  and  ■i*len  of  Ihs  deceased,  who  then  have  Itiree-foorths.  If  both 
parents  be  dead,  the  whole  goes  to  (he  brothers  and  aisters  and  their  isane. 

III,  If  the  brothen  and  sisters  are  all  of  the  same  marriage,  they  share 
eqnallj.    If  they  are  of  distent  matriages,  the  portion  is  divided  equally 
between  the  *  paternal  and  maternal  lines  of  the  intestate,  tlie  german  [*123] 
brothers  and  sisters  taking  a  part  In  each  line.    If  tho  brothers  and  sis- 
ter* are  on  one  side  only,  thej  take  the  whole,  to  the  exclusion  of  all  r^tknsirf 
the  other  lifie. 
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IV.  If  there  be  no  iaiue,  nor  parent,  nor  brothers,  nor  aiiten,  n  n  their  imim, 
then  tlie  inheritance  goea  to  the  aicenitanli  in  the  paternal  and  maternal  linea, 
one  tnotely  to  each,  those  in  each  line  taking  per  capita.  If  there  ia  in  the  neai^ 
«t  degree  but  one  ascendant  in  the  two  lines,  he  exciudea  all  olfaert  of  a  remoter 
degree,  and  takes  the  whole. 

V.  If  there  be  none  of  the  heir*  above  mentioned,  then  the  inheritance  goe« 
to  the  collateral  relations  of  the  intestate,  those  In  the  nearest  degree  excluding 
■II  othen.    If  tliere  are  seveml  peraoiu  in  the  same  degree,  they  take  pereapiia. 

VI.  Representation  takes  place  aJ  infimtam  in  tlie  direct  descending  line,  but 
does  not  take  plaoe  in  faTor  of  ascendants ;  the  nearest  in  degree  alwajs  exclud- 
ing those  of  a  d^ree  superior  or  more  remote. 

VII.  In  the  collateral  line,  representation  ia  admitt^  in  favor  of  (he  issue  of 
the  brothers  and  sisters  of  the  intestate,  whether  they  succeed  in  concurrence 
with  the  uncles  and  aunts ;  or  whether,  the  brothers  aod  sisters  being  dead,  their 
lisne  succeed  in  equal  or  unequal  degrees. 

YUI.  Wtien  representation  Is  admitted,  the  partition  ll  made  per  itirpet ;  and 
if  one  root  haa  produced  aeveral  brancltea.  the  subdiriaion  is  also  made  by  roota 
In  each  branch,  and  the  members  of  the  branch  lake  between  themaelvea  per 
e^ila.    La.  Cir.  Code,  Art.  882-010]  ReT.  Civ.  Code,  ISTO,  Art.  895-914. 

In  Maine.  —  The  law  of  descents  in  Maine  was  originally  derived  from  that  of 
Hassachiuetls,  and  is  now  the  same.  In  default  of  kindred,  (he  eatate  shall 
descend  to  the  widow  or  to  the  husband.  The  statute  of  Maine  regula(es  the 
descent  of  the  rod  tttate  of  the  intestate  without  further  specification.  Me.  Rev. 
8t«t.  1847,  c.  76,  SS  1.  2 ;  1871,  c.  76,  §g  1,  2. 

In  Man/land,  when  any  person  dies  seiaed  of  an  estate  in  any  lands,  tenements, 
or  bereditameuta,  in  feo-aiiuple  or  !n  fee-aimple  conditional,  or  of  an  estate  in  fea- 
tail,  such  estate  deacends, — 

I.  To  chlldreir  and  their  descendants. 

n.  If  no  issue,  and  the  estate  descended  on  the  part  of  the  father,  then  to  tbv 
father. 

III.  If  no  father,  to  the  brothers  and  sisters  of  the  intestate  of  the  blood  of 
the  father  and  their  descendants. 

IV.  If  none  of  these,  then  to  the  grandfather  on  the  part  of  the  father,  if 
living,  otherwiae  to  his  descendants  in  equal  degree ;  and  if  there  be  none  aucb, 
then  to  the  fatber  of  such  grandfather  and  Ills  descendants  ;  and  so  on  to  the 
next  lineal  male  paternal  ancestor  and  hia  descendnnts,  without  end.  And  if 
there  be  no  paternal  ancestor,  nor  descendants  of  any,  then  to  Che  mutlier  and 
the  kindred  on  her  side  in  the  same  manner  as  above  directed. 

V.  If  there  be  no  issue,  and  the  estate  descended  on  the  part  of  the 
[*424]  mother,  *  (hen  to  the  mother ;  and  if  no  mother  living,  then  to  the 
brothers  and  sisters  of  her  blood  and  their  descendants ;  and  if  there  be 
none  of  these,  to  her  kindred  In  Che  tame  order  as  above ;  and  in  default  of 
maternal  kindred,  then  to  the  paternal  kindred  In  the  same  manner  as  above 
directed. 

VI.  If  the  estate  was  acquired  by  purchase,  and  there  be  no  Issue,  then  it 
descends,  — 

1.  To  the  brother*  and  sisters  of  the  wholo  Uood,  and  thdr  deecendonti  in 
equal  degree. 
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S.  Than  to  the  brother*  and  aliten  oTthe  tulf-blood. 

a.  If  aone  of  theM,  to  the  tetbar. 

4.  If  no  father,  to  the  mothkr. 

Sl  If  ndther  of  the  abore  kindred,  then  to  the  paternal  grandfather  and  hii 
deacendanta  in  eqnal  degree ;  then  to  the  raatenMl  graaiilfather  and  hii  descend- 
■nbin  eqnal  degree;  then  to  the  paternal  great-gnu)d(>ther  and  his  deacendanta 
in  the  ume  manner  j  and  m  od,  allMnating  uid  gliing  preference  to  the  paternal    . 

TII.  If  there  be  no  kindred,  then  the  estate  goe«  to  the  (arriving  wife  or 
hnaband,  and  their  kindred,  m  an  eitUe  bj  pnroh*M ;  and  if  the  Inlettale  hat 
had  more  hnabanda  or  wivea  than  one,  all  of  wboni  are  dead,  then  to  their  kin- 
dred in  equal  degree,  eqaall;. 

VIII.  No  diatinctiiNk  ii  made  between  brothers  and  aiatera  of  the  whole  and 
half  blood,  al!  being  deacendanta  of  the  aaine  father,  where  the  eatate  descended 
CO  the  part  of  the  father ;  nor  where  all  are  deacendanta  of  the  aame  mother,  the 
estate  deacending  on  her  part. 

IX.  Children  take  by  repreaentation ;  but  no  r^weientation  ia  admitted 
uooag  collalerali  after  brother*'  and  slater*' children.  1  Dorset,  Hd.  Laws,  745; 
Codt.  1860,  pp.  880-338. 

In  MoMtaehiaitti,  when  a  person  dies  seised  of  lands,  tenements,  or  heredity 
Bent*,  or  of  any  right  thereto,  or  entitled  to  an;  interest  therein,  in  fee-simple 
or  for  the  life  of  another,  the;  descend,  subject  to  his  debts,  — 

J.  In  eqnal  shares  to  his  children  and  thelssneof  an;  deceased  child,  by  right 
of  repreaentation ;  and  if  there  is  no  child  of  the  Intestate  li-ring  at  his  death, 
Iban  to  all  hi*  other  lineal  descendant* ;  equallj,  if  thej  are  all  In  the  Muna 
degree  of  kindred  to  the  inleatate ;  otherwise,  according  to  the  right  of  tep- 
leaenta^n. 

IL  It  he  leaTes  no  issue,  then  to  his  father. 

ni-  If  be  leaves  no  issue  nor  father,  then  in  eqnal  ahares  to  his  mother, 
brother*,  and  sisters,  and  to  the  children  of  an;  deceased  brother  or  sitlar,  hj 
right  of  representation. 

IT.  If  he  leaTee  no  issne  nor  father,  and  no  brothers  or  sisters,  than  to  bia 
motbar,  to  the  exclusion  of  the  issue  of  an;  deceased  brother  or  sister. 

T.  If  ha  leaves  no  issue,  and  no  father,  motlier,  brother,  nor  sister,  then  to 
hii  neit  of  kin  in  equal  degree ;  those  claiming  throngh  the  neareat  ancestor 
to  be  preferred  to  those  claiming  through  one  more  remote. 

YL  If  a  peraon  dies,  leaving  several  children,  or  leaving  one  child  and  the 
issue  of  one  or  more  others,  and  an;  snch  larviving  child  dies  under 
age,  and  *not  having  been  married,  all  the  estate  that  came  to  the  de-  (*426] 
ceaaed  child  b;  inheritance  from  snch  deceased  parent  descends  in  equal 
shares  to  the  other  children  of  the  same  parent,  and  to  the  issue  of  an;  such 
other  children  who  have  died,  b;  right  of  representation. 

vn.  If,  at  Uie  death  of  snch  child,  all  the  other  children  of  snch  deceased 
parent  are  also  dei^,  and  an;  rf  them  have  left  iasne,  the  estate  that  came  to 
snch  child  b;  inheritance  from  such  parent  descends  to  all  the  Issue  of  the 
other  children  of  the  same  parent ;  equall;,  if  th«;  are  in  the  same  degree  of 
kjndred  to  the  child ;  otherwiBe,_  according  to  the  right  of  representation. 

YIII.  If  the  inteatale  leaves  a  widow  and  no  kindred,  his  estate  des<«nds  to 
hi*  widow ;  and  it  the  intestate  i*  a  married  woman,  and  leaves  do  kindred, 
bar  eatate  descend*  to  bet  biuband. 
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IX.  In  dekult  of  kindred,  the  ettale  wcheati  to  the  Common  «e>Utb. 

It  ii  provided  that  the  degrees  of  kindred  ihatl  be  compnted  Bccording  to  tba 
rnlet  of  the  ciril  Uw,  and  that  (he  kindred  ol  the  haU-blood  (halt  Inb^t 
equally  irith  thoM  of  the  whole  blood  In  the  tama  detfree.  Hub.  Gen.  Stat, 
c,  91,  K  1-fi. 

In  MirUgan,  the  atatnte  of  deacent  ii  the  lame  aa  In  Wiaeonriii.  2  Mich. 
Comp.  Lain,  1867,  c.  91,  p.  858 ;  1871,  o.  158,  U  1-5. 

In  Minnaola,  the  aame  Ii  tme  at  Id  Hicbigui.  Minn.  SUt  1858,  c.  87,  p.  4 11 ; 
Btat.  at  Large,  1878,  T<d.  1,  o.  88,  §{  1,  i. 

Id  Mitatnppi,  irhea  any  penon  dies  aefied  of  mj  eitata  of  inheritance  in 
land*,  tenement*,  and  hereditaments,  It  descend*, — 

1.  To  hia  children  and  their  descendants  in  equal  parts,  by  right  of  repi«- 


n.  To  brothen  and  sisieri  and  their  descendants  in  the  tame  manner. 

in.  If.  there  be  nooe  of  these,  then  to  the  father,  if  Uving ;  if  not,  to  the 
mother ;  if  both  be  living:,  then  to  each  io  equal  portions. 

IT.  To  the  neit  ol  kin  In  equal  degree,  computing  by  the  rulea  o(  the  drU 
law. 

y.  There  Is  no  repreaentation  among  collaieral*  except  with  the  deacend> 
ants  of  the  brothers  and  sister*,  and  uncle*  and  annta,  of  tbe  Intesbite. 

Tl.  There  is  no  distinction  between  the  half  and  the  whole  blood,  except 
that  the  whole  blood  i>  preferred  to  the  lialf-blood,  in  the  same  degree.  MIm. 
BeT.  Code,  1857,  p.  462 ;  1871,  p.  430,  S§  1918, 1S4B. 

In  Mittoari,  real  estate  of  Inheritance  descends, — 

L  To  children  or  thehr  detcendaDt*  in  equal  parts. 

n.  If  none  of  these,  to  the  father,  mother,  brother*,  and  sisters,  and  their 
descendants,  in  equal  parts. 

m.  If  none,  of  these,  then  to  the  husband  or  wife. 

lY.  If  no  hatband  or  wife,  then  to  the  giundfather,  grandmother,  uncles,  and 
aunt*,  and  their  descendants,  In  eqtitl  parts. 

T.  If  none  of  these,  then  to  tbe  great-grandfathen,  grest-gnutdmothns, 
aod  tlidr  descendants,  in  equal  parts  ;  and  to  on,  passing  to  (he  nearest  lineal 

ancestors,  and  their  children  and  their  descendants,  in  equal  parts. 
[*<36]       *  VL  If  there  be  no  kindred  aboTe  named,  nor  any  husband  or  wife, 
capable  of  inheriting,  then  the  estate  goei  to  the  kindred  of  the  wife 
or  husband  of  the  intestate,  in  the  like  course  as  if  such  wife  or  buibaud  had 
lurrived  the  intestate,  and  then  died  entitled  to  the  estate. 

VII.  When  some  of  the  collaterals  are  of  the  half-blood,  and  some  of  the 
whole  blood,  those  of  the  half-blood  inherit  only  baif  as  much  as  those  of  the 
whole  blood ;  but  if  ali  such  collaterals  be  of  the  half-hlood,  they  hare  whole 
portions,  only  glTlng  to  the  ascendants  doable  portions. 

VIU.  Wben  all  are  of  equal  degree  of  con*angui]ii9  to  tbe  intestate,  they 
\£k«per  ca^a;  if  of  different  degrees,  per  doTWi.  1  Ho.  Gen.  State.  129,  |  14; 
Stat.  1872.  Tol.  1,  c.  46,  H  1-^ 

In  NeiB  BampMrt,  the  red  ett«(e  of  every  inteetate  descends  io  equal 
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L  To  the  childrea  of  the  d«ceMed,  and  tbe  lesal  TepreBentatlfM  of  moh  of 
them  u  u«  dead. 

IL  If  there  be  no  iuue,  to  tbe  &ther,  it  he  li  living. 

UL  If  there  be  no  iwue  sor  father,  io  equtd  ihares  to  the  mother,  and  to  the 
biDtheri  and  listen,  or  tbeir  repreientatiTeE. 

IV.  To  the  next  of  kia,  in  equal  aharei. 

y.  If  tbe  Inteatete  be  a  mloor  and  unmarried,  bii  ettate,  derived  by  deicent 
or  de^M  from  hit  Qttfaer  or  mother,  goe*  to  bii  brolhen  or  *i«ters,  or  their  rep- 
reamtatiTM,  to  the  exctofion  of  tbe  other  paienC 

YL  No  TepreaenCation  it  admitted  Koong  coUaterala  beyond  the  degree  of 
brothen'  and  aisteri'  children. 

VIL  In  default  of  heirs.  It  eacheat*  to  the  State.  N.  H,  Oen.  8ut.  1667 
c  IM,  f  S  1-7 ;  1867,  c.  18*,  S9  1-7. 

In  Aie&nul^  realeitate  of  inheritance  deicend*  ai  in  Michigan  and  Mlnne- 
■ota.    Oen.  Stat.  1878,  c  17,  SS  SO,  S8. 

Sttada.  —  1.  If  there  be  a  anrriTlng  hnabtuid  or  wifb,  and  only  one  child,  oi 
tbe  lawAil  iMoe  of  one  child,  in  equal  >hare«  to  the  ■nrriTor  and  child,  or  iatue 
of  inch  child;  If  there  be  a  lurvlTing  huahand  or  wife,  and  more  than  one  child 
Hvicg,  or  one  child  liring  and  the  lawful  iasue  of  one  or  more  deceaaed  children, 
one-third  to  aarTlTor,  and  remainder  in  equal  (hare*  to  children  or  iwue  of 
deeotaed  children,  by  right  of  reprcMntation ;  if  there  he  no  child  liTing,  the 
remainder  to  lineal  detcendantt ;  equally,  if  in  «ame  degree ;  otherwiae,  by  right 


S.  If  DO  iHtie,  in  equal  «harei  to  (orriTor  and  Inteitate'*  father  i  if  no  tenie, 
nor  nrriTiDg  husband  or  vile,  the  whole  eetate  to  bte«taCe'i  father. 

8.  If  no  isaue  nor  larTivor  nor  father,  then  in  equal  shurea  to  brother!  and 
■iitei*,  and  to  children  of  any  deceased  brother  or  iiater,  by  right  of  repre«enta- 
tion  i  pronided,  that,  if  inteitate  leare  a  mother,  the  takea  an  equal  ihare  with 
btothen  and  liiten. 

i.  If  no  iatne,  nor  auTTiTor,  nor  &ther,  nor  brother  or  tiater,  liTtngj  the  estate 
ihall  go  to  tbe  mother,  to  eicluaion.  of  iwue,  if  any,  of  deceased  brothers  and 

5.  If  bteitate  leaves  aaurriTing  husband  or  wife,  and  no  Issue,  and  no  fattier, 
mother,  brother,  or  slater,  the  whole  estate  goes  to  such  gurriTor. 

6.  If  no  issue,  nor  husband,  nor  wife,  and  no  father,  mother,  brother,  dot 
•later,  then  to  next  of  Un  in  equal  degree,  those  claiiaing  through  a  nearer  an- 
cestor to  be  preF^ried  (o  those  cIh im in g  through  an  ancestor  more  remote;  pro> 
Tided,  however,  that  if  any  person  shall  die  leaving  several  children,  or  leaving 
one  child  and  the  issue  of  one  or  more  other  children,  and  any  such  surviving 
chQd  shall  die  under  age,  and  not  having  been  married,  all  the  estate  that  came 
to  the  deceased  child  by  inheritance  from  such  deceased  parent  shail  descend  in 
equal  shares  to  the  other  children  of  the  lame  parent,  and  to  the  issue  of  any 
snob  other  children  who  shall  have  died,  by  right  of  represeotation. 

7.  If,  at  the  death  of  such  child  who  shall  die  nnder  age,  and  not  having  been 
married,  all  the  other  children  of  his  said  parent  shall  also  be  dead,  and  any  of 
them  shall  have  left  laiue,  the  estate  that  came  to  luch  child  by  inheritance 
from  his  said  parent  shall  descend  to  all  the  iasoe  of  other  children  of  the  same 
puvnt;  equally,  if  all  said  issue  am  of  tlw  sanw  degree  of  kindred ;  otherwise, 
by  light  of  rejneenUtioB, 
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8.  If  no  hiulund,  nor  wife,  nor  kindred,  then  to  the  SlAte  fbr  tnpport  of  com- 
mon ichoola. 

S:  The  tt^reea  of  kindred  ihill  be  computed  according  to  nilet  of  ciTil  Ian ; 
■nd  kindred  of  lialf-blood  ibali  inherit  equail;  with  thoae  of  the  whole  blood  in 
the  lame  degree,  uuieu  the  inheriUnce  cune  to  inleitate  from  *n  ancettor;  in 
which  case,  all  not  of  the  blood  of  luch  anceetor  are  evciuded.  Comp.  Law*  of 
Nevada,  1678,  tdI.  1,  fS  71M,  797. 

In  Nev  York,  the  real  eatate  of  kn  latettate  deacendi,  ^ 
I.  To  hia  lineal  deecendanH.     , 
n.  To  hlB  father. 

III.  To  bit  mother. 

IV.  To  hi»  uolUleral  relatiret. 
Snbject,  however,  to  theae  roles :  — 

1.  Lineal  deacendanti,  being  in  eqnat  degree,  take  In  eqnal  parte. 

2.  If  anj  of  the  children  of  the  inteitste  are  llTing,  and  otbere  are  dead,  lear- 
Ins  isane,  snch  '^"^  takea  h;  rcpreaentation. 

S.  The  preceding  rule  appllea  to  all  deicendant*  of  nneqaal  degi«ea ; 

E*427]   BO  *th«t  those  who  are  in  the  nearest  degree  of  conaengntni^  take 

the  ihare  which  woolil  have  deacended  to  them  had  all  the  deacenil- 

ant*  in  the  aame  degree  been  living,  and  the  childTen  in  each  degree  take  the 

■hare  ol  their  parent. 

^.  If  there  be  no  deaoendants,  bat  the  father  be  living,  he  talcea  the  whole, 
onleaa  the  inheritance  came  to  tha  Inteaiate  on  the  part  of  hia  mother,  and  the 
mother  b«  living.  But  if  ahe  be  dead,  then  the  inheritance  descending  on  ber 
part  goes  to  the  father  for  life,  and  the  reveraion  to  the  brothers  and  sisters  of 
the  intestate,  and  their  descendants ;  bnt  if  there  l>e  none  Uring,  then  to  the 
fiLtherinfbe. 

y.  If  there  he  no  descendants  and  no  &ther,  or  a  father  not  entitled  to  lake 
■a  above,  then  the  inheritance  deacenda  to  the  mother  ibr  lift,  and  the  reversion 
to  the  brother*  and  sisters  of  the  intestate,  and  their  deacendanta,  hy  repreaenta- 
UoD ;  bnt  if  there  be  none  anch,  then  to  the  mother  in  fee. 

VL  If  there  be  no  father  or  mother  capaUe  of  inbeHtlDg  the  estate.  It  de- 
scend*, in  the  cases  hereafter  specified,  to  tlw  ctdlateral  relatives ;  in  equal  parti 
If  tbej  are  of  equal  degree,  however  remote  fh>m  the  intestate. 

TIL  If  all  the  brothers  and  aiatera  of  the  inteatate  be  living,  the  ftiheritance 
deacenda  to  them  ;  but  if  some  be  dead,  leaving  lasne.  the  issue  take  bj  right  of 
vepreaentation ;  and  the  aame  rule  applies  to  all  the  direct  lineal  descendants  of 
brothers  and  aistera,  to  tbe  remotest  degree. 

Tin.  If  there  be  no  heirs  entitled  to  take  under  either  of  tbe  preceding  sec- 
tions, the  inheritance,  i[  the  same  shall  have  come  to  the  intestate  on  the  part 
of  hi*  father,  shall  descend, — 

1.  To  the  brothers  and  aistera  of  the  bther  of  tbe  intestate  in  eqnal  thares, 
U  aU  be  living. 

2.  If  some  be  living,  and  other*  dead,  leavlDg  iMue.  then  accordii^  to  the 
right  of  representation. 

8.  If  all  the  brothers  and  aiaters  are  dead,  then  to  their  deecendants. 
In  all  cases,  the  inheritance  is  to  descend  in  the  same  manner  a*  if  all  such 
brothers  and  sisters  had  been  brothers  and  sisters  of  the  Intestate. 

IX.  U  therebenobrothenandslstvs,  nordescMdantsof  BDcb,of  tbebtlier'i 
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rid«,  then  the  Inheritance  goes  to  the  brotben  and  litten  of  the  mother  uid 
0»Ar  dnceiiiUmt*,  in  the  tame  manner. 

X.  Where  the  InheritaTioe  htu  come  to  the  intettate  on  the  part  of  hi«  mother, 
thoMme  deicendi  to  the  brother*  ludiitten  of  the  motherand  to  their  de»cend- 
•nt( ;  and  if  there  be  no  ouch,  to  those  of  the  father,  u  hefore  pretcribed. 

XI.  If  the  Inheritance  haa  not  come  to  the  integtate  on  the  part  of  either 
fatlier  or  mother,  it  descenda  to  collateral!  on  both  aides,  in  equal  aharei. 

Xn.  ReUtiTBi  of  the  half-btood  inherit  equally  with  the  whole  blood,  nnleM 
the  inheritance  came  to  the  intestate  by  descent,  deTiae,  or  ^ft  of  some  one  of 
his  anceeton ;  in  which  case,  none  inherit  who  are  not  of  the  blood  of  that 

Xm.  In  all  case*  not  otherwise  provided  for,  the  inheritance  descends  accord- 
ing to  the  course  of  the  common  law. 

■XIY.  Beal  eiUte  held  in  trust  for  any  other  person,  if  not  detited  [•428] 
by  the  person  for  whose  nie  it  is  held,  descends  to  bis  heirs,  according  to 
the  precediog  mlea.    2  N.  Y.  Rer.  Stat.  4th  ed.  pp.  lET-161 ;  Stat,  at  Large, 
ToL  1,  pp.  702-706. 

In  Nem  Jtnej,  when  a  person  diea  seised  of  any  lands,  tenements,  or  heredi- 
tHDenti,  In  his  or  her  own  right  in  f^-simpte,  they  descend,  — 

L  To  (he  children  of  the  intestate  and  their  issue,  by  right  of  repreientadoh, 
t«  the  remotest  degree. 

n.  To  brothers  and  sislen  of  the  whole  blood,  and  their  iaine  in  the  same 

m.  To  the  bther,  nnleas  the  inheritance  came  from  the  part  of  the  mother; 
in  which  case,  It  descends  as  if  the  Eitfaer  had  preTioosly  died, 

IV.  To  the  mother  for  Ufe ;  and,  after  her  death,  to  go  a«  if  the  mother  had 
preTioDsly  died. 

Y.  If  there  be  no  soch  kindred,  then  to  brothers  and  pisters  of  the  baU-blood 
■nd  their  issue,  by  right  of  representation;  but  if  the  estate  came  from  an  ances 
lor,  than  only  to  those  of  the  blood  of  inch  ancestor,  If  any  be  living. 

TL  If  there  he  none  of  these,  then  to  the  next  of  kin  in  equal  degree,  subject 
to  tlw  restriction  aforementioned  a*  to  ancestral  estates.  Nixon,  Dig.  N.  J. 
L«wa,  1866,  pp.  10^106;  1868,  pp.  286,  286. 

In  JVoriA  Canlina,  when  any  person  dies  seised  of  any  inheritance,  or  (rf  any 
right  thereto,  or  entitled  to  any  inlerest  therein,  itdescends  according  to  the  fol- 
lowing  rules:  — 

1  Inheritancealineallydescend  to  thelsiue  of  the  person  whodiedlastsoaed; 
but  do  not  lineaUy  ascend,  except  as  hereinafter  staled. 

IL  Females  inherit  eqnally  with  males,  and  younger  with  older  children. 

in.  lineal  descendants  represent  their  ancestor. 

IT.  On  fallnre  of  lineal  descendants,  where  the  inheritance  has  been  trani- 
mitted  by  descent  or  otherwise  from  an  ancestor  to  whom  the  intestate  was  an 
heir,  it  goes  to  tlie  next  collateral  relationa  of  the  blood  of  that  ancestor,  subject 
to  the  two  preceding  rules. 

T.  When  the  inheritance  i*  not  so  derived,  or  the  hlood  of  such  anceator  is 
extinct,  then  It  goea  to  the  next  coUateral  relation  of  the  person  last  sdsed, 
whether  of  the  paternal  or  maternal  line,  subject  to  the  same  rules. 

TL  Collateral  rdations  of  the  half-blood  inherit  equally  with  those  of  tba 
whole  blood,  and  the  degrees  of  relatlonahip  are  computed  according  to  tba  rule* 
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irhldi  prerail  m  deicent*  at  common  Uw.  ProTided,  that  If  then  be  no  iMiw, 
nor  brother,  nor  siiter,  nor  Ihqb  of  tuch,  the  inheritance  reeti  In  the  father,  U 
liring ;  ftnil  it  not,  then  in  the'  mother,  if  tiring. 

VII.  It  there  be  no  beira,  the  widow  ia  deemed  andi,  and  inhoiti. 

VIII.  An  ealate  tar  the  life  of  another  ia  deemed  an  inheritance ;  and  a  penon 
It  deemed  to  hare  been  leiaed,  if  he  bad  an;  right,  title,  or  lotereit  tn  tlie  Inhep- 
itance.    N.  Car.  Rev.  Code,  16M,  c  SB,  p.  218;  Battle'i  Beriaal,  1878,  &  SO. 

|'420]       ■  Tn  Okio,  when  *aj  penon  diee  fntealftte,  hftrio^  title  or  right  to  reel 
estate  of  Inheritaoce  which  came  to  him  by  devlM  or  deed  of  gitt  from 
any  anceilor,  inch  eitate  deicenda,  — 

I.  To  the  children,  or  their  reprewntallTea. 

II.  To  the  tiuiband  or  wife,  relict  of  the  Inteatate,  dniing  hl«  or  her  natnral 
life. 

Ill  To  the  brothen  and  liaten  of  the  Inteitate  of  the  blood  of  the  ancea- 
tor,  whether  of  the  whole  or  half  blood,  or  their  repreientatiTea. 

IV.  To  the  anceitor  trom  whom  the  eatate  came  hj  deed  or  gift.  If  liTing. 

V.  To  the  chiliireD  of  the  ancestor  from  whom  the  estate  came,  or  their  rep- 
veeentatlTei ;  if  none,  then  to  the  hoshand  or  wife,  i«)iet  of  such  aoceator;  or,  if 
there  l>e  none  such,  to  tlie  hrotbera  and  listers  of  *nch  ancestor,  or  their  repre- 
tenlatiTes.  If  none,  then  to  the  brotheti  and  sister*  of  the  inte«tat«  of  the  half- 
blood,  though  such  brotheri  and  sisters  be  not  of  the  blood  of  the  anccstw  from 
whom  the  estate  came. 

VI.  To  the  next  of  kin  to  the  intestaif ,  of  the  Uood  of  the  ancestors  thm 
whom  the  estate  came. 

ViL  K  the  estate  came  not  by  descent,  deriae,  or  deed  of  gift,  it  descend*  aa 

1.  To  the  children  of  the  intestate,  and  their  representatlTee. 

2,  To  the  husband  or  wife  of  the  intestate. 

8.  To  the  brothers  and  sisters  of  the  whole  blood,  and  their  representativet. 
1.  To  brothen  and  sisters  of  the  half-blood,  and  their  legal  representatlTee. 
6.  To  the  father  :  or,  if  the  father  be  dead,  to  the  mother. 

0.  To  the  next  of  kin  to  and  of  the  blood  of  the  intesUte. 

VIII.  If  there  be  no  kindred,  then  to  the  surriving  boabaDd  or  wifb  aa  an 
f  state  of  inberitflnce  j  and  if  there  be  no  such  relict,  it  esclieata  to  the  State- 
It.  8-  1860,  c,  B6,  9S  1-8;  Supplement,  1868,  pp.  804,  30S. 

In  Oregon,  the  rules  of  descent  are  the  aame  aa  in  Maasachnaettt,  except  that 
In  Oregon  it  is  prorided,  that  If  the  intestate  leave  no  iaaue.  nor  fhther,  and  no 
brother  nor  lister,  liring  at  taia  death,  the  eatate  shall  descend  to  his  mother,  to 
the  exclusion  of  the  issue  of  his  deceased  brothers  or  sisters ;  and  the  wife  of  the 
intentste  take*  on  failure  of  lineal  descendants,  and  befbre  the  father,  mother, 
brothen,  and  siaten.     Oreg.  Stat,  c  U,  p.  879;  Gen.  Laws,  18T2,  pp.  547-M9. 

In  Petmytcaiu'a,  real  estate  descends, — 

1.  To'children  and  their  deecendanta ;  equally,  if  they  are  oil  to  the  same 
degree ;  if  not,  then  by  representation,  the  issue  in  every  case  taking  only  such 
■hare  as  would  have  descended  to  tite  parent,  if  living. 

II.  In  default  of  issue,  then  to  the  father  and  mother  during  (heir  joint  Ures 
aad  the  life  of  the  anrvivor  of  them ;  and  after  Ibem  to  the  brotliers  and  sitter* 
«f  the  intestate  of  tbe  whole  blood,  and  thdr  children  by  r^reseolatifNi. 
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nL  If  tlwra  be  none  of  theee,  then  to  tbe  next  of  Ha,  being  the  detcendanU 
of  btoDicn  Mid  fUten  of  the  whole  blood. 

IV.  If  ttODe  of  these,  to  the  father  ud  mother  if  llriag,  or  the  (urrivor  of 
ttaMBtatfee. 

T.  In  detaidt  of  thete,  to  tbe  broOiei*  and  ^ilen  of  the  helFblood  ud  tbeir 
diSdreii  b;  T«i>raeentation. 

■  VL  In  default  of  all  perwni  above  deecribed,tliea  to  the  next  of  kin  ["fSO] 
etdMtnteMata. 

TIL  Betbre  the  act  of  27Ui  April,  1SG£,  no  tepreaentation  among  colIateraU 
WW  allowed  after  brothen'  and  siiten'  children  j  hat  b;  that  act  it  wm  per- 
mitted to  tbe  grandchlldrai  of  brothen  and  siitere,  and  the  children  of  tuiclea 
andannti. 

Till.  Ho  peraoD  can  inherit  an  estate  nnleM  be  li  of  the  blood  of  the  ancestor 
from  whom  it  descended,  or  b^  whom  it  was  given  or  devised  to  the  mCestate. 

IX.  In  default  of  koowD  hefts  or  kindred,  the  estate  is  vested  In  the  snrviv- 
falg  husband  or  wife. 

X  In  default  of  these,  it  pscheals  to  tbe  Bute.  Purdmi,  Dig.  Penn.  I^ws, 
«d.  1867,  pp.  452,  1129;  and  Qth  ed.  18fll,p.  K2;  1872,  vol.  i.  pp,  806-808. 

In  Shodt  lAtttd,  when  any  petson  having  title  to  anj  real  estete  of  lnhe> 
ilaite«  dies  intestate,  such  estate  descends  in  equal  portions, — 

L  To  his  chUdreo  or  their  descendants. 

n.  Totbefatiier. 

in.  To  the  mother,  brothers,  and  sisters,  and  their  descendants. 

IV.  If  there  be  none  of  these,  tbe  inheritance  goes  in  equal  mdetlea  to  tba 
yktemal  and  maternal  kindi«d,  each  Id  the  following  course :  — 

1.  To  the  grandfather,  if  there  be  any. 

S.  To  the  grandmotber,  nndes,  and  aunts,  on  tbe  same  dde,  and  their  dft- 


8.  To  the  great-grandGithers,  or  great-grand&ther. 
'  4.  To  tbe  great-grandmothers,  or  great-grandmother,  and  the  brothers  and 
BSten  of  the  grandfathers  and  grandmothers,  and  then-  descendants ;  and  so  on 
without  end ;  passing  flnt  to  the  nearest  lineal  male  ancestors,  and,  for  want  of 
tl)«ii,  to  the  Jlneal  female  ancestoi*  in  the  some  degree,  aod  the  descendants  of 
•Dch  male  and  female  lineal  ancestors. 

V.  No  right  in  the  inheritance  accrues  to  any  persons  whatsoever,  other  Uian 
to  tbe  children  of  the  Intestate,  unless  such  persons  he  in  being,  and  capable,  in 
taw,  to  take  as  hairs  at  the  time  of  the  intestate's  deatti. 

TL  When  tlie  ioberilance  Is  directed  to  go  by  moietiea,  as  above,  to  tb« 
paternal  and  malemal  kindred.  If  there  be  no  soch  kindred  on  the  one  part,  the 
whole  goes  to  ttie  other  part;  and  if  there  be  none  of  either  part,  tbe  whole  goes 
to  the  hnshand  or  wife  of  the  intestate ;  and  if  the  wife  or  hoshand  be  dead,  it 
goes  to  his  or  her  kindi«d  In  tbe  like  course  as  if  such  hasband  or  wife  had  inr- 
vived  tbe  intestate,  and  then  died,  entitled  to  tbe  estate. 

TIL  The  descendants  of  snj  person  deceased  inherit  the  estate  which  such 
person  would  have  laberited  bad  sach  person  survived  the  in  testate. 

TUL  If  tbe  estate  came  by  descent,  gHt,  or  devise,  ftom  the  parent  or  oUier 
fciiidred  of  tbe  intestate,  and  such  intestate  die  without  childr«i,  it  goes  to  the 
next  <rf  kin  to  tbe  intestate,  of  tbe  blood  of  Uie  person  thim  whom  such  estate 
came  or  deMsended,  If  any  there  be.    B.  I.  Sev.  Btat.  1667,  o  IGS,  |5  1-S. 


.dbyCioOgIc 


Sd  LAW  OF   REAL  PROPEBTT.  [bOOS  in. 

[•181]  •In  dcAnlt  of  hdn,  the  estate  ii   Uien  poMewEon  of   bj  the  town 
when  it  maf  be.    B.  I.  Ber.  Seal.  18«T,  o.  100 ;  1872,  c.  ITS,  177. 

In  SoalX  CantiBO,  Khsn  vty  penon  poueHed  of,  intereited  in,  or  entftled  to 
uij  ret!  Mtate  in  bii  own  right,  in  fto«)mp1e.  die*  inteitate,  it  desoendi,  — 

L  One-third  to  the  widow  in  fee ;  the  lemunder  to  the  children. 

IL  Lineal  descendants  repreeent  their  parent*. 

111.  If  DO  issue  or  lineal  deecendants,  then  one-half  to  wife ;  and  the  other 
half  if  equally  divided  between  father,  or,  If  belM  dead,  the  mother  and  brother* 
and  sitters  of  whole  blood;  children  of  deceased  brother  or  sister  to  take  the 
■hare  which  th«r  parent  wonid  bare  had ;  provided  that  there  be  no  Kpresenta- 
tions  admitted  among  collaterals  after  brothers'  and  sitters'  children. 

IT.  If  no  wife,  issue,  nor  lineal  descendants,  then  the  whole  estate  thall  1m 
divided  equallj  between  father ;  or,  if  he  be  dead,  the  motber  and  brothers  and 
^ten  of  whole  blood. 

T.  If  InlestaU  leave!  no  lineal  descendants,  father,  mother,  brother,  or  sister, 
of  the  whole  blood,  but  a  widow  and  brother  or  siller  of  half-blood,  and  a  child 
or  children  of  brother  or  sitter  of  whole  blood,  widow  thall  take  one-half,  and 
other  half  shall  be  divided  equally  between  brothen  or  sisters  of  half-blood,  and 
children  of  brothen  and  tittert  of  whole  blood ;  the  children  of  eveir  de* 
ceased  brother  or  sister  of  whole  blood  taking  among  them  a  share  equal  to 
the  ihore  of  a  brother  or  titter  of  half-blood.  If  there  be  no  brother  or  lister  of 
half-blood,  then  half  the  ettate  shall  descend  to  child  or  children  of  deceased 
brother  or  sitter ;  and  if  there  be  no  children  of  deceased  brother  or  sister  of 
whole  blood,  then  said  half  (ball  go  to  brothers  and  aiitert  of  half-blood. 

TL  If  none  of  these,  then  widow  thall  take  one-hal^  and  other  half  to  Uneol 


TIL  If  none  of  thete,  then  widow  takes  two-thirds,  and  residue  goei  to  next 
(«kin. 

TIIL  Onthedeceaseofthe  wife,  the  husband  takes  the  same  share  in  his  wife'* 
•state  that  «he  wonld  have  token  in  hla  had  the  inrrired  bim ;  and  the  remainder 
goet  in  the  tame  manner  as  above  described  In  cate  of  the  intestacy  of  a  man. 

IX.  If  there  be  no  widow  nor  issue,  but  a  tnrviving  parent  and  brothers  and 
^tten,  then  it  goet  in  equal  shares  to  the  father ;  or.  If  be  be  dead,  to  the  mothei, 
and  to  the  brothers  and  sisters  and  their  iune,  by  representation. 

X.  If  there  be  no  isgne,  parent,  nor  brother  nor  tisltf  of  the  whole  blood,  nor 
tbelr  children,  nor  brother  nor  gliter  of  the  half-Uood,  nor  lineal  ancestor,  nor 
next  of  kin,  the  whole  goes  to  the  surviving  husband  or  wife.  6  8.  Cor.  Stab 
atUrge,  162,  lOS,  806]  6li.SU.2H6;  Rev.  SUt  167S,  pp.  488, 489. 

Id  Tametta,  the  land  of  tn  intestate  descends, — 
I.  Without  reference  to  the  source  of  his  title,  — 

1.  To  all  the  sons  and  daugliters  equally,  and  to  their  deeeendanti  by  right 
of  representation. 
|*4S2]       •  2.  If  there  be  none  of  these,  and  either  parent  be  living,  then  to  tncli 

IL  If  the  ettate  was  aoqnlred  by  the  intettate,  and  he  died  without  itnie, — 

1.  To  bit  brothers  and  sisters  of  the  whole  and  half  blood  bom  belbra  or 
after  hi*  death,  and  to  their  issue  by  representation. 

2.  In  de&nlt  of  these,  to  tbe  Qither  and  mother  as  tenants  In  oc 
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>.  If  both  be  dead,  then  In  equal  rooletief  to  the  hein  of  the  fatber  and 
uotlier  Id  equal  degree,  or  repreeeDting  thoM  In  equal  degree,  of  relationiMp 
to  the  ijiteatats ;  bnt  if  thew  are  not  in  equal  degree,  then  to  the  hein  neareit 
in  blood,  or  repreeenting  those  nearest  in  blood,  to  the  intestate,  in  preference  to 
otfaeti  more  remote. 

Tir.  Wben  the  land  came  by  gift,  deviie,  or  detcent,  from  a  parent,  or  the 
ancestor  of  a  parent,  and  be  died  without  iune,  — 

1.  If  there  be  brolhere  and  tisteri  of  the  paternal  line  of  the  half-blood,  and 
■neb  alio  of  the  maternal  line,  then  it  deacendi  to  the  brothen  and  liiten  on 
the  part  of  the  parent  from  whom  the  eatate  came,  in  the  same  manner  ai  to 
brothen  and  ^ten  of  the  whole  blood,  nntil  the  line  of  inch  parent  ii  eshaujitad 
of  tb*  half-blood,  to  the  exctuiion  of  the  other  line. 

2.  If  no  brothen  or  Biateri,  then  to  the  parent,  if  liTing,  from  whom  or  whoie 
aocetton  It  came,  in  preference  to  the  other  parent. 

S.  If  both  be  dead,  then  to  the  heirs  of  the  parent  from  whom  or  whoie  an- 

IT.  The  aame  mles  of  descent  are  otMerred  In  lineal  descendants  and  coUat- 
•nla  leipectiTely,  when  the  lineal  descendant*  are  further  removed  from  their 
mneettor  than  grandchildren,  and  when  the  collaterali  are  further  removed  than 
ddldren  of  brothen  and  Btaten. 

T.  If  there  be  no  hein,  then  to  the  husband  or  wife  in  &e-iimple. 

VL  A  child  of  color  cannot  inherit  the  estate  of  its  mother's  husband,  unless 
the  Bother  or  bniband  was  a  person  of  color.  Tenn.  Code,  186S,  p.  476, 
H2iai>-2426. 

In  Ttim,  real  estate  of  Inheritance  deacendt,  — 

L  To  children  and  their  descendants. 

n  To  fsther  and  mother  in  equnl  portioos ;  bnt  If  one  be  dead,  then  one-half 
to  the  larviTor,  and  the  other  to  brothen  and  sislen  and  their  descendants ;  bnt 
if  there  be  none  of  these,  then  the  whole  goes  tn  the  siuriving  fatlier  or  mother. 

IQ.  If  there  be  neither  father  nor  mother,  then  the  whole  to  the  brother*  and 
rislen  of  the  inteatate,  and  their  descendants. 

IV.  If  there  be  no  kindred  aforesaid,  then  the  estate  dew  ends  in  two  moieties, 
one  to  the  patemal  and  the  other  to  tlie  maternal  kindred,  in  the  following 

1.  To  the  grandfather  and  grandmother  eqnallj. 

2.  If  only  one  of  these  be  Living,  theo  oi»e-halt  to  tnoh  sarrivor,  and  the 
other  to  the  descendants  of  the  other. 

8.  •  If  there  be  no  such  descendaoti,  thai  the  whole  to  the  snrTfring  [*433] 


4.  If  there  be  no  ench,  tiien  to  the  descendant*  of  the  grandfather  or  grand- 
mother, passing  to  the  nearest  lineal  anceston. 

T.  Tliere  is  no  distinction  between  ancestral  and  acquired  estates. 

VI.  II  there  be  a  surviving  husband  or  wifo,  and  a  child  or  children  or  their 
itstM,  soch  snrviTor  takes  one-third  of  the  estate  for  hfe,  with  remainder  to  chil- 
dren or  their  descendants. 

yil.  If  no  issue  or  descendants,  then  the  surviving  husband  or  wife  takes 
half  the  land,  without  remainder  over;  and  the  other  half  passes  according  to 
tba  preceding  rules. 

TIIL  Among  collaterals,  those  of  the  half-blood  inherit  only  half  as  much  a* 
those  of  the  whole  blood;  but  if  all  be  of  the  half-blood,  tliey  have  whole  portion* 
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DC.  I(  all  TelatioDt  we  tn  the  Hune  degrae,  tbej  take  ftr  capita;  otherviu, 
per  tirpet.  Oldham  &  WbiM,  Dig.  Tex.  I«w(,  1869,  p.  »;  PMduU't  Dig. 
1866,  H  841»-«23,  p.  668. 

Id  Vermeia,  when  »Xij  penon  diet  «elted  ottstj  land*,  teDcments,  or  heredity 
nenU  vlthtn  (ha  Stale,  or  any  right  therein  or  it  entitled  to  anj  iuteroat 
therein,  the  estate  deecenda, — 

I.  In  equal  thare*  to  hi*  children,  or  their  repieientatiTe*. 

II.  If  he  leave  no  it>ae,  hit  widow  it  entitled  to  the  wh(rie  for  erer,  if  the 
Mtate  doea  not  exceed  the  mm  of  one  thontand  dollar*.  If  It  exceeda  tliit  aum, 
then  the  widow  it  entitled  to  anch  tnm,  and  one-half  of  the  remainder  of  ibe 
ettate ;  and  the  remainder  deacendt  a*  the  whole  would  if  ;io  widow  bad 
inrriTed ;  and  if  there  be  no  kindred,  the  widow  ia  entitled  to  the  whole. 

in.  If  tliere  be  no  iatue  nor  widow,  the  father  take*  the  whole. 

IV.  If  there  be  neither  of  theae,  it  goat  to  tiie  brothert  and  tiatert  eqoall]', 
and  their  repreaeataUvet ;  aod  if  bia  mother  be  liring,  the  takea  the  tame  aliare 
at  a  brother  or  titter. 

V.  If  none  of  the  relativet  abore  named  am-rire,  then  it  detcendt  In  equal 
tharet  to  the  next  of  Itin,  in  equal  degree ;  bat  no  perton  it  entitled  by  right  of 
repreaeotation. 

VI.  The  degrees  of  kindred  are  cotopnted  according  to  the  rtilea  of  the  eiril 
law,  and  the  half-blood  inherita  equallj  with  the  whole  blood. 

Til.  If  there  be  no  kindred,  it  eicheata  to  the  town  for  the  ute  of  the  ichoolt. 
Tt  Comp.  SUt.  1850,  c.  5S ;  and  Geu.  SUU.  18Q8,  c.  66,  %%  1-E. 

In  Virginia,  when  a  peraon  having  title  to  anj  real  eatate  of  inheritance  diet 
inteatale  aa  to  anch  eitate,  it  deaceuda,  — 
I.  To  hia  children  and  their  deacendanta. 
XL  If  there  be  none  anch,  to  the  fkther. 
HL  If  no  father,  to  the  mother  and  brothen  and  ibtert,  and  their  deacend- 

[•4S4]       •  IV.  If  there  be  none  of  theae,  then  one-half  goet  to  the  paternal, 
the  other  to  tlie  maternal  kindred,  aa  followa :  — 

1.  To  the  grandfkther. 

2.  To  the  grandmother,  undea,  and  aunta  on  the  tame  aide,  and  th^  de- 
icendantt. 

8.  To  the  greatrgrandfathera  or  great-grandfather. 

4.  To  tlie  great-grandmothera  or  greal-grandmother,  and  the  brothen  and 
tialert  of  the  grandfathera  and  grand mothera,  and  their  detceodanta ;  and  ao  on, 
pa««ing  to  the  nearett  lineal  male  anceatora,  and,  for  want  of  theae,  la  the  neareat 
lineal  female  anceatora  in  ilie  aame  degree,  and  their  desoendantt. 

V.  It  there  be  no  paternal  ^indred,  the  whole  ettate  goet  to  the  maternal 
kindred;  and  m'ca  KTaa. 

VI.  If  there  be  neither  paternal  nor  maternal  kindred,  the  whole  go«>B  to  the 
huaband  or  wife  of  the  inteataCe ;  and  if  the  hnaband  or  wire  t>e  dead,  then 
kindred  take  the  estate,  in  the  tame  manner  at  though  they  bad  aorrived  tiie 
intestate  and  died. 

vn.  Collaterals  of  the  half-blood  inherit  only  half  as  much  aa  those  of  tha 
whole  blood  ;  but  if  all  the  collaterals  be  of  the  half-blood,  the  aacending  Un 
dred  [if  any]  have  double  portiont. 
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Tin.  Wbtn  Um  eitate  goM  to  children,  or  to  the  mother,  brothva,  and 
tfatCTi,  or  to  the  graDdmothen,  unclei,  and  aunU,  or  to  any  of  his  temale  lineal 
*!,  with  the  children  of  bit  deoeaaed  lineal  anceaton,  male  and  female,  in 
M  degree,  the;  take  per  a^ita ;  bat  if  the  degreea  are  unequal,  thej  take 
Va.  Code,  1849,  cl:i8,  p.  622  i  1878,  c.  lie,  H  l-S. 

In  WiianuBi,  when  any  penoD  dica  aeUed  of  an;  lands,  (entneoti,  or  hen- 
ditaneala,  (M-ofanyriglittbereta,  or  entitled  toao;  interest  therein,  in  fee-«imple 
or  fiv  tbelife  of  anotlier,  ootbaTJng  tawfuUy  devised  the  same,  the;  descend,  — 

L  In  equal  sliarea  Eo  children,  and  the  issue  ot  an;  deceased  child  by  right 
of  repreeentation ;  and  if  there  be  no  child,  then  to  his  other  hneal  descendants, 
eqoally,  if  they  are  all  In  the  same  degree  of  kindred  to  the  intestate ;  othet- 
■iae,  aocordtDg  to  the  right  of  representation. 

XL  If  there  be  no  issue,  then  to  tlie  widow  for  her  life,  and  afler  her  decease 
to  his  father ;  and  If  there  be  no  issoe  or  widow,  then  to  bis  father. 

IIL  If  there  be  90  issne  nor  father,  then  (o  the  widow  for  life,  and,  after  her 
deeeaae,  in  equal  shares  to  his  hrothers  and  sitters,  and  the  cbildren  of  such  by 
Bgbt  of  tvpresentadon ;  provided  that,  if  he  leare  a  mother,  she  takes  ao  equal 
■ban  with  his  brothers  and  ^ten. 

IV.  If  there  be  no  issne,  nor  widow  nor  father,then  in  equal  shares  to  broth- 
en  and  sisten.and  to  the  children  of  suchby  right  of  representation;  provided, 
if  be  leave  a  mother  alao,  she  takes  an  equal  share  with  his  brothers  and  sisters. 

V.  If  there  he  no  issue,  nor  widow  nor  father,  and  no  brother  nor 
iittVi  *  then  to  his  mother,  to  the  exclusion  of  the  issue,  If  any,  of  de-  [MSS] 
ceased  brothers  and  sisters. 

TL  If  there  be  none  of  these,  then  to  the  next  of  kin  in  equal  degree,  bnt 
those  claiming  through  the  nearest  ancestor  to  be  preferred  to  tbose  claiming 
tbroogb  an  ancestor  more  remote ;  provided,  however,  that  If  any  person  die, 
leaving  several  children,  or  leaving  one  child  and  the  issue  of  one  or  more  other 
(diildren,  and  an;  such  surTlring  cliild  shall  die  under  age,  and  not  having  been 
DMrried,  all  the  estate  that  came  to  the  deceased  child  b;  inheritance  from  such 
deceased  parent  descends  in  eqnal  sba>«t  to  the  other  children  of  the  same 
paient,  and  to  their  issue  by  right  of  lepresentatton. 

Vn.  If,  at  the  death  of  such  child  under  age,  all  the  other  children  of  such 
deceased  parent  are  also  dead,  and  any  of  then  have  left  issue,  the  estate  that 
came  to  such  child  by  inheritance  from  such  parent  descends  to  all  the  issne  of 
odier  children  of  the  same  parent  equail;,  if  the;  are  in  the  same  degree  of 
kindred  to  said  child ;  otherwise,  according  to  the  right  of  repretentstion. 

VIII.  If  the  intestate  leave  a  widow,  and  no  kindred,  ills  estate  descends  to 
such  widow. 

IX.  If  there  be  no  widow  or  kindred,  the  estate  esclwata  to  the  peoide  of  the 
Stale  fbr  the  use  of  the  priaiar;-school  fund. 

X  The  degrees  of  kindred  are  computed  according  to  the  roles  of  the  cifO 
law ;  and  kindred  of  the  half-blood  inherit  equall;  with  those  of  the  whole 
blood,  in  the  same  degree,  unless  the  Inheritance  be  ancestral ;  in  which  case, 
those  who  an  not  of  the  blood  of  such  ancestor  are  excluded.  Wis.  Her.  StaL 
186B,c.  S3,p.664. 

The  rnlea  of  deecent  in  Weit  Virginia  are  the  same  aa  in  Virginia,  except 
Uwt,  on  fhilure  of  cbildren  and  tbeli  descendants,  the  estate  goes  to  the  husband 
or  wife  of  the  intestate,  and  tbeo  to  the  father,  te.    Code,  1870,  c.  78,  }$  1-8. 


.d  by  Google 


40  LAW  OF  SEAL  PROPEBIY.  [BOOK  in. 

AsT  AH  OBKBHTS. 

In  Maiae,  MasiaduattU,  Vammt,  Califorma,  Oregim,  Wuetnim,  J/icAi^on,  and 
Hinnaola,  it  ii  provided  tbit  t,ny  nUM  given  to  n  child  or  other  UuMl  deicend- 
MiC  shall  be  taken  bj  mch  child  or  other  deacend&nt  lowardi  hia  share  of  Ihe 
ioteitale'i  eitate ;  but  he  (hall  not  be  required  lo  refund  anj  purl  thereof,  although 
it  exceeds  his  share.  When  such  advwicenient  ii  made  In  real  estate,  it  is  to  b« 
considered  as  part  of  the  real  estate  to  be  divided ;  when  \a  personal  estate,  at 
part  of  tiie  personal  estate.  If  it  exceeds  hia  share  of  the  i<eBi  or  personal,  he 
receives  so  much  leu  of  the  other  as  will  make  hia  whole  share  equal.  All  gitu 
and  granta  are  deemed  to  have  been  made  in  advancement,  if  the;  are  eo  ex- 
pressed therein,  or  charged  as  sacli  bv  the  intestate,  or  acknowledged  in  writing 
U  aucb  bj  the  child  or  other  descendant;  and  in  Vermont,  if  expressed  to^ 
be  for  consideration  of  love  and  aBectiun.  If  the  value  of  the  estate  so  ad- 
vanced is  expressed  in  the  converance  or  charge,  or  in  the  acknowledgment, 
this  is  to  be  allowed  in  the  diatribndon  ;  otherwise,  the  volu;  it  to  be  estimated 
at  the  time  wlien  given.  If  aucb  child  or  other  descendant  dies  before  tlie  intea- 
tale,  leaving  issue,  Ihe  advancement  made  to  him  ia  to  be  regarded  a«  made  to 
inch  issue,  and  distribution  is  to  be  made  accordingly.  Me.  Rev.  Stat.  ISST. 
c.76,SS  5-7;  1871,0.76;  Maaa.  Gen.  Stat.  c.  81,  59ft-10;  Vt.  Comp.  8tat.c.6t^ 
§3  S-12;  Oen.  SUU.  1SB3,  c.  6S,  gS  12-17  ;  Wood,  Dig.  Cal.  Iaws,  18G6. 
|»486]  p.  424 ;  Code,  1872,  §5  1395-1899 ;  Oreg.  •  Stat  1866,  p.  880 ;  Gen.  Lawa, 
1872,  pp.  549,  550;  Wis.  Rev.  Stat  1858,  c.  92,  99  5-10;  2  Mich.  Comp. 
I*ws,  p.  860,  c.  91,  59  8-11 ;  1871,  vol.  2,  c  J53,  99  8-11 ;  Minn.  Comp.  Slat. 
1868,  p.  413;  Stat,  at  Urge,  1873,  vol.  1,  a  38,  99  6-10. 

The  statuiei  of  Nteada  are  the  same  aa  Maine  and  Masaachosetti.  Comp. 
Lawa,  1878,  vol.  1,  99  798-S02. 

In  Naa  Hampthire,  it  is  provided  that  an  adrancement  shall  be  accounted  tor 
according  to  ita  value  In  the  diviaion  of  the  estate ;  bat  that  no  deed  of  real 
estate  shall  be  deemed  an  adranceinenl,  unteaa  the  same  is  expressed  to  be 
made  for  love  or  affection,  or  unleas  it  be  proved  lo  be  an  advancement  b;som» 
acknowledgment  signed  \ty  the  partj  receiving  the  aame.  N.  H.  Gen.  Stat. 
1867,  c.  184,  §9  10-12. 

In  New  Yori,  if  an  advancetnent  ha«  been  made  lo  the  child  of  an  intestate, 
and  thia  be  equal  or  superior  to  the  share  of  auch  child  of  the  real  and  personal 
property  of  the  deceased,  he  shall  be  excluded  front  anj  further  share  ;  hut  if 
■tich  advancement  be  not  equal  lo  such  share,  auch  child  and  hia  descendant* 
shall  be  entitled  to  receive  ao  much  oulj  of  the  personal  estate  and  lo  inherit  to 
much  onlj  of  the  real  estate  of  Che  intestate  as  shall  be  sufflcient  to  make  all 
the  shares  of  the  children  in  auch  ref>l  and  personal  estate  and  advancement 
equal.  The  value  of  the  advaucement  is  to  be  deemed  lo  be  that,  if  any,  which 
has  been  acknowledged  by  the  child  in  writing;  otherwise,  it  is  to  be  estimated 
according  to  the  worth  of  liie  property  when  given.  The  maintaining  or  edu- 
cating or  Ihe  giving  of  money  to  a  child,  without  a  view  lo  a  portion  or  settle. 
ment  in  life,  is  not  to  be  deemed  ao  advancement.  2  N.  T.  Rev.  Stat  4lh  ed. 
p.  160,  99  23-2<I ;  and  6th  ed.  1859,  voL  3,  p.  48 ;  Sut  at  Large,  vol.  1.  p.  705, 
99  2S-25. 

In  Alabama  and  In  Ariwuiu,  tbe  rule  la  Ihe  aame.  Ala.  Code,  1387,  99  1808- 
1908 ;  Dig.  Ark.  Stat.  c.  68,  9  16.  In  Daeatok,  advancements  are  teckoofd.  If 
QipteHly  made  part  of  tbe  portion.    Civ.  Code,  1666. 
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Id  (Ude,  the  itatate  reipectini;  tdranceinent*  ti  limiliir  to  the  abo*e,  except 
tbftt  there  t*  no  clinie  apeclfying  what  th«ll  not  be  conaidered  an  ndTanccment. 
Obio  BeT.  8ut.  I8B0,  c.  86,  jj  10-13. 

In  other  Stetei  it  ii  proTided,  in  gener*!  ternu,  that  advanixmenti  ahall  be 
taken  into  account  in  the  dLitribution  of  ettatei;  aa  in  BAodt  Itlaad,  llev.  Slat. 
I8e7,cie9i  18T2, c  176, S  18 ;  Connwd'citf, Gen. Sut  I86«,p. 413;  1876, p. 373; 
ym  Jerteg,  Nixon,  Dig.  1S66,  p.  196 ;  Pemtjliiama,  Fordon,  Dig.  1867,  p.  4M  ; 
1872,  ToL  1,  p.  BIO,  S  86  ;  ^Viia,  Code,  181S,  p.  626 ;  1873,  c  119,$  14;  iVortA 
Concilia,  Bev.  Code,  1864,  p.  248;  Battle's  Be'rlt-  &  119,  S  14;  Oeorgia,  Cobb, 
Kew  Dig.  1861,  toI.  1,  p.  298;  1873,  S  2682;  Suta.  Geo.  1854,  p.  41,  No.  80; 
Mitiimppi,  Her.  Code,  1867,  p.  468;  Code,  1871,  S  1968;  Toot,  Oldham  and 
White,  Dig.  18G9.  p.  100 ;  Paichal,  Dig- 1666,  p.  660 ;  loaa.  Code,  1867,  %%  1419, 
1420;  Code,  1878,  p.  428,  S  2469;  Bevliion,  1860,  S5  2446,' 2446;  Ftmida. 
'  Tbompaoo,  Dig.  p.  190 ;  Boah,  Dig.  1872,  p.  286 ;  lUmou,  2  Comp.  Stat  1868, 
S  1200 ;  Bev.  BtaL  1874,  c.  89.  g  S  4-8 ;  f  onaoa,  Oen.  lAwa,  1862,  c.  80,  %%  27, 28 ; 
Gen.  Sue.  1868,  c  ^,  §S  26,  27. 

Aod  ao  in  Keatachi,  Minoun,  and  Indiana,  where  it  ia  alao  declared  that  the 
DMintaiidng,  educating,  and  giTing  money  to  a  child  or  grandchild,  without  • 
view  to  a  portion  or  aettlement,  ahall  not  be  conaidered  an  advancement ;  and 
■Itothat  the  adrancement  ahail  be  eatimated  according  to  the  value  of  the  prop- 
erty wbeo  given.  1  Ej-.  Bev.  Stat.  Stent,  ed.  1860,  426 ;  Oen.  SUt.  1873,  c.  31, 
tl6;  Ind.  Rev.  Stat.  2S0;  Sut.  1862,  pp.  298, 294 ;  Gen.  Sut.  Mo.  1866,  &  12B, 
(7;  1872,  c.  46. 

In  Taatttet,  beaidea  the  geneml  provlaion  reapecting  advanoementa,  It  it  pro- 
vided th4t  property  aettled  on  a  child,  under  a  power  of  trait,  ahall  lie  collated 
and  brought  into  contribution.    Tenn.  Code,  1868,  f  $  2481^2486. 

In  Mm^md,  an;  cbUd,  or  Issue  of  auch,  having  received  an/  real  estate  bj 
waj  of  advancement,  may  elect  to  come  into  partition  with  the  other  parceners, 
on  bringing  auch  advancement,  or  the  value  thereof,  into  hotchpot  with  the 
catate  deecended ;  but  not  otherwise,  if  there  he  another  child  or  children  unpro- 
vided for.    Code,  1860,  p.  831,  %  31. 

In  (Feit  Virgima,  advancements  of  either  real  or  personal  estate  ahall  be 
brought  into  hotchpot  with  the  rest  of  the  eaUIe.     Code,  1870,  c.  78,  %  13. 

In  Colorado,  advancement*  are  to  be  accounted  for  generally.   Rev.  Stat  1868, 


*IlLBOITI)IATX   CaiLDSEH.  (*4ST] 

An  illegitimate  child  ii  heir  to  hi*  mother  and  any  maternal  anceator ;  and  the 
lawful  iune  of  an  illegitimate  peraon  Tepreseots  such  person,  and  takes,  by  de- 
acent,  any  est«te  which  the  parent  would  have  taken ;  in  JUattaehattUi,  Gen. 
Stat.  1860,  c.  91,  S  2 ;  Indiana,  1  Rev.  Stat.  1852,  p.  249;  1862,  p.' 293;  Miuit. 
lippi,  Bev.  Code,  1867,  p.  468;  1871,  {  1966;  TexoM,  Oldham  and  White,  Dig. 
1859,  p.  101 ;  Paach.  Dig.  1866,  p.  661,  f  8426 ;  Vennont,  Gen.  Stat  1868,  c  66, 
g  4 ;  Alabama,  Code,  1867,  j  1894. 

If  an  lUegitimaCa  child  dies  intestate,  without  lawful  iaaue,  his  eetate  deacenda 
to  hi*  mother,  in  MauaduaOU,  Gen.  Stat.  c.  91,  (  8 ;  Vemiimt,  Gen.  Stat.  1863, 
C.  G6k  }  4.    In  order  that  the  mother  may  inherit,  the  child  muat  have  neither 
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twue  DOT  widow  or  nirrl*inE  hnabKod.  Appendix,  1870,  p.  9fil ;  Induuia,  1  Bev. 
SUt  1662,  249 ;  1882,  p.  298  i  Alaboaa,  Code,  1867,  S  1894. 

An  illegitiniate  child,  itbtwe  pnrenu  have  intennftrried,  «iid  irboM  bther  bu 
aoknowledged  him  u  tiii  child,  ii  conildered  le^ptlmate  In  Calmado,  Rst.  But. 
1888,  c.  S3,  S  7  ;  Wat  Virgvua,  Code,  1870,  c.  78.  5  B  ;  SiattaehuMOt,  Gen.  Stw. 
c.91,S4;  rm»m(,GeD.aut.l86S,  c.e6,{5;  Jf orjfanif, Code,  1860,  p.  388;  Vir- 
ginia, Code,  1849,  p.  5^ ;  1873,  c.  119,  {  6 ;  Kaitadcy,  1  Bar.  Stat.  Stant.  ed. 
18M),  421 ;  Gen.  gt&t.  1678,0.81,$ 6;  Miaiuippi,  Eev.  Code,  1867,  p.  4fi9;  1871, 
f  19&6,-  TexoM,  Oldham  uid  White,  Dig.  1849,  p,  101 ;  Puchal'*  Dig.  p.  bSl, 
i  8427  i  Oregon,  Stat.  1866,  p.  8B0;  1872,  p.  649]  Indiana,  1  Rst.  Slat.  185% 
p.  249;  B«T.  Stat.  1862,  p.  293;  Arktaxa,  Dig.  1866,  c.  66,  g  4;  OAu>,  Bar. 
But.  1800,  c.  36,  S  10 ;  Miaotiri,  1  Qen.  Slat  c.  129,  %  10 ;  1872,  c  46,  {  10 ; 
lUinoit,  2  Comp.  Stat.  1868,  p.  1200 ;  Gen.  Stal.  1874,  c.  89,  {  3. 

In  loaa,  illegitimate  children  may  inherit  from  Iheir  mother,  and  mothers 
from  children.  They  ahall  inherit  from  the  father  whenever  the  patemily  ii 
proved  during  the  lite  of  the  father,  or  they  hare  been  recognized  b^  him  ae 
bii  children ;  bnt  inch  recognition  muit  hare  been  general  and  notoiioiu,  or 
else  in  writing.  Under  auch  circnrnMancei,  if  recognition  <d  relationihip  ha* 
been  mnCnal,  the  father  ma;  inherit  from  hit  illegitimate  childtea ;  but  in  thai 
inheriting  from  an  illegitimate  child,  the  establiihed  rule  mnd  be  inverted,  m 
that  (he  motlier  and  her  heirs  take  preference  of  the  father  and  his  heirs,  tha 
&ttier  having  the  aame  right  of  inheriUmce  in  regard  to  an  illegitimHte  child  that 
the  mother  has  to  one  that  is  legitimate.     Code,  1878,  p.  424,  %%  2466-2408. 

la  Vfrmmt,  the  father  may  al«o  adopt  auch  child  hy  an  inttmment  under 
wal,  attested  hy  three  witnesses  and  ackoowledged.    Gea.  Stat.  1868,  c.  GO,  f  0. 

In  Sob  Sampihire,  it  is  declared  that  the  heirs  of  a  bastard,  in  the  ucendiag 
and  collateral  lines,  are  the  mother  and  her  heirs,  and  tliat  bastaids  and  their 
issue  are  the  heirs  of  the  mother. '  When  the  mother  of  a  bastard  has  deceased, 
her  real  estate  descends  in  eqoal  sliares  to  lier  legitimate  and  illegitimate  chil* 
dren  and  their  issue  Qen.  Stat  1867,  c.  184,  55  4, 6 ;  and  it  poreats  intennan?, 
and  recognize  as  their  own,  cliildreti  born  before  morriaga,  such  children  inherit 
equally  with  others,  and  are  legitimate.    Gen.  Stat  1807,  c.  161,  5  16. 

In  JIOmU,  illegitimate  children  hiberit  the  estate  of  their  motbw ;  and  if  Xbera 
be  no  snch  chUdren,  the  estate  descends  according  to  the  general  rule  of  descents. 
2  Comp.  Stat.  1858.  p.  1200;  Rev.  Stat.  1874,  c.  39.  5  2. 

Bastards  are  capable  of  inheriting  or  transmitting  inheritance  on  the  part  of 
their  mother,  in  like  manner  as  if  they  had  been  lawfully  begotten  of  such  motlier. 
In  RJiode  liiand.  Rev.  Stat,  1867.  c.  159,  5  7 ;  1872,  c.  176 ;  FainMi/lvania.  Furd.  Dig. 
1867,  p.  1129 ;  1672.  vol  1,  p.  610 ;  Vin,mia,  Code,  1849. p.  623;  1878,  c.  119 ;  Km- 
tacky,  1  Rev.  Stat,  Stant.  ed.  1860,  p.  421 ;  1878,  c.  SI,  5  6  ;  Florida,  Thomps.  Dig. 
p.  190;  Bush,  Dig.  1872.  p.  286;  Artantat,  Dig.  Stat.  1B66,  c.  66,  S  8;  lotm. 
Revision.  1800, 5  2441 ;  Miaonri,  1  Rev.  Stat.  c.  64,  J  S ;  1872,  c.  *6,  5  9 ;  Wat 
Virginia,  Codit.  1870,  c.  78;  KaMot,  Gen.  Btat.  1868,  c.  S3,  55  22..26. 

Ohio.  —  Bastards  shall  be  capable  of  inheritlDg  or  transmitting  inheritance 
fWim  and  to  the  mother,  and  from  and  to  those  from  whom  she  might  inherit, 
or  to  whom  she  might  transmit  inheritance,  in  like  manner  as  if  bom  in  lawful 
wedlock.     Sup.  Rev.  Stat.  1816,  p.  EOS. 

In  Nob  York,  in  cose  of  the  death,  without  descendants,  of  an  intestate  who 
shall  have  been  ille^iimate,  the  inheritance  descends  to  his  mother;  if  she  b« 
daad,  to  llie  relatives  on  the  part  of  the  mother,  as  if  the  intestate  liad  been  legitl 
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■wta.  But  ohUdnn  and  rel>tiTei  who  an  Ulegltiiiuito  CMUot  Inherit.  2  Kav. 
Stat  4lh  ed.  pp.  169, 160,  ifi  14,  ISj  Sthed.  1B5B,toL  8,p.  4S;  IStat-fttLuge, 
p.  701 

In  Man/land,  iUegitinwta  children  uid  the  ittne  of  inch  inherit  from  tbaii 
mother  or  from  oach  other,  or  from  the  descendant*  of  eacdi  other,  in  like  man- 
lier u  if  bom  in  mdiock.    Code,  leao,  p.  8fi4. 

In  Katutu,  llle^timate  childien  inherit  from  the  mother,atid  the  mother  from 
the  cbildren.  Thej  alio  inherit  fhim  the  fkthet  whenerer  they  bare  been  rec- 
ognized bj  him  ai  hii  children ;  but  inch  recognition  muit  haTC  been  general 
and  uotorioni,  or  elie  in  writing.  Under  inch  drcnmitancei,  If  the  recognition 
of  relatloiiibip  baa  been  mutual,  the  father  may  inherit  from  hli  illegitimate 
child;  but  the  mother  and  her  heintake  precedence  of  the  father  and  bii  hetrt. 
Gtn.  LawB,  1862,  c  80,  M  28-26. 

In  OUo,  baatardi  are  capable  of  inheriting  or  tranunitting  inheritance  oa  the 
part  of  their  mother,  in  IJke  manner  aa  if  they  had  been  bom  In  lawful  wedlock ; 
and  if  the  mother  be  dead,  the  eitale  deicendi  to  the  reladrei  on  the 
•part  of  the  mother,  a*  if  the  inteitale  had   been  legilimate.    Eer.  [ISS] 
Stat.  18U.  c.  S6,  §  16. 

In  tfonJi  Cartlitia  and  in  Orrgon,  it  ii  provided  that  Illegitimate  cbildnu  ihall 
inherit  fhim  their  mother ;  bnt  inch  child  or  deacendant  i>  not  allowed  to  claim, 
ai  representing  inch  mother,  any  part  of  the  estate  of  her  kindred,  either  lineal 
or  collateral.  Illegitimate  children  may  inherit  fh>m  each  other;  bat  when 
any  nch  child  dies  without  issue,  his  inheritance  Tests  in  the  mother.  N.  Car. 
Ber.  Code,  1864,  p.  246  ;  Battle's  Beris.  18T8,  c  86,  f$  10,  11;  Oreg.  Stat. 
186G.  p.  380 ;  Oen.  Law,  1872,  p.  640. 

In  TtMMtue,  the  estate  of  an  illegitimate  child  dying  intestate  without  iuue, 
husband  or  wife,  goes  to  his  mother ;  and  if  there  be  no  mother,  then  to  hi* 
Inothers  and  sisters  by  his  mother,  or  their  descendants.     Code,  1868,  5  2428. 

In  Georgia,  illegitimate  children  may  inherit  from  their  mother  and  from 
Bach  other;  and  if  the  mother  have  le^timate  and  ille^timate  children,  they 
shall  inherit  alike  the  estate  of  the  mother.  If  an  illegitimale  person  dies  intea- 
tate,  leading  no  widow  or  descendants,  hut  tearing  brothers  or  sisters  ol  like 
illefilimate  birth,  and  bom  of  the  same  mother,  or  descendants  of  such,  they  are 
entitled  to  inherit  of  such  inteetate  as  if  they  wera  all  legitimate.  If  such  intes- 
tate learea  no  widow  or  detcendante,  and  no  brother  or  sister  of  illegitimate 
birth,  or  descendants  of  guch,  but  shall  leare  brother*  and  sister*  bom  of  the 
mother  of  such  Intestate  in  lawful  wedlock,  or  descendant*  of  (och,  then  such 
last-mentioned  brother*  and  sisters  and  their  descendant*  inherit  the  estate  of 
•nch  intestate,  under  the  tame  rule*  and  regulations  •*  if  they  were  In  law  the 
Mst  of  kin  of  tnch  intestate.  Furthermore,  the  widow  and  children  of  an  ille- 
gitimate person  inherit  in  the  same  manner  as  if  such  intestate  were  legitimate ; 
and  if  there  be  no  such  widow  or  children,  then  the  property  descends  to  such 
persons  of  the  maternal  blood  as  would  be  entitled  to  the  same  had  such  illegiti- 
mate person  been  legitimate.  Stat.  1866,  p.  22T,  No.  174;  I,bws,  1860,  p.  86, 
Ma.  88 ;  1  Cobb,  New  Dig.  p.  29S ;  Code,  18T8,  gj  ISOO,  1801.     ' 

In  Maine,  an  illegitimate  child  is  an  heir  of  his  mother,  and  of  a  person,  who. 
In  a  writing  signed  in  the  presence  of  and  attested  by  a  competent  witness,  ao- 
knowledge*  himself  to  be  his  father,  and  inherits  aa  if  bom  in  lawful  wedlock. 
Bat  be  doe*  not  inherit,  as  representing  his  father  or  mother,  any  part  of  the 
«*tate  of  their  kindred,  either  lineal  or  collateral,  unless,  before  his  death,  hi* 
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pareiti  intertntrr)'  and  hare  other  children,  or  hU  father  acknowledge*  him  a* 
•tbreiaid,  or  adopts  him  Into  h{>  family  ;  and  then  he  ii  deemed  legitimate,  and 
at  tach  inherit!  from  ollieri,  and  they  from  him.  If  an  illegilimate  child  diei 
bleitale  vitiiout  lawful  iuae,  hia  estate  descends  to  his  mother;  sii4  it  she  has 
deceased,  to  her  heira-at-taw,  unless  such  child  leaves  a  hosband  or  widow,  who 
then  inherit*  ao  equal  sliare  with  the  motlier  or  with  her  children.  Bar.  Stat 
IS£7,  e.  76,  $j  8,  4. 

The  statute  now  provide*  thai  ilteBilimale  children  are  legitimatized  by  the 
■nbtequent  intermarriage  of  the  parents.    AcU,  1864  ;  18T1,  c.  76,  ${  S,  i. 

In  Ntbratla,  the  Uw  is  now  the  same  as  in  Maine,  except  that  no  provision 
i*  made  for  hiuband  or  widow  of  B,n  illegitimate  child,  except  that »  subsequent 
marriage  of  the  parent*  does  not  legitimatize  children.  U  a  marriage  be  an- 
nulled by  a  previous  marriage,  and  tliu  second  marriage  was  in  good  faith,  chil- 
dren begotten  before  judgment  succeed  a*  legitimate  oflspriiig.  Bev.  Stat 
1B6B,  pp.  62,  188 ;   Gen.  Stat.  1873.  c.  17. 

So  in  DacottA,  where  the  mother  and  her  kindred  succeed  to  the  child'*  prop- 
erty; and  if  the  mother  leave  no  husband  or  lawful  children,  her  illegiUmate 
children  may  succeed.    Civil  Code,  1866. 

There  are  statatet  quite  similar  to  this  In  California,  Wood,  Dig.  1868,  p.  424  i 
Code,  1872,  SS  13B7,  1888;  Wiioimti*,  Rev.  Sut.  c.  92,  }§  2-4;  Midiigati, 
2  Comp.  Laws,  1857,  p.  860,  c.  91,  %%  2-4 ;  1871,  c.  168,  §§  2-4 ;  Mintmota,  Comp. 
Sut.  1868,  p.  412 ;  Stat,  at  Large,  187S,  vol.  1,  c.  38,  %%  2,  S. 

In  Nevada,  the  roles  as  to  illegitimate  children  are  the  same  as  in  Caiijbniia. 
Comp.  h.  I87B,  vol.  1,  §S  796,  796. 

In  ColoradB,  the  property  of  a  bastard  descends  to  wife  and  children :  if  no 
children,  then  all  goes  to  wife ;  if  no  wife  or  children,  then  to  the  motho'  and 
her  heh«.    Bev.  Stat.  1868,  c.  23,  §  10. 

POSTHDIIOlfB   CbILDBSH. 

Posthnmoo*  children  are  contidered  as  living  at  the  death  of  the  parent.  In 
SianaiAuie(l$,  Geo.  Stat.  c.  81,  S  12 ;  Near  York,  2  Rev.  Stat.  160,  S  18 ;  6th  ed. 
vol.  S,  p.  48 ;  1  sut.  at  Large,  p.  706 ;  New  Jertei/,  Nii.  Dig.  186S,  p.  196 ;  1868, 
p.  287 ;  Delavare,  Rev.  Code,  1862,  c.  8J>,  9  2 ;  Daceiah,  Civ.  Code,  1863 ;  Mary- 
land, 1  Dors.  Law*,  p.  747  ;  Code,  1880,  p.  9&-1;  Penniytuania,  Purd.  Dig.  1857, 
p.  464  ;  1872,  voL  1,  p.  809  ;  A'nKuoty,  Rev.  Stat.  1862,  p.  280;  1878,  c.  81,  9  7  ; 
(Mio.  Rev.  Sut.  1860,  c.  86,  5  19  ;  ViVnio,  Code,lR49,p.628;  1B78,  c.  119,  j  8; 
North  Com/ina,  Rev.  Code,  1864,  p.  240  ;  Battle's  Revisal,  1878,  c.  86,  f  7 
Tmaate.  Code,  1868,  p.  478,  %  2424 ;  Indiana,  1  Bev.  Sut.  c.  62.  p.  248 ;  Ber. 
Sut  1862,  vol.  1.  p.  293 ;  ICucsnii'n,  Rev.  SUt.  1868,  c.  92,  §  12  ;  laiamt, 
2  Comp.  Stat.  1868,  p.  1200 ;  Rev.  Stat.  1874,  o.  80,  5  9 ;  Minnticta,  Comp.  SUt 
1858,  p.  4IR ;  Stat,  at  Large,  1873,  vol.  1,  c.  8S  ;  Nel,fiuka,  Bev.  Sut.  1867.  p.  64 ; 
Gen.  sut.  1873,  c.  17 ;  Vermml,  Gen.  Sut.  1863,  c.  49,  §  26 ;  Oregon,  Gen.  Laws, 
1872.  p.  649,9  ^4;  ZVcivkAi.  Comp.  L.  1678,  vol.  1,  9  804;  ifi'cAi'jan,  Comp.  L. 

1871,  vol.  2,  c  168,  9  18;  Wai  Virginia,  Code,  1870,  c.  78,  9  8  ;  A'anioj,  Gen. 
Sut.  1868.  c.  SS,  §  80 ;  Colorado,  Rev.  SUL  1868,  c  28,  9  2 ;    California.  Code, 

1872,  9  1403. 

Tbla  provision  is  limited  to  the  childrm  of  the  intesUta,  In  Alabama,  Code, 
1867,  §  1803;  Arkansat,  Dig.  Slat.  1858.  c  56,  9  2;  Tcdu,  Oldham  &  White, 
Dig.  1863.  p.  99;  Paschal's  Dig.  1866,  p.  660,  §  S423;  J/woun',  1  Gen.  Stat. 
1866,  c  129,  9  2 ;  Stat  1872,  c.  45,  §  2 ;  Florida,  Bush,  Dig.  187%  p.  284. 


.dbyCoOgIc 


CB.  I.]  TTTLB^  DESCENT.  45 

The  inne  of  mnrUgM  deemed  nnll  in  law,  or  diuolved  hj  &  court,  ue  tt»re> 
tbeleM  declared  Intimate  In  Vnyinia,  Code,  18*9.  p.  628;  1ST%  c  US, 
f  7 1  Jrioiiiaf,  Dig.  •  Sut  1858,  c,  60,  g  G ;  California,  Wood,  Dig.  1868,  [MSQ] 
p.  434;  Code,  1872,  S  1887;  OAia,  Rbt.  Sut.  1854,  c.  86,  §  16;  1860, 
c.S6,gi6;  MutBuri,  1  Qen.  St>t.  1866,  c.129,  1 11 ;  1872,  Tot.l.c;  45;  Ntaado, 
Comp.  L.  1878,  *o].  1,  J  785 ;  Tcnu,  Puchal'i  Dig.  1866,  p.  661,  j  8427. 

AUBITAOB. 

Alienage  of  an  anceetor  li  no  bar  to  a  partr't  deriving  title  hy  detcent  tiirough 
liiin  from  the  fntertate,  in  Virgittt'a,  Code,  1849,  p.  523,  {4;  187S,  c.  119;  in  ir«i»- 
tndtf,  1  Rer.  Sut.  Slant  ed.  1800,  421 ;  Gen.  Stat  187S,  c.  31,  f  4 ;  Florida, 
Thompe.  Dig.  p.  190 ;  Bnah,  Dig.  1872,  p.  284 ;  Arktaiva,  Dig.  Stat.  1853,  c.  66, 
(0;  7V»u,  Oldham  &  White,  Dig.  1869.  p.  100;  Fa«:ha1'(  Dig.  1866,  p.  561 ; 
Misimrii  1  Gen.  Stat  1866,  c.  129,  S  8 ;  1872,  voL  1,  c.  45,  f  8;  MoMtackutttM, 
Gen.  But  e.  91,  S  ^ :   f^«^  Tirginia,  Code,  1870.  c.  78,  j  4. 

In  Tetatmtt,  if  the  penon  entitled  to  the  mberitance  is  an  alien,  and  reeldent 
of  the  United  States  at  the  time  of  the  inteBlale'i  death,  and  has  declared,  orahalt, 
aithin  one^ear  of  mch  time,  dedare.his  intention  of  becoming  a  clUzeu,  he  may 
■acceed  to  the  estate.  Where  there  are  kindred  of  eqtui  degree,  citiieni  of  the 
United  States  are  to  be  preferred  to  the  exclusion  of  those  who  are  not  Code, 
IBG8.  tS  2427,  2428. 

In  Abtbana,  when  the  heir  Is  alien,  the  next  heir  who  ii  a  citizen  taheriti. 
Code,  1867,  S  1896. 

Id  North  Carolina,  the  same  rule  applies  u  in  Alakma,  gimi  abon. 
Battle's  BariMiI,  1873,  c.  36,  |  9. 
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1.  What  U  Mcheat,  uid  how  hx  It  preTaHs. 

2.  Forfeitnre  (or  crime  does  not  apply  in  thii  conntry. 
8.  How  eicheiiB  ire  eatabliBhed  and  enforced. 

i.  When  eicheated  landi  vest  in  the  State. 

5.  Of  coDTejing  etcheated  lands  by  a  State. 

6.  When  a  Stale  ii  eatopped  to  claim  land  as  aa  eacbeat. 

7.  How  far  eacheatt  affect  equitable  estalea. 

8.  BemaJnden  may  eicheat. 

Q.  State  takea  only  eatate  of  the  deceased  by  etcheat. 

1.  Ahoito  the  sources  of  title  to  lands  mentioned  by  the 
English  writers  are  Eecheat,'  Forfeiture,  Occupation,  and 
Prescription,  which,  for  reasons  which  will  be  obvious,  need 
only  be  referred  to  in  general  terms  in  a  treatise  upon  Amer- 
ican law.  Escheat,  in  a  feudal  sense,  prevailed  in  Maryland, 
and  perhaps  a  few  other  of  the  Colonies,  in  their  early  his- 
tory, but  never  since  the  Revolution.  From  being  an  inci- 
dent of  tenure  under  the  feudal  law,  whereby,  upon  failure 

1  "  Etdiatla  cometh  o(  the  Prench  sscftonr  caden,  txcidtn,  and  stgnlfleth  in  ■ 
legal  senae  any  lands  or  other  proflta  that  tUl  to  a  lord  within  hi*  mancH'  by  way 
of  fbrfeitnie  or  tbe  death  of  hia  tenant  dying  without  lieir."    Cowel,  Interpret 
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of  heiis  on  the  part  of  a  tesaDt,  so  that  tlie  doties  belonging 
to  the  estate  were  not  performed,  it  fell  back  into  the  hands 
•  of  the  lord,  it  has  come  to  be  a  falling  of  the  estate  into  the 
geoeral  property  of  the  State,  either  because  the  tenant  is  an 
alien,  or  because  he  has  died  intestate,  without  lawful  heirs 
to  take  his  estate  by  succession.'  * 

•  2.  It  was  shown  in  a  former  volume  of  this  work,  ['444] 
that,  by  the  legislation  of  most  of  the  States,  alient^e 

has  ceased  to  be  a  disability  for  holding  land«,^  so  that  the 
dying  intestate  without  heirs  is  now  practically  the  only 
ground  of  escheat  which  is  worth  considering  ;  for  relations 
sneceed,  however  distant,  provided  only  they  give  evidence 
of  their  propioquity.'  In  this  case,  as  above  stated,  the 
property  comes  to  the  State.  The  English  doctrine  of  for- 
feiture of  lands  to  the  State  for  crime,  or  corruption  of  blood, 
is  generally,  if  not  universally,  done  away  with  in  this 
country,*  and  will  therefore  be  no  further  noticed  in  this 
work. 

8.  Considered  in  this  light,  escheat  of  lands  may  be  re- 
garded as  merely  falling  back  into  the  common  ownership  of 
the  State,  from  which  they  were,  theoretically,  originally  de- 
rived, because  the  tenant  did  not  see  fit  to  dispose  of  them  in 
his  lifetime,  and  left  no  one  who,  in  the  eye  of  the  law,  has 
any  claim  to  inherit  them.  But  even  in  such  a  case,  in  most 
of  the  States,  as  well  as  at  common  law,  there  must  be  a  pro- 
cess like  a  recovery  of  the  lands  by  suit  gone  through  with 
before  the  land  can  properly  be  considered  as  belonging  to 
the  State.  This  process  is  called  in  general  terms  an  "  in- 
quest of  ofBce,"  sometimes  "  office  found,"  being  a  course  of 
legal  proceedings  carried  on  in  the  name  of  the  State,  nndei 
a  claim  that  the  land  has  escheated  for  want  of  heirs.    The 

'  Nora.— Hr.  Dine  lay*  eacheat,  upon  feudal  principle*,  never  axiited  in 
the  Colonlea.  He  Menu  to  have  been  in  ao  error,  at  lea*t  in  reaped  ta  Maiy- 
kuuL    See  S  Dane,  Ate.  140. 

1  Ante,  Tot.  1,  pp.  •24,  "ST;  HattlBWa  v.  Ward,  lOOiU  &  J.  448;  Sewall  >. 
te^  Q  Han.  S68 ;  S  Cmiie,  Dig.  807. 

»  Ante,  ToL  1,  pp.  •49,  •Ca  »  Kaiine*,  Tracts  110. 

*  aOreenL  Craita,  Dig.  S98,  noM ;  4  Kent^  Coin.429,428;  U.  S.  Con*k  art 
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form  of  tbis  varies  in  different  States,  being  regulated  by 
statute.^ 

4.  In  some  States  it  would  seem,  tliat  if,  upon  the  death  of* 
the  tenant  without  heirs,  the  lands  are  left  vacant,  they  are 

considered  as  vesting  at  once  in  the  State.'  In  others, 
[•445]  such  is  *  deemed  to  be  the  case  if  there  shall  have 

been  a  judgment  in  favor  of  the  State,  though  no  wiit 
of  possession  shall  have  been  executed."  But  if  the  lands  are 
in  possession  of  a  tenant,  the  proceedings  must  be  carried  on 
upon  the  same  principle  as  between  other  demandants  and 
tenants,  and  possession  taken  by  service  of  a  legal  precept ; 
and  if  the  State  &iil  to  show  that  the  owner  died  without 
heirs,  it  will  fail  to  establish  a  claim,  although  the  tenant  does 
not  claim  under  the  deceased  owner,  or  set  up  any  title  be* 
yond  possession.*  The  same  rule  prevailed  in  Maryland 
before  the  Kevolution,  in  case  of  the  lord  proprietary  who 
had  the  benefit  of  escheats.  He  could  only  reinvest  himself 
with  an  estate  so  as  to  convey  it  by  first  making  entry  upon 
the  land.'  And  in  the  People  v.  Folsom,  cited  above,  the 
principle  is  laid  down  as  one  of  universal  application,  that 
neither  by  the  civil  nor  common  law  could  the  king  take 
upon  himself  the  possession  of  an  estate  as  having  escheated 
nntU  the  fact  is  judicially  ascertained  by  a  proceeding  in  the 
nature  of  an  inquest  of  o£Gce.°  And  in  such  a  proceeding  it 
has  been  held  that  the  State  must  negative  the  pi-esumption 
that  the  party  dying  left  heirs  in  order  to  prevail.' 

6.  Still,  by  the  general  power  which  the  State  has  aa 
sovereign,  it  is  no  objection  to  its  making  a  legislative  grant 
of  escheated  land  for  want  of  heirs  that  this  is  done  before 
proceedings  actually  had  in  office  found." 

I  Bee  Skdler*!  cue,  i  Rep.  56 ;  Page's  cue,  6  Bep.  62 ;  The  People  v.  Cutting, 
S  Johns.  1 ;  CoDnnaoweklth  t>.  Hite,  0  LeiKb,  688;  The  People  v.  Foliom,  6  Cal. 
878;  Puckett  v.  The  Bute,  1  Sneed,  S56;  i  Kent,  Com.  424,  426,  note. 

1  Deo  v.  O'Hanlon,  1 N.  J.  662 ;  O'Hanlon  s.  Den,  1  Spencer,  81 ;  4  Kent,  Cora. 
424;  Montgomery  o.  DorioQ,  1  S.  B.  4T6;  White  a.  White,  2  Uet.  (Ky.)  186; 
Crane  tr.  Reeiler,  21  Mich.  80. 

>  Commonwealth  n.  Hite,  6  Ldsh,  688. 

*  Commonirealth  c.  Hite,  S  Leigh,  688 ;  People  e.  Cutting,  8  Juhni.  1 ;  Catbam 
V.  State,  2  Head,  658. 

*  Eellr  IT.  Greenfleld,  2  Harr.  t  M'H.  121. 

*  Tlie  People  v.  Foltom,  5  Cal.  878  i  Pnckett  r.  The  State,  1  Sneed,  SS5. 

T  Hsinmoiid  v.  Inloee,  4  Ud.  188.  *  Cdgan  v.  McKeon,  4  N.  J.  666 
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6.  But  a  State  maj  be  estopped  by  its  own  grant  and  war- 
Tanty,  like  an  individual,  even  from  claiming  land  as  haTing 
escheated  where  the  claim  is  made  on  the  ground  of  alieot^e. 
Thus,  where  the  commonwealth  granted  lands  to  an  alien 
who  died  leaving  heirs,  citizens  and  residents  of  France,  to 
an  inqnest  of  office  for  recovering  the  landB,  it  was  held,  that 
the  deed  and  warranty  of  the  commonwealth  was  a 
bar,  and  that  it  could  •  not  take  advantage  of  the  [*446] 
alienage  of  the  heirs.'  This  right  of  escheat,  where 
an  owner  died  without  heirs,  was  claimed  by  the  Colonies  of 
Massachusetts  and  Plymouth  as  incident  to  the  sovereignly 
which  they  exercised  over  the  lands  within  their  patents.* 

7.  While  escheat  was  regaided  as  an  incident  of  feudal 
tenure,  it  did  not  extend  to  the  equitable  estates  of  cettuu 
que  trvti.  And,  by  analogy,  it  is  generally  understood  that 
if  a  cestui  qut  tnut  dies  intestate,  without  heirs,  the  trust 
fails,  and  the  trustee  holds  an  absolute  estate  in  the  property, 
free  from  the  claim  of  any  one.'  But  it  is  setUed  by  the 
courts  of  Maryland,  and  intimated  by  Ju^e  Kent,  in  respect 
to  New  York,  that  such  would  not  be  the  case  under  the 
etatnte  of  these  States,  and  that,  if  a  cestui  que  trust  should 
die  without  heirs,  bis  equitable  estate  would  escheat  to  the 
Stated 

8.  A  vested  remainder  in  fee,  dependent  on  an  estate  for 
life,  may  escheat  before  the  death  of  the  tenant  for  life.* 

9.  The  principle  seems  to  be  a  universal  one,  that,  if  land 
escheats  to  the  State,  the  latter  takes  the  title  which  the  party 
dying  had,  and  none  other.  It  takes  it,  moreover,  in  the 
pl^ht,  and  acquires  it  to  the  extent,  to  which  the  proprietor 
held  it ; '  and  an  "  escheat  grant,"  as  it  is  called,  passes  the 
estate  just  as  the  original  grantee  held  it,  with  all  privileges 
and  appurtenances,  and  subject  to  all  liens  and  incumbrances.' 

1  Common w«Klth  v.  Aadi4,  S  [Ick.  224.  ■  8  Dane,  Ahr.  140. 

»  Bill,  Tru«.  270;  MaUhew.  e.  Ward,  lOQiUft  J.'448;  4  Kent,  Com. 426 ; 

ott,  p.  'ise. 

<  Hatthent  e.  Ward,  10  QIU  &  J.  44S ;  4  Kent,  Com.  426 ;  HiU,  Tnut  270, 
Whart.  DOte;  Wood  v.  Matber,  88  Barti.  47B. 

*  Tbt  People  r.  ConkUn,  2  HiU,  67.  •  4  Kent,  Com.  4S7. 

*  CtMj  V.  Inloea,  1  Gill,  480. 
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[•447]  •SECTION  a 

OOOUPAHOY. 

1.  Ot  eminent  donuin. 

2.  In  whmt  cmm  «tUte  by  occnpancr  azitted. 

1.  As  tlie  object  of  this  chapter  is  to  treat  of  the  mode  in 
whioh  title  to  real  property  maj  be  acquired  by  indiTiduals, 
and  of  Boch  Utiea  as  one  may  part  with  to  another,  rather 
than  of  the  relations  of  the  State  to  individaalB  in  respect  to 
the  power  which  the  former  may  exercise  over  the  property 
and  possession  of  the  latter,  it  is  not  proposed  to  consider 
the  right  of  eminent  domain  as  a  means  of  appropriating  the 
lands  of  the  citizen  for  poblic  uses,  such  as  highways  and  the 
like.  Nor  is  it  proposed  to  add  to  what  has  already  been 
eaid  of  acquiring  an  involuntary  easement  by  one  citizen  in 
the  lands  of  another,  under  what  are  called  the  Mill  Acts, 
or  statutes  aathorizing  a  mill-owner,  under  certain  circum- 
stances, to  occupy  the  land  of  another  for  the  purposes  of 
raising  a  pond  of  water  to  work  a  water-mill. 

2.  Passing  over  these,  the  mode  of  acquiring  title  which 
was  once  common,  and  which  was  nearest  to  the  idea  of 
deriving  the  right  under  which  title  was  claimed  from  an 
original  state  of  nature,  was  that  by  Occupancy.  This  word 
is  here  used  in  a  technical  sense,  and  does  not  extend  to  titles 
gained  by  possession  or  prescription.  It  was  applied  only  to 
coses  where  one  was  tenant  per  autre  vie,  and  the  cestui  que 
vie  outlived  him.  The  estate  here  was  a  freehold,  and  there- 
fore did  not  go,  like  a  term  of  years,  to  his  personal  repre- 
sentatives. But  not  being  one  of  inheritance,  it  did  not  go 
to  his  heirs;  nor  had  the  grantor  or  lessor  any  right  to  enter 
until  the  cettui  que  vie  died.  And  the  consecfuence  was,  that 
no  one  had  any  legal  right  to  the  remnant  of  the  estate  ;  and 
whoever  first  occupied  it  acquired  such  a  title  by  possesfflOQ 
that  no  one  might  displace  or  diapossess  him.  This  was  called 
a  title  by  occupancy.  It  took  two  forms,  one  called  a  gen- 
eral, the  other  a  special  occupancy,  according  to  the  circum- 
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stADoes  nnder  which  the  tenant  entered  and  tool 
poeaeBBloa.  But  the  leeming  on  this  'subject  has  [*448] 
nnw  become  obsolete  through  legislation,  both  in 
England  and  is  thin  country,  whereby  such  an  interest  as  the 
tenant  per  autre  vU  leaves  by  dying  before  him,  by  whose  life 
hia  estate  is  measnied,  descends  or  ia  distributed  as  real  es- 
tate, or  as  a  chattel  interest,  like  bis  oUier  property.' 


PBESCBIPTION  AKD   LHQTATIOK. 

1.  Dtatinctlan  between  pre«cTtptioD  and  limitation. 

2.  How  limitation  operate*  on  a  title  to  an  eatate. 
S.    Changei  In  the  period  of  preaaiptian. 

4.    Pieacriptlon  iHcanmea  a  grmiit. 

&    Efict  OD  title  of  eatabliibing  a  pieaoripdoB. 

1.  Anotheb  mode,  source,  or  evidence  of  title,  familiarly 
known  to  the  law,  is  Prttcription.  Technically  and  prop- 
erly, the  term  applies  only  to  incorporeal  hereditaments, 
and  does  not  extend  to  land  or  corporeal  property,'  although 
Mr.  Cmifle  has  devoted  an  entire  chapter  to  titles  to  land 
acquired  by  possession,  under  the  head  of  Prasoription.  This 
he  was  led  to  do  from  the  analogy  between  the  rules  as  to 
limitation  of  time  during  which  the  enjoyment  of  either  fur- 
nishes concloaive  evidence  of  title,  independent  of  any  formal 
evidence  of  an  original  deed  or  grant  The  difference,  how- 
ever, between  them  consists  in  this,  that  the  common  law  fixes 
what  length  of  enjoyment  of  an  incorporeal  hereditament, 
like  a  way,  a  watercourse,  and  the  like,  shall  be  deemed  suf- 
ficient evidence  of  an  ownership  of  the  right ;  while,  as  to  the 
laod,  tbe  period  is  fixed  by  statute,  and  is  called  a  Limitation, 
beyond  which  no  man  may  set  up  a  title  adverse  to  the  pre- 
sumed title  of  him  who  has  been  permitted  for  that  length  of 
time  to  enjoy  uninterrupted  possession  of  the  same.     Tbe 

1  8ee<Mte,Tol.  I,pp.*98,*Mi  2Bl.Com.X68. 

1  Crabb,  BmI  Prop.  1080;  FeirU  *.  Brows,  8  Baib.  106 
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theory  of  preecription  vae,  that  the  right  claimed  mttet  have 
heen  enjojed  beyond  the  period  of  the  memory  of  man,  which, 
for  a  long  time  in  England,  went  hack  to  the  time  of  Richard  I. 
But,  to  ohviate  the  necessity  of  such  an  impossible  proof, 

it  became  customary  to  rely  upon  the  pretumption  fff 
1_*449]  a  deed  having  been  given,  and  of  its  having  *  been  lost, 

after  showing  an  enjoyment  for  a  sufficient  length  of 
time.'  The  matter  ie  regulated  in  England  now  hy  statute 
8  and  4  William  IV.  c.  71.  And,  in  the  United  States,  giants 
of  incorporeal  hereditaments  are  presumed,  upon  proof  of  an 
adverse  enjoyment  which  has  heen  exclusive  and  uninter- 
rupted for  twenty  years,  or  the  period  of  time  fised  hy  the 
respective  statutes  of  the  several  States  as  the  limitation  in 
respect  to  lands  themselves.'  And  in  order  to  he  adverse,  the 
possession  must  be  under  a  claim  of  title.' 

2.  The  statute  of  limitation,  in  respect  to  lauds,  operates 
as  an  extinguishment  of  the  remedy  of  the  one,  though  not  as 
a  gift  of  the  estate  to  ^e  other.*  Whereas  the  enjoyment  of 
an  incorporeal  hereditament  in  the  manner  above  mentioned, 
for  the  requisite  period  of  time,  raises  s  conclusive  presump- 
tion of  a  grant  or  a  right,  as  the  case  may  be,  which  is  to  be 
applied  as  a  presumptio  juris  et  de  jure,  wherever  a  right  may 
be  acquired,  in  any  manner  known  to  the  law.^  But,in  order 
that  the  enjoyment  of  an  incorporeal  hereditament  should  be 
the  ground  of  any  thing  more  than  a  presumption  of  fact,  as 
distinguished  from  a  presumption /urw  et  dejure,  it  must  ap- 
pear that  all  the  requisites  of  a  preieription  apply  to  the  par- 
ticolar  case  in  question  ;  namely,  it  must  have  been  continued 
a  sufficient  length  of  time,  adverse,  under  a  claim  of  right, 
exclusive,  continuous,    and    uninterrupted,  and  with    the 

>  2  Oreenl.  Er.  JS  638,  689 ;  Bait.  Se«l  Prop.  %  1039;  Cooliage  r.  LMmed, 
8  Rck.  608. 

■  2  Gi«eDl.  Er.  }  639 ;  B  Sent,  Com,  442 ;  Arnold  t>.  Foot,  12  Wend.  880 
Ford  B.  WUclock,  27  Vt.  286 ;  Hart  r.  Vom,  19  WMd.  805. 

•  Adum  0.  Qnlce,  80  Miw.  897 ;  Eorrer  v.  TjXtt,  2  WiU.  U.  8.  849 ;  Kin 
duJoe  D.  Truxwelli,  11  Gntt  006 ;  WalUce  s.  Fletcher,  10  Foit.  440 ;  Hale  ■ 
UcLeod,  2  Met  (Ky.)  OS;  Parker  r.  Foole,  19  Wend.  809,  816;  WMhbnn^ 
EtMrneoti,  114, 8d  ed. 

•  Darenport  t>.  T^rrel,  1  W.  Bl.  976. 

•  3  OtmuL  Et.  {  689;  TfUr  v.  Wilkiiuon,  4  HMon,  401 
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knowledge  uid  acquiescence  of  the  owner  of  the  estate,  id  or 
over  which,  it  is  claimed,  and  while  such  owner  was  able,  in 
law,  to  resist  such  enjoyment  if  not  well  founded.^ 

8.  This  subject  is  examined  and  discussed  by  Wilde,  J.,  in 
Coolidge  V.  Learned.^  The  limit  of  prescription  was  origi- 
nally fixed  to  conform  to  the  limitation  of  a  writ  of  right. 
This  period  was  fixed  at  sixty  years  by  the  act  of  82  Henry 
Vm.  A  corresponding  change,  however,  in  the  period  of 
prescription,  was  not  adopted  by  the  English  courts.  But 
the  necessity  of  some  limitation  was  supplied,  by  allowing  a 
jniy  to  presume  a  grant  after  a  long  period  of  enjoyment  of 
an  incorporeal  right  affecting  the  lands  of  another ;  and  twenty 
years  was  the  time  fixed,  in  analogy  with  the  rule  of  law  as 
to  the  limitation  of  a  possessory  action  to  recoTer  the  land 
itself.*  The  term  of  time  requisite  to  raise  a  right  by 
|H«scription,  therefore,  becomes  *  unimportant  in  the  [*450] 
practical  working  of  the  modem  rule  of  presumption 
as  to  a  grant.  But  still  there  is  in  respect  to  incorporeal  her- 
editaments a  title  by  prescription.  In  Massachusetts,  when 
Coolidge  V.  Learned  was  decided,  sixty  years  seems  to  have 
been  assumed  as  the  period  of  such  prescription.  But  since 
that  time,  it  lias  been  reduced  to  twenty  years,  in  analogy 
with  the  limitation  of  all  real  actious^*  It  had,  in  the  mean 
time,  been  reduced  from  sixty  to  forty  years,  by  applying  the 
same  analogy,  in  the  cases  of  Melvin  v.  Whiting,^  and  Kent 
V.  Waite.'  In  Vermont,  the  period  of  prescription  for  an  in- 
corporeal hereditament  is  fifteen  years,  in  analogy  to  the 
statute  of  limitation.^  In  Alabama,  the  time  of  prescription 
is  twenty  years.*     In  Pennsylvania,  it  is  twen^-one  years.* 

4.  So  far  as  the  several  States  have  regulated  the  period  of 
prescription  by  statute,  the  reader  is  referred  to  an  abstract 

>  Wuhbnm.  fiaaementa,  111,  ISO,  181,  Sd  «d. 

'  CooUdg«  B.  Leuued,  8  mck.  608. 

1  Stoddud  p.  PoweU,  1  Slen.  (Aliu)  28T  ;  Sinii  r.  Meachun,  2  BaU.  101 ;  Boli- 
var Mg.  Co.  B.  Nepoiuet  Mg.  Co.,  IS  Pick.  S17 ;  File  o.  Foe,  4  Md.  Ch.  DecSSe; 
WatkiDt  B.  Feck,  IS  N.  H.  800. 

■  Dans  ».  Valentiiie,  5  Met.  14 ;  Lnther  r.  Winniaimniet  Co.,  9  Coah.  ITl. 

*  MeWin  v.  WliitiDB,  10  Fick.  296.  •  Kent  t>.  Walte,  10  Pick.  136, 142. 

*  Shiim«S7  0.  Simona,  1  Vt.  6S ;  Arbackle  t>.  Ward,  39  Vt.  48. 

*  Sldu  B.  Burden,  24  At&.  180.  *  Okeaoa  a.  Patteraon,  29  Peon.  8U  23. 
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of  these  at  the  close  of  the  present  chapter.*  tt  is,  therefore, 
only  necessary  to  add,  that  the  theory  upon  which  b  title  by 
prescription  Tests  ia  that  it  presupposes  a  grant,  without  re- 
qairiug  any  further  evidence  of  its  having  been  made  than 
the  requinte  term  of  enjoyment,  and  where  the  extent  of  the 
use  is  the  evidence  of  the  extent  of  the  grant.*  The  doctrine 
of  presuming  grants  was  originally  adopted  for  the  purpose  of 
quieting  titles,  and  giving  effect  to  long-continued  posses- 
eioDB.  Until  a  comparatively  recent  period,  no  deed  could 
be  pleaded  without  a  profert ;  but  when  grants  came  to  be 
presumed  from  long-continued  posaesaion  and  enjoyment,  it 
waa  held  that  profert  might  be  dispensed  with,  on  su^es- 
tioQ  that  the  deed  was  lost  by  time  and  accident.' 

6.  When  established  by  the  requisite  proof,  prescription 
seems  to  form  a  good  and  valid  title  in  itself,  and  does  not 
simply  ruse  a  presumption  in  favor  of  the  party  in  enjoyment 
of  the  incorporeal  right  thereby  claimed.*    For  the  nature  of 

easements,  and  the  mode  of  acquiring  and  losing  them, 
[•451]  the  •  reader  is  referred  to  what  is  said  in  the  previous 

volume  '  upon  that  subject,  as  it  seemed  unnecessary 
to  pursue  the  subject  of  prescription  in  this  connection  fur- 
ther than  to  explain  it  as  one  of  the  modes  of  acquiring  or 
establishing  title  to  interests  in  lands. 

1  For  tlw  extent  to  whicb  different  Statei  apply  th«  ruin  of  itatnta  Uinito- 
tioiu  to  prescriptiona,  especisll;  where  the  e*Ute  agaiast  which  it  i>  claimed  la, 
during  a  part  of  the  time,  in  the  hondg  of  a  minor  heir,  reference  maj  be  bad 
to  the  caiea  collected  on  p.  *4G,  ante,  et  teq. 

«  Charlei  Rirer  Bndge  Co.  e.  Warren  Bridge  Co.,  by  Mmton,  J.,  7  Pick.  844, 
449. 

■  Valentioe  v.  Piper,  22  I^ck.  OS ;  Melrin  v.  Locbt,  &c.,  17  Pick.  256 ;  Emani 
».  Tambull,  2  Johni.  822 :  Edson  n.  Munsell,  10  AUen,  668 ;  Webb  v.  Bird,  IS 
C.  B.  It.  a.  848 ;  Waih.  Eaie.  110,  3d  ed. 

*  Tjler  D.  WilkinBon,  4  Haion,  S97 ;  8  Kent,  Com.  446 ;  Melvln  n.  Whiting, 
10  Pick.  295,  298 ;  Okeum  v.  Patteraon,  29  Penn.  St  26.  Bat  «ee  Watkini  v. 
Peck,  IS  N.  B.  3T7,  where  Parker,  Ch.  J.,  saya, "  Ko  grant  can  be  presumed  from 
tlie  adverse  dh  of  an  eaiemeDt  in  the  land  of  another  for  the  term  of  twentj 
yean,  where  the  owner  of  the  land  waa,  at  the  expiration  of  the  twent;  year*, 
and  long  before,  incapable  of  making  a  grant,  wbether  from  inianc/  or  inatnity 
Maine,  Anc  L.  28tt,  287. 

•  AnU,  Ttd.  8,  p.  •27  •!  m;. 
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SECTION  IT. 

AOOBETION. 

1.  In  vbftt  CMM  the  doctrln*  of  accration  m1«w. 

In.  Same  lubject. 

X.  Of  aTnliioD  mi  diitingaiihed  from  alliiTioii. 

8.  AUuvion  coniiderad  m  an  appuiteiuDt  of  land. 

1.  Ahotheb  mode  of  acquiring  title  to  realty  is  where 
portaona  of  the  soil  of  real  estate  are  added  by  gradual  depo- 
sitioiif  through  the  operation  of  natural  cauaeB,  to  that  already 
in  pOBsesEion  of  the  owaer.^  And  this  is  called  title  by 
aeereti^n.  Tbua  kelp  and  other  marine  plants,  when  detached 
from  the  bottom  of  the  sea  and  thrown  on  the  shore,  or  beach, 
become  vested  in  the  owner  of  the  soil.  But,  to  become  so, 
they  must  be  cast  apon  the  ehore,  and  rest  there,  so  aa  to 
become  attached  to  the  soil.'  Such  is  the  case  where  laud 
has  been  formed  upon  and  united  with  the  shore  of  the  sea  oi 
of  a  river,  by  the  gradual  formation  of  what  is  called  (Uluvion, 
tbroogh  the  action  of  the  water  in  washing  it  gainst  the 
land  forming  such  shore,  and  depositing  it  thereon.  The 
doctrine  of  alluvion  does  not  apply  to  any  structure  within 
the  water,  or  filling  in  of  earth  in  front  of  land  bordering 
apon  the  water,  done  by  some  other  than  the  owner  of  the 
land.*  Alluvion  implies  soil,  earth  of  a  substantial  character, 
which  makes  a  permanent  addition  to  the  land  by  impercep- 
tible accretion.  Kelp  thrown  upon  the  shore  is  not,  in  itself, 
alluvion,  though  it  is  the  property  of  the  land-owner  as  first 
occupant  of  it.  It  may  become  alluvion  by  receiving  and 
retaining  the  suspended  particles  of  the  abraded  shore.* 
Sometimes  the  operation  of  streams  of  water  flowing  between 
lands  of  adjacent  owners  is  to  wash  away  the  soil  on  one  side, 
and  deposit 'it  upon  the  other.    Sometimes,  by  the  ordinary 

1  Bncton,  0,  Coie'i  ttd. ;  Oiiterbock,  Bract  IM. 

I  AnthiHi7  D.  GlfbnL  2  Allen,  MO ;  Emant  e.  Tnrnboll,  2  Jabot.  82S ;  HathM 
•.Cb^Mnan,  W  Crain.  382, 886 ;  ;»>(,  p.  «084 ;  BagMt  e.  Oir.  3  B.  *  P.  ITS. 
I  Aaatia  v,  Batlaod  B.  B.,  46  Tt  240. 
*  Cbnrctip.  Meeker,  M  Conn.  482,498:  Pblllipi  v.  Rhode*,  7  Met.  83R 
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operation  of  natural  laws,  ialandB  are  formed  in  the  sea,  which 
become  capable  of  occupatioa.  It  takes  the  character  of  an 
island  if  the  water  of  the  atream  flows  around  it  at  the  ordi- 
nary stage  of  the  water.'  In  other  cases  the;  are  formed 
in  rivers  between  the  adjacent  banks  thereof.  And  questions 
of  considerable  nicety  have  thereby  been  raised  as  to  the  re- 
spective rights  of  individuals  and  the  public  to  the  occupation 
of  B^ich  formations.  The  rules  which  ordinaiily  govern  such 
cases  seem  to  be  these :  If  islands  are  formed  in  the  sea,  or, 
as  a  general  proposition,  in  navigable  rivers,  they  belong  to 
the  sovereign  or  the  State.  But  alluvion  becomes,  as  fast  as 
formed,  the  property  of  the  owner  of  the  land  upon  which  it 
forms ;  and  die  same  rule  applies  to  islands  formed  in  uonavi- 
gable  streams,  or  those  in  which  the  tide  does  not  ebb  and 
flow.  If  one  owns  a  narrow  strip  along  a  river  cut  off 
from  the  body  of  the  original  tract,  the  alluvion  belongs 

to  such  narrow  strip  to  which  it  is  attached.*  In 
[*4S2]  respect  to  lands  thus  situated,  *  the  thread  or  centre 

line  of  the  stream  forms  the  dividing-line  between 
the  different  owners  upon  the  one  side  and  the  other  of  such 
stream ;  and  whether  islands  formed  in  such  streams  belong 
to  one  or  the  other  proprietor,  or  in  part  to  one  and  in  part  to 
the  other,  depends  upon  their  situation  in  relation  to  this  line. 
If  it  forms  upon  both  aides  of  such  line,  what  would  have 
been  the  original  jUum  aqua  of  such  stream  will  divide  to 
each  owner  his  several  share  of  such  island.  It  often  hap- 
pens, by  the  gradual  wearing  away  of  the  land  upon  one 
side,  and  a  deposition  of  the  soil  upon  the  other,  that  this 
thread  of  the  stream  undergoes  a  constant  process  of  change 
in  one  direction  or  the  other,  since  it  is  the  thread,  for  the 
time  being,  and  not  the  one  existing  at  the  time  at  which  the 
adjaceut  owners  acquire  their  titles,  which  forms  the  boundary- 
line  between  their  estates.  But,  in  such  cases,  the  owner  of 
the  land  bordering  upon  a  river  may  rubble  his  bank,  so  as  to 
prevent  the  water  from  wasMng  off  his  soil ;  but  he  cannot 

'  Slorers.  J&cb,  BO  Penn.  St.  042. 

>  Saulet  n.  Shepherd,  i  VTall.  U.  S.  608 ;  Bank*  e.  Ogden,  2  Walt.  U.  S.  St, 
69;  Granger  v.  Swart,  1  Woolworth  R.  88;  Warren  o.  Cliamb«ra,  26  Arte.  130. 
where  the  doctrine  «a«  applied  to  tbe  border  of  ■  lake  not  nartgable. 
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build  any  thing  into  the  stream  vhieh  shall  change  the  current 
of  it  in  order  to  protect  hia  own  land.^  If,  however,  by  some 
sudden  convulsion  of  nature,  or  by  some  unusual  change  in 
the  course  of  a  stream  by  an  extraordinary  flood,  the  effect  is 
to  leave  a  body  of  the  land  of  one  annexed  to  that  of  the 
other  without  any  intervening  current  of  water,  this  rule,  as 
to  the  thread  of  the  stream  forming  the  boundary  between 
them,  ceases  to  apply,  and  the  former  ,dividing-line  contin- 
ues, although  one  of  the  proprietors  may  thereby  include  the 
whole  stream  within  his  own  limits.' 

1  a.  The  doctrine  above  stated  was  applied  to  the  accretion 
wliich  formed  ^ong  the  quai  at  New  Orleans,  upon  the  bank 
of  the  Mississippi,  which  had  been  dedicated  to  public  use. 
The  aUuvion  was  held  to  have  become  a  part  of  the  public 
qnay.'  But  if  land  of  a  private  owner  runs  down  to  a  river, 
without  any  intervening  public  way  along  the  shore,  such 
owner  will  have  the  accretion  to  the  bank  as  an  incident  to 
the  ownership  of  the  bank  or  shore.*  But  the  case  of  Trus- 
tees, &c.  V.  Dickinson,  presents  questions  of  more  difficulty, 
and  some  of  which  can  hardly  be  said  yet  to  be  settled.  It 
was  the  case  of  a  parcel  of  land  which  had  formed  in  what 
was  once  the  bed  of  Connecticut  River,  in-  consequence  of  a 
change  in  the  current  of  the  stream.  The  plainti£fe  owned 
land  on  the  east  side  of  the  river,  across  which  the  stream 
gradually  formed  a  channel  so  aa  to  cut  off  a  point  of  their 
land,  forming  it  into  an  island,  which,  as  far  as  it  extended, 
formed  the  west  bank  of  the  stream.  In  the  mean  time, 
land  formed  at  points  in  the  old  bed  of  the  stream  between 
this  island  and  the  former  west  bank  of  the  stream.     The 

>  Q«TTiiIi  V.  Clongh,  46  H.  H.  9 ;  Menzies  ».  Breodalbln,  8  Bligh,  k.  s.  414, 
422. 

*  2  Slunw.  Bl  Com.  261  n. ;  Walk.  Am.  Law,  319 ;  Ingraham  v.  Wilkinaon, 
4Fiek.2e8;  8  Kent,  Com.  428 ;  Deerfleld  o.  Arma.lT  Fick.41,  where  the  whole 
■ab^t  11  le&tnedly  eikmlned,  and  a  rule  prescribed  tor  diriding  allavion  be- 
tween adjacent  riparian  proprielon  ;  Woodbury  u.  Short,  IT  Vt.  S8T  ;  Hargr. 
Uw  Tracti,  6 ;  Wootrych,  Lawa  of  Water,  2B,  ST ;  TIaniiu,  CoDDm.  Ub,  2,  t[L  1, 
I  20,  "DtAUaaom;"  King  v.  Tarborongb,  8  B.  A  C.  gi,  107  ;  Hale,  de  Jim 
ilaru,  u  given  in  0  Cow.  5S7 ;  Fleta,  B.  8,  a  2, }  S ;  Spigener  t.  Cooner,  8  Blob 
Uw,  801 ;  &rikiae'i  InaL  176. 

*  New  Orleani  v.  Dnjted  SfalM,  10  Petera,  717. 

*  The  SchooU  a  Kaler,  10  WkU.  91. 
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questioD  waa,  whose  wag  tbe  laud  thos  graduall;  formed  in  the 
old  bed  of  the  stream.  It  was  held  that  each  proprietot  ori^- 
nally  owned  to  the  thread  of  the  river,  aDd,  aa  such,  became 
entitled  to  all  accessions.  If  an  island  forms  on  one  side  of 
the  thread  of  the  stream,  it  will  wholly  belong  to  him  who 
owns  the  land  ou  which  it  formed.  If  it  forme  partly  on  each 
side  of  the  original  thread,  that  will  divide  its  ownership. 
This  thread  may  be  changed  towards  one  side  or  the  other  of 
the  stream  by  gradual  accretion  upon  the  one  shore  or  the  other, 
forming  a  new  sbore-Une  ;  and  if  the  opposite  bank  be  also 
worn  away,  the  thread  will  change  accordingly.  When  an 
island  forms  in  the  bed  of  the  stream,  so  that  the  water  dews 
upon  both  sides  of  it,  it'becomes  two  streams  in  that  place, 
each  having  tifilum  aqua?  And  it  is  suggested,  that  as  this 
island  acquires  by  occapation  the  properties  of  land,  if  an- 
other island  were  to  form  between  it  and  the  mainland,  the 
question  of  ownership  thereof  would  depend  npon  where  the 
new  filum  aqua  would  be  in  respect  to  it.  If  an  island  in  a 
stream  be  wholly  washed  away,  the  ^um  aqate  may  run  along 
where  there  had  been  this  solid  ground.  Where  the  stream 
in  its  change  outs  off  a  part  of  the  land  upon  one  side  of  the 
river,  and  leaves  it  upon  the  opposite  side  of  the  stream,  the 
ordinal  owner  of  that  land  retains  the  property  in  it ;  and 
if  the  old  bed  of  the  stream  between  that  and  its  former  op- 
posite bank  becomes  dryland,  it  will  belong  to  the  respective 
owners  as  before  by  a  division  formed  by  the  old  filwm  aqua 
of  such  bed.  Above  a  line  drawn  across  the  stream  at  the  head 
of  this  island,  the  original  JUum  aquce  of  the  stream  remains 
as  it  was  before.  And  if  alluvion  forms  upon  the  upper  part 
of  this  island,  in  the  up-stream  direction,  the  ownership  of 
that  alluvion  would  he  governed  by  the  still  existing  ^um 
aqua.  If  upon  both  sides,  each  would  own  accordingly  ;  if 
wholly  upon  one  side  or  the  other,  the  one  or  the  other  owner 
would  be  entitled  to  it  in  severalty.  The  jHum  aqua  is  the 
middle  line  between  the  shores,  irrespective  of  the  depth  of  the 
channel,  taking  it  in  the  natural  and  ordinary  stage  of  water 
at  its  medium  he^ht,  neither  swollen  by  freshets,  nor  shrunk 

1  8tolF«.  Ho7t,UIU.S2a 
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b;  drought.  Id  dividlDg  tlie  lands  lud  bare  in  the  old  bed,  in 
the  ca«e  supposed,  among  the  Beveral  oiroeis  upon  the  or^- 
nal  shore,  on  either  side,  each  would  have  s  line  on  the 
OT^pnal  JUum  aqua,  proportioned  to  the  line  of  his  land  upon 
the  shijre  before  the  river  was  filled  up,  as  defined  in  the  case 
of  Deerfield  v.  Arms.^  In  respect  to  alluvion  formed  upon 
the  seashore,  the  "  shore,"  in  the  first  place,  is  tiie  space  be- 
tween high  and  low  water  marks  occasioned  by  the  ebb  and 
flood  of  tJie  tide.  And  the  standard  or  teat  of  this  is  "  the  line 
of  the  mediiun  high  tide  between  the  spring  and  the  neaps ; " 
whereas,  hj  the  civil  law,  eit  autem  lUtu»  marit  quatenut  Jty- 
bemttajluetv$  nummut  exeurrit."  '  In  respect  to  land  along 
the  shore  gained  by  g^ual  accretion,  as  distinguished  from 
some  sudden  acquisition,  it  belongs  to  the  owner  of  the  land 
upon  which  it  forms.  When  the  sea  retreats  suddenly,  and 
leaves  a  tract  of  land  uncovered,  the  same  belongs  to  the 
crown  or  the  State.'  The  test  of  what  is  gradual,  as  dis- 
tinguished from  what  is  sudden,  seems  to  be,  that  though 
witnesses  are  able  to  perceive,  from  time  to  time,  that  the 
land  has  encroached  upon  the  sea-line,  it  is  enough  if  it  was 
dcoie  80  that  they  could  not  perceive  the  progress  at  the  time 
it  was  being  made,  ffor  does  it  make  any  difference  in  the 
rights  of  the  land-owner  that  the  accretion  upon  hia  land  is 
the  result  of  artificial  causes,  and  not  wholly  from  natural 
ones.  The  consequence  is,  the  boundary-line  of  an  owner's 
land  bordering  upon  the  sea  varies  with  the  gradual  increase 
or  diminution  of  quantity  by  the  addition  of  alluvion,  or  by 
the  wasting  away  before  the  action  of  the  water  in  its 
encroachments  upon  the  land,  the  line  of  the  shore  varjdng 
accordingly.* 

1  Tnwteei,  Ac.  ».  DIcUdmii,  9  Ctuh.  641 ;  DeerfleU  v.  Anm,  IT  lick.  41. 
8m  Dig:.  41, 1 ;  60,  1 ;  and  64,  8 ;  Frinitn  v.  Walker,  86  Mo.  M ;  Batcbelder  ■>. 
KwMeo,  61  S.  H.  4S6, 4S8. 

■  Atloinar-Oeiieral  v.  CbBmben,  4  Da  O.,  U.  4b  O.  206,  SIQ,  318 ;  ■.  o. 
4DeG.  &.  J.  68;  Hargnve,  TtbcU,  25i  ScMtMnv.  Brown,  4  B.  4  0.496. 

*  Emaiu  n.  TumbuU,  2  Johiu.  322. 

•  Atttnnsy-GeDenJ  v.  Cbauben,  4 1>«  O.  A  J.  66, 69, 70 ;  King  e.  Tarborongh, 
1  Dow  t  C.  ITS,  186, 189 ;  ■.  o.  S  B.  &  C.  91,  106,  106 ;  ScrattoD  o.  Brown,  4  B. 
t  G.  486, 498 ;  Inn  HuU  &  Selbj  R»Uw>7.  G  M.  &  W.  328.  The  doctrine  aa  to 
aUnTioQ,  lUted  in  tb«  foregoing  page,  U  initained  and  approved  in  County  of  St 
Claire.  LoTingilon,  — Wall,  — U  Alb.  L.  Jouin. Te ;  New  Orleani  v.  U- Stale*. 
10Feteii,a63. 
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2.  Cases  sometimes  occur  where  considerable  quantities  of 
Boil  are  by  the  sudden  action  of  water  taken  from  the  land  of 
one,  and  deposited  upon  or  annexed  to  the  laud  of  another. 
The  difference  betwen  avulsion,  as  the  latter  process  is  called, 

^  and  alluvion,  consists  in  the  cue  being  done  by  imperceptible 
loss  from  the  land  of  one,  and  increment  to  that  of  the  other ; 
and  in  the  other,  its  being  done  suddenly  to  an  extent  which 
can  be  ascertained  and  measured.     In  the  case  of  avulsion, 

the  soil  still  belongs  to  the  first  owner,  unless  he  shall 
[•453]  have  •  suffered  it  to  lemain  in  its  new  position  until 

it  cements  and  coalesces  with  the  soil  of  the  second 
owner ;  in  which  case  the  propei-ty  in  the  soil  will  be  changed, 
and  no  right  to  reclaim  it  remain.' 

3.  This  right  to  alluvion  is  considered  aa  an  interest  appur- 
tenant to  the  principal  land,  and  belonging,  in  the  nature  of 
an  incident,  to  the  ownership  of  that,  rather  than  as  some- 
thing acquired  by  prescription  or  possession  in  the  ordinary 
legal  sense  of  those  terms.  And  the  right  to  land,  thus  added 
to  the  former  proprietorship  is  termed  a  title  by  accretion.' 
And  this  extends  to  knd  gained  by  the  gradual  receding  of 
the  water  of  a  lake  or  pond,  whereby  the  land  becomes  dry; 
it  belongs  to  the  owner  of  the  land  to  which  it  is  adjacent.^ 

»  Woodbury  v.  Short,  17  Vt,  887  ;  Woolrjch,  Law  ot  Watera,  28,  B7 ;  Ang. 
Wnt.  Cour.  SeO;  Institute,  B.  S,  tit.  1,  §  21i  and  Vinnius,  Co  mm.  on  tliesAine; 
Flel«,  B.  S,  c.  2,  5  6.  The  lest  given  by  the  Institute  and  Fleta  ot  whst  would 
be  B  sufficient  uiuexation  to  tlie  land  of  inaiher,  to  deprive  the  flnt  land-owner 
ot  his  property  in  tlie  loil,  is  Che  suB^ring  trees  to  take  root  and  spring  np  in 
the  soil  in  its  nev  locality.  But  Vinnius  does  not  consider  thii  the  only  teat,  but 
to  the  dahn  of  the  original  owner,  "  ohjici  tamen  fi  pone,  guod  partem  aiultam,  cam 
poaaetf  nan  vtndicavrritj  8ed  tamdiu  paaua  tit  earn  htffren  Jttndo  aiieito,  ui  Uindem  eum 
to  coaiuerit  ei  uaun  Jada  tit,  uf  iptt  quodammodo  earn  aliaia*9€  videalur"  which  ii 
substantially  the  same  as  the  above  text.  See  Bmcton,  S  a;  also  Dikes  v.  Mil- 
ler, 24  Tex.  124,  425 ;  Hawkins  d.  Bamey,  5  Peten,  467. 

t  Municipality  t>.  Orleans  Cotton  Presi,  18  La.  122  ;  Banks  v.  Ogden,  2  Waa 
U.S.  69;  Sauletv.  Shepherd,  4  Wall.  U.  S.  fiOS;  County  of  St  CUOr  e.  LoTinff 
(ton,  nip. ;  Patterson  t>.  Gelston,  2S  Mil.  447. 

*  WaricQ  r.  Cbamben,  2fi  Aj^.  12a 
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1.  Doctrine  of  Iom  of  title  by  abandonment  (bitad. 

5.  Inatancei  where.lhe  doctrine  appliei. 

2  a.  EKct  of  abandoning  adrene  posaeBsion  on  tiUa. 

8.  No  title  aliandODed  bf  parol  agreenient. 

4.  No  abandoniDent  ot  title  except  by  effbct  of  limltadon. 

6.  Abandonment  by  act  operating  ai  an  Mtoppel. 
0.  Coikflrmation,  e^ct  of. 

1.  In  connection  with  the  subject  of  acquiring  title  by  pre< 
ecription  is  to  be  considered  the  loss  of  title  by  (^andonment. 
This  implies  some  act  done,  and  does  not  depend  upon  any 
presumption  of  the  execution  of  an  instrument  of  release  hay- 
iag  been  made,  which,  from  lapse  of  time,  bag  been  lost.  The 
doctrine  of  abandonment  is  usually  applied  to  incorporeal 
bereditamentB,  though  the  dicta  of  judges,  in  a  few  instances, 
have  indicated  an  opinion  that  abandonment  might  be  ef- 
fectual in  parting  with  or  losing  title  to  land  itself.  In 
Holmes  v.  Railroad,  Ac,  a  case  in  the  Ohio  circuit  of  the 
United  States  Court,  McLean,  J.,  used  language,  which, 
though  not  called  for  by  the  facts  in  the  case,  in  the 
broad  sense  of  the  terms  employed,  *  might  lead  one  [*454] 
to  suppose  that  title  to  land  might  be  lost  by  mere 
abandonment,  independent  of  any  adverse  possession  con- 
tinued till  the  claim  of  the  ordinal  owner  was  barred  by  the 
statute  of  limitations :  "  It  is  a  well-known  principle  of  law, 
that  every  owner  of  property,  whether  personal  or  real,  may 
abandon  it.  In  Coming  v,  Gould,*  it  is  observed,  that  a  man 
shall  be  held  to  intend  what  necessarily  results  from  bis  own 
acts.  Consequently,  when  property  is  abandoned  under  auch 
circumstances  as  to  leave  no  doubt  of  the  fact,  no  one  who 
has  taken  possession  of  it  can  be  required  to  relinquish  it. 
Whether  there  be  an  abandonment  is  a  question  of  fact  to  be 
determined  by  the  oircumstances  of  the  case.    And  when 

1  Coming  V.  Qoold,  16  Wend  648. 
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this  is  done,  the  right  is  extinguished."  >  He  cites  several 
cases  in  connection  with  these  propositioas  in  his  text,  which, 
BO  far  as  they  bear  upon  the  subject,  seem  to  fall  short  of 
enstaining  the  doctrine  he  maintains,  so  far  as  it  applies  to 
land  itself,  and  only  extend  to  equitable  rights  and  easements 
or  servitudes.  A  few  of  these  will  be  noticed,  as  they  serve 
to  illustrate  the  doctrine  of  abandonment  when  applied  to 
easements  or  servitudes  and  equitable  interests  in  lauds.  Of 
the  latter  character  was  Picket  «.  Dowdall,  where  one  Crap 
had  taken  a  warrant  of  land  and  had  it  sarreyed,  and  thereby 
had  acquired  a  right  to  demand  a  deed  of  it  upon  entering 
into  certain  agreements  ae  to  rents,  &c.  He  neglected  to 
take  this  step  for  several  years,  and  the  proprietors  of  the 
land  sold  and  conveyed  it  to  a  stranger.  The  language  of 
the  judge  upon  the  subject  was:  "  I  think  the  abandonment 
of  Crap  is  fully  proved.  It  u  true,  that  legal  righti  onee  veited 
mutt  be  legally  diveated  ;  but  equitable  rights  may  be  lost  by 
dereliction."* 

2.  In  the  case  of  Taylor  v.  Hampton,  the  right  was  that  of 
one  man  to  flow  the  land  of  another  for  the  working  a  mill, 
where  the  owner  of  the  mill  had  taken  it  down,  opened  the 
gat«s,  and  drawn  down  the'water,  and  rebuilt  the  mill  farther 
up  stream,  leaving  the  land  between  the  two  sites 
[*455]  noflowed.  *  He  afterwards,  in  about  nine  years,  un- 
dertook to  rebuild  on  the  original  site,  and  it  was  held 
he  had  abandoned  the  right  by  what  he  had  done.  The  court 
speaks  of  the  loss  of  such  an  easement  "  by  abandonment  of 
that  part  of  the  estAte  which  owes  the  servitude,"  and  as 
illustrations  of  what  are  such  acts  of  abandonment  as  operate 
to  discharge  the  servitude,  without  the  necessity  of  any  formal 
release,  mentions  a  removal  of  the  gates,  and  a  ceasing  to  flow 
a  pond  of  water  for  a  mill ;  the  erection  by  the  owner  of  a 
wall,  so  as  to  obstruct  the  light  and  air  from  his  own  window ; 
or  his  building  a  house  across  a  private  way  which  leads  from 
the  street  across  bis  own  land  and  over  the  laud  of  another, 
whereby  its  original  use  was  destroyed.    Any  of  these  or  ^mi- 

1  Holmei  r.  BUlroad,  8  Am.  Law  B«g.  71*,  T34. 

I  Picket  i'.Dowd>U^2Wuli.l07;  Dikci  v.  Millar,  »  Tex.  4i4,aiid  cmm 
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lar  acts  may  operate  as  an  abandonment  and  total  loss  of  the 
easement,  or  a  suspension  thereof,  as  the  case  may  be,  and  a 
oonsequent  loss  for  the  time  being  of  the  right  to  enjoy  it.' 
A  meie  non-user  of  a  way  for  a  certain  length  of  time  is  not 
an  abandonment  of  a  right  to  enjoy  it.'  The  case  of  Coming 
V.  Gould,  cited  in  a  former  part  of  this  work,  was  that  of  a 
way  for  the  use  of  two  adjacent  owners,  and  lying  along  the 
divisioQ-liue  between  them.  One  party  having  built  upon 
his  half  of  the  way,  which,  was  followed  by  an  obstmoting  of 
the  other  half  by  the  other  owner,  the  court  held  that  this 
wag  an  abandonment  of  the  easement,  the  act  of  .the  first 
having  been  assented  to  by  the  owner  of  the  other  portion  of 
the  way.  In  commenting  upon  the  law  of  the  cose,  the  court 
say :  "  Even  a  rent  raised  by  deed  may  be  extinguished  in 
this  way  by  mutual  consent.  The  lessor  enters  and  expels 
the  tenant :  if  he  does  not  choose  to  re-enter,  the  rent  is  gone ; 
Uiongh,  if  he  return,  it  is  suspended  only  during  the  ezpul- 
non."*  A  similar  doctrine  of  abandonment  of  an  easement 
without  deed,  by  the  act  of  an  owner  exchanging  one  way, 
for  instance,  for  another,  is  sustained  in  the  case  of  Pope  v. 
Devereux.*  In  the  case  of  Kirk  v.  King,  there  was 
ui  *  abandonment  of  a  beneficial  use  raised  in  faTor  [*456] 
of  an  unincorporated  association,  by  their  forbearing 
to  exercise  it  for  a  period  of  years.  The  deed,  in  that  case, 
was  made  to  "  the  employees  of  a  school,"  an  sssociation,  but 
not  an  incorporated  body.  The  school  had  been  discontinued 
seven  years  when  the  owner  entered  and  occupied  the  land. 
It  was  held,  that  the  conveyance  raised  a  use,  but  conveyed 
no  legal  title  to  the  association  for  want  of  an  ascertained 
grantee.  It  was  held,  also,  that  the  non-user  was  an  aban- 
donment of  this  use  on  the  part  of  the  association.  "  Tiiis 
was  certainly  enough,"  say  the  court,  "  to  raise  a  legal  pre- 
sumption of  abandonment."     "  It  would  certunly  have  con- 

>  TtyloT  o.  Hmmpton,  4  M'Cord,  H ;  Owen  o.  Field,  102  Mui.  90,  wh  a  cm* 
of  abkiidoiUDent  of  a,  right  to  dnw  w>ter  from  *  (pring. 

)  Ward  D.  Ward,  14  Eng.  L.  ft  Eq.  414 ;  HcKm  v.  PerchmeDt,  69  Penn.  Bt. 
»4B. 

*  Oonlng  *.  GoaU,  IS  Wend.  581 ;  onb,  p.  •6B. 

*  Fopa  «.  DsTCmix,  6  Orm^,  409.    8c«  tliU  MW  ooMidcred  mU,  p.  "ST  J 
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Btitated  an  abandonment  of  a  location  under  tbe  land  laws 
which  this  deed  reiy  mnch  resembles."  ' 

2  a.  The  doctrine  of  losing  title  bj  abandonment  has  been 
applied  to  cases  of  prima  faeU  title  by  long-continaed  adverse 
possession.  Thus,  in  Creoi^a,  where  seven  years  is  the  period 
of  limitation,  it  has  been  held,  that  if,  a^r  a  possesion  for 
that  length  of  time,  a  tenant  abandons  the  premises,  it  will 
be  treated  as  an  admisaon  that  he  had  not  been  holding  ad- 
Tersely  to  the  tme  owner,  bnt  in  snbordinatiou  to  his  title.' 
And  this  is  in  accordance  with  the  doctrine  of  tbe  court  of 
Massachusetts,  who  held,  that,  where  a  party  had  occupied 
land  tip  to  a  certain  fence  for  more  than  thirty  years,  it  was 
competent,  in  an  action  inyolving  the  title  to  die  premises,  to 
show  the  acts  and  declarations  of  the  tenant,  made  after  thirty 
years,  in  order  to  show  the  motives  and  views  of  the  tenant 
as  to  the  holding  during  the  thirty  years.*  Bat  it  is  not  easy 
wholly  to  reconcile  this  with  the  opinion  of  the  conrt  in 
Mtune,  where  it  was  held  that  "  an  open,  notorious,  exclusive, 
adverse  possession  for  twenty  years  woold  operate  to  convey 
a  complete  titie  to  the  plaintiffs,  as  much  so  as  any  written 
conveyance.  And  such  title  is  not  only  an  interest  in  the 
land,  but  it  is  one  of  the  highest  character :  tbe  absolute  do- 
minion over  it  and  the  appropriate  mode  of  conveying  it  is  by 
deed.  No  doubt  a  disseisor  may  abandon  the  land  or  surren- 
der bis  possession  by  parol  to  the  disseisee  at  any  time  before 
hit  di»tei»in  Juu  ripened  into  a  title,  and  thus  put  an  entire 
end  to  his  cl^m.  His  declarations  are  admissible  in  evidence 
to  show  the  character  of  his  sebin,  whether  he  holds  adversely 
or  in  subordination  to  the  legal  title.  But  the  titie  obtained 
by  disseisin,  so  long  continued  as  to  take  away  the  right  of 
entry  and  bar  an  action  for  the  land  by  limitation,  cannot  be 
conveyed  by  a  parol  abandonment  or  relinquishment ;  it  must 
be  transferred  by  deed."  *  The  only  way  of  reconciling  the 
former  with  the  latter  case,  which  seems  to  be  in  accordance 
with  the  modem  notion  of  the  effect  of  the  statute  of  limita- 

'  Kirk  V.  EfDg,  8  Penn.  St.  441. 

>  Vickerj  V.  Benwn,  20  Oa.  680.  ■  Church  «.  Bmghardt,  8  Pick.  tSI. 

*  School  Dittiict,  Ac.  v.  Bkimd,  SI  Ua.  881, 185.  8m  Brown  w.  CockenD, 
S8Al>.4e. 
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tions,  IB  to  sappose  the  poesesrion  of  the  teiuat  WM  equivocal 
in  its  chuucter,«nd  his  acts  vere  merely  evideooe  to  fix  what 
its  true  character  hitd  been,  and  to  n^pative  the  preeumption 
ot  itB  having  been  advene.  So  tliat  it  does  not  go  to  sustaia 
the  doctrine,  that  a  title  once  ot>taiaed,  though  by  disaeisin,  oaa 
be  lost  by  a  mere  act  ef  abandonment,  though  accompanied 
by  a  deolaiatioD  to  that  effeet  la  one  other  ease,  the  ooui-t 
flp«^  of  a  party  abandmtin^  Uwi  for  bo  long  a  time  as  to  pre- 
elnde  bim  frmn  reooverii^  it  in  ejectment.^  And  the  same  is 
ated  with  appr^KitioT)  in  the  Court  of  Brrors  in  New  Tork.^ 
Bnt  the  question  m  the  ease  was  one  of  boundary  of  adjoin- 
hig  lands  which  had  been  divided  by  a  deed  of  partition ; 
and  it  was  admitted,  that,  if  the  land  claimed  did  not  belong 
to  one,  it  did  to  the  other ;  and  that,  if  it  was  aot  in  the  po»- 
aesaon  of  the  one,  it  was  is  that  of  the  other. 

8.  The  law,  as  stated  by  WDde,  J.,  is  undoubtedly  seand, 
t^tbat  a  parol  agreement,  not  in  writing,  is  valid  so  as  to  pass 
any  title  to  lands,  cannot  be  maintained  nnder  any  oiecum- 
.  stances."  *  If  this  ia  to  be  qualified,  it  is  in  the  manoer  stated 
in  Allen  v.  Parish,  that  "parol  evidence  is  not  sufficient  to 
create  a  title  to  real  estate  or  to  transfer  a  title,  but  it  ia  aome- 
fimes  jffi^er  and  necessary  to  strengthen  or  explain  transao- 
Ijons  &om  which  either  the  existenoe  oi  the  transEer  of  titles 
may  be  inferred."  *  And  Wilde,  J.,  in  the  case  above  cited, 
adds :  "  It  may,  perhaps,  under  certain  oircuinstances,  operate 
as  an  estoppel  according  to  some  of  the  decisions  in  the  New 
ToA  oases." 

4.  So  where  there  was  an  abandonment  by  one  owner  of 
land  to  another,  aa  by  a  vtduatary  partition  by  parol,  and 
each  yielding  possession  of  a  part  to  the  other,  and  the  latter 
continuing  to  occupy  long  enough  to  give  him'  a  title  by  limi- 
tation, had  his  entiy  been  tortious  and  his  possession  adverse, 
such  abandonment  and  posseBsion  were  held  to  be  equivalent 
to  a  legal  ouster  by  the  tenant,  and  an  adverse  holding  of 
possession  as  to  the  originid  owner/    And  tiie  same  has  been 

>  JadUoD  ■.  Bowen,  1  Caitrai,  868,  SSjL 

)  Aduu  *.  BockweU,  per  Ha«oa,  ttutor,  10  Wtsd.  807. 

I  Tdtnu  >.  SpftriMwk,  6  UM;  173, 477. 

*  Allen  r.  Pukh,  8  ObSo,  107.  *  Oren  '■  BUckniore,  10  Watta,  lOS 
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held  to  be  the  effect  where  one  sold  another  land  bj 
[•467]  parol,  and  the  bargainee  •  entered  and  occapied  the 

same  as  his  own,  claiming  title  thereto  for  the  period 
of  time  which  operates  as  a  bar  by  the  statute  of  limitations, 
although  the  owner  originally  gave  up  possession  to  the  tenant 
Tolantarily.i  But  it  was  the  length  of  possesion  as  owner, 
and  not  the  mere  act  of  abandonment,  or  giving  of  the  posses- 
sion originally,  that  operated  to  give  title  to  the  tenant.  And 
the  doctrine,  as  applicable  to  title  gained  by  disseiun,  is  thus 
stated  by  Wells,  J.,  in  School  District,  &o.  v.  Benaon  :  "  No 
doubt  a  disseisor  may  abandon  the  land,  or  surrender  his  pos- 
session  by  parol  to  the  disseisee  at  any  time  before  his  disseisin 
has  ripened  into  a  title,  and  thus  pat  an  entire  end  to  his 
clum."  "  But  the  title  gained  by  a  disseisin,  so  long  contin- 
ned  as  to  take  away  the  right  of  entry  and  bar  an  action  for 
the  land  by  limitation,  cannot  be  conveyed  by  parol  abandon- 
ment or  relinquishment ;  it  must  be  transferred  by  deed. 
One  having  such  title  may  go  out  of  possession,  declaring  he 
abandons  it  to  the  former  owner,  and  intending  never  i^ain 
to  make  any  claim  to  the  land ;  and  so  may  the  person  who 
holds  an  ondiaputed  titie  by  deed  j  but  the  law  does  not  pre- 
clude them  &om  reclaiming  what  they  have  abandoned  in  a 
manner  not  legally  binding  on  them."  * 

5.  In  one  of  the  cases  cited  by  McLean,  J.,  in  the  case 
above  referred  to,  the  court  say,  by  way  of  illustration :  "  If 
a  man  stands  by  and  sees  another  build  on  his  own  premises, 
his  right  is  gone."  This  doctrine  he  classes  under  the  head 
of  estoppel  tn  pait,  and  cites  Welland  Canal  v.  Hathaway.' 
it  is  probably,  therefore,  not  too  strong  a  conclusion  to  assert, 
tiiat  in  no  case  can  a  man  lose  his  title  to  a  freehold  in  land 
by  any  act  or  oral  declaration  of  abandonment,  unless  it  comes 
within  the  category  of  estoppel,  or  is  followed  by  such  a  posses- 
non  by  the  person  claiming  titie  thereto  in  his  stead  as  brings 
the  case  within  the  statute  of  limitations.  It  was  ipith  a  view 
to  this  oonclusioD  that  several  of  the  cases  above  mentioned 

>  BnmiMr  v.  Bterrai,  6  Uet  8ST ;  Buker  v.  Sklmon,  3  M«t.  S2. 

■  School  DUtrlot ».  Benwni,  81  He.  881. 

•  VtUaud  Cuul  ».  Hithkway,  8  Wand.  480;  Cwnlng  v.  QonU,  IS  Wtad. 
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hmve  been  cited  to  show  that  it  was  not  the  abandon- 
ment by  Mie  oiiginal  owner  *  in  iaTor  of  another  that  [M58] 
gave  the  title,  but  the  possession  by  the  latter  beiig 
continued  the  requisite  length  of  time  to  allow  the  statate  of 
limitatioiis  to  take  effect.  The  doctrine  of  abandonment  was 
considered  by  the  court  of  California,  in  a  case  where  one, 
who  held  a  deed  of  land,  orally  bargained  it  to  another,  who 
entered  and  made  improvementB  upon  it,  and  then  sold  it  to 
the  tenant,  who  entered  and  occupied  the  premises.  No  title 
was  traced  from  the  United  States,  to  whom  it  originaUy  be- 
longed. The  court  below  held,  that  the  pai-ty  first  above 
mentioned,  by  transferriDg  his  possession  to  another,  had 
aiandomd  his  interest  in  the  premises,  and  could  not  claim 
them  again.  But  the  court  above  denied  that  there  could  be 
snch  a  thing  as  an  abandonment  in  favor  of  a  particular  indi- 
vidnal,  or  for  a  consideration.  Such  an  act  would  be  a  gift 
01  sale  ;  whereas  an  abandonment  is  the  relinquishment  of 
a  right,  —  the  giving  up  of  something  to  which  one  is  aititled. 
And  to  constitute  an  act  of  abandonment,  it  must  be  done 
without  an  intention  or  desire  that  any  other  particular  per- 
son should  thereby  acquire  it.  If,  therefore,  a  tenant  could 
abandon  his  title  to  the  premises,  he  could  not  do  it  by  bar- 
gaining it  away  to  another.'  In  a  case  in  Vermont,  the  court, 
as  a  court  of  equity,  seem  to  be  disposed  to  treat  the  act  of  a 
grantee  as  an  abandonment  of  title,  in  a  case  where,  by  an 
agreement  contemporaneous  wit^  the  deed,  but  not  embraced 
in  it,  the  grantee  was  to  carry  on  the  estate  for  the  grantor, 
but,  instead  of  doii^  so,  went  away,  and  refused  to  execute 
the  agreement.*  Under  the  Spanish  law,  while  it  prevailed 
in  some  parts  of  what  are  now  the  United  States,  the  doctrine 
of  abandonment  seems  to  have '  been  recognized  and  acted 
npon.  But  to  constitute  it  required  that  the  owner  should 
actually  leave  the  land  with  an  intention  that  it  should  no 
longer  be  his.  If  he  do  quit  possession,  but  still  retains  tbe 
property  in  the  premises  in  his  mind,  no  one  would  have  a 
right  to  enter  npon  them,  and  it  woold  not  amount  to  an 
abandonment.' 

I  Stcpheiii  e.  MiDifleld,  11  CaL  SSS;  DOut  0.  Hillor,  24  Tex.  428;  Blchud 
•m  V.  UcNultj,  21  CM.  S44. 

1  Tney  v.  Hatchiai,  SO  Vtaa.  337.         ■  Clark >.  Bunmwla,  Sa  Mo.  689 
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6.  A  Bingle  word  ma;  be  added  upoo  the  subject  of  eonfir' 
nation.  Qui  oonfirmat,  nihii  dot.  It  may  make  good  a  roidai- 
ble  or  defeasible  title,  but  cannot  operate  upon,  oi  in  aid  o^ 
an  estate  Thich  ia  void  in  law,  except  onl;  where  it  ia  the 
act  of  the  sovereign.^ 


B  «.  HiijOT,  Ac,  U  CaL  606;  Strothai  «.  Iwtu,  U  Feten,  Mi 
Btwring  >.  EoDM,  8  O:  A  John.  290.  Sm  Fenwick  d.  QUI,  88  Mo.  686;  Om. 
Kg.  ConfliHiittoii,  D.  1;  Ctu>tw«  *.  Eokfaut,  S  How.  U.  8. 8U. 


.dbyCoOgIc 


CH.  IL.  §  6.]  TITLB  OTHBB  THAN  BT  OEUn. 


BSTOPPKL. 

L  Vhmt  A  titb  b7  Mtoppel !». 

S.  Upon  whmt  eitoppeli  m  buod. 

t.  Bow  eitoppeli  opente  nptm  titlet  tO  wtttM 

4  Two  rlinri  of  eitoppeli. 

It.  Eitoi^i^  in  pait  nre  ftt  \%w. 

6,  T.  iDitaiioei  where  the  doctrine  hu  bMn  applied. 

8,  f.  Cmm  lB*oMnK  dtacanlao  oT  dootriae  of  artappiL 

9a.  Ib  what  cbeea  and  how  breatoppeli  impau  m  ■ppBtd. 

9k  Hov  ^  fnod  It  •fmanttml  to  u  eetoppeL 

9e.  How  far  ftxiiig  liiiei  and  feocei  worki  an  MtoppeL 

10.  Odb  wtdiing  nndOT  aootlMr  may  nnt  di^te  bit  titb. 

IL  Brtoppeb  br  do»l. 

12.  ladeDtiirea  may  alwafi,  and  deed-poll  often,  woik  catopfiell 

IS.  Efiect  <it  aoceptlug  a  deod  ai  an  ealoppeL 

14.  Vhat  fennt  <rf  ooDTCTsBoe  woA  ««toppeb. 
IL  Dwdi  of  ttium  Mtop  oiAj  m  to  prMmt  tite. 
M.  &>■•  nla  ^araii  » to  daed*  of  gnnl. 

IT.  No  title  not  u«  ttm  paww  except  bj  wiRaoIf. 

15.  Bo  deedi  under  the  itatnte  of  omi  Mtop  ai  to  tttnn  MOm. 


SO:.  Grantor  ettopped  to  denj  that  he  had  any  hitemt. 

21.  Grantee  not  eitc^ped  to  deny  that  grantor  had  title. 

2S.  Flalntiff  in  ejectment  eitopped  if  defendant  elainu  under  Iil*  d«e( 

3S.  Dbtinetlon  faetwoen  Mtoppel  m  eTideaoe  and  Id  pciiit  of  Mtat*. 

S&.  Eitoppela  by  rveitali  in  deeda. 

U.  Qrantor  ertopped  to  denf  admladoni  In  hti  dead. 

at.  One  tradiig  tide  tlirough  a  deed  estopped  hj  its  redtali. 

SI.  tvty  ertopped  hj  admtifion  of  a  &ct,  made  ta  JwHiHiwoe  anMbW 

SB.  nioattallMii  of  the  apidicatloia  et  tUi  doctrine. 

Si.  A  recital  hi  a  will  ettope  thoae  daimiag  nnder  it 

80.  Donglai  v,  Scott,  illiutratin(t  eitoppeli. 

SI.  Grantor  eitopped  to  deny  that  he  had  any  Utto. 

83.  One  eatopped  to  Impeach  a  title  gained  by  bit  ew>  atMM, 

SS,  U.  Bedlali  do  not  eilop  if  the  deed  be  uiopentira. 

16.  Of  ealoppd  a*  to  title  by  deed  with  warrao^. 

89.  Caiea  where  ivleaiet  do  aod  do  not  work  eitoppeL 

ST.  Dtedi,  with  warranty,  bind  a  AltoM  M3qnli«d  tMe. 

88.  Such  warranty  may  be  general  or  apedaL 

SB.  CoveMkM  of  wama^  to  woik  eat^pda  mtM  n»  with  the  Imd 

M  «.  Wamator  Hay  dItMlaa  hia  ooTaoanlee. 

M.  Bfled  of  oeTWiaat*  Umiled  by  Um  pmiiaea  gnnted. 

41.  A  deed  mnit  be  good  to  glre  ralidity  to  it*  coTcnanta. 

49.  CoTSDMit  by  a  guardian  ban  i  penoiud  title. 

48.  Ftma  onert  eatoppad  by  ceaTeyaocea  with  warras^. 

48  a.  Bame  labjact. 
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U.  Eitoppeli  kpplj  to  leu«a  for  jeon. 

M.  If  lessor  hu  bdj  eiUte,  hit  wu-rvity  doet  not  wtop  hln. 

46.  EBbct  of  wamotj  where  gnuitor't  coiiTejance  ia  oi  it  not  rightfnL 

47.  Leaiee  bomid  bj  uscepting  title  from  »  itnuiger. 

48.  Hoir  fu  eitoppdi  extend,  mi  who  are  bound  bj  them. 
40.  Who  are  bound  u  ptixy  la  eitite  b;  an  ettoppel. 

CO.  A  deed  with  wunmtj  ban  the  leeond  ^nuitee'i  after-aoqnind  tltte. 

61.  Any  one  claiming  under  another  who  U  artopped  1*  to  bimMl£ 

GS.  Eitoi^  by  arbitrunent  and  award  aa  to  title. 

fiS.  How  far  eatoppel  li  a  c<nnnioD-Iaw  doctrine. 

1.  Title  by  estoppel  ia  where  equity,  and  in  some  cases 
the  law,  in  order  to  accomplish  the  purposes  of  justice  which 
cannot  he  otherwise  reached,  draws  certain  concluBions  from 
tiie  acts  of  one  party  in  favor  of  another,  in  respect  to  the 
ownership  of  lands,  which  it  does  not  allow  the  first  to  con- 
trovert or  deny.  Estoppels  differ  from  evidence,  in  that  the 
former  are  received  as  conclusive,  and  preclude  all  inquiry 
as  to  the  true  merits  of  the  title ;  wliile  the  latter  is  merely 
the  medium  of  estabUshing  facts  which  do  exist  or  have  ex- 
isted.' An  estoppel  against  an  estoppel  sets  the  matter  at 
laige,  so  that  a  warranty  opposed  to  a  warranty  leaves  the 
matter  as  if  none  had  been  made.* 

2.  The  learning  of  estoppels  is  founded,  as  a  general  prin- 
ciple, on  the  idea  that  a  man  shall  not  defeat  his  own  act,  or 
deuy  its  validity  to  the  prejudice  of  another.  If  a  man  of  the 
name  of  John  prepare  and  sign  a  deed  as  William,  be  shall 
not  aver  that  his  name  is  not  William,  in  order  to  avoid  it.° 
So  where  a  man  in  his  deed  recites  particular  facts,  these  facts 
become  evidence  against  him,  and  he  will  not  be  at  liberty  to 
deny  the  truth  of  his  statement.  One  who  makes  a  feofment 
cannot  aver  that  his  feoffee  has  not  a  seisin,  oi  set  up  a  title 
acquired  subsequent  to  the  feo6nent.* 

8.  It  is  not,  however,  that  an  estoppel  gives  au  estate,  or 
divests  another  of  an  estate  or  interest  in  lauds.    It  merely 

<  IPrert.  Abrt.431;  Crabb,  BmI  Prop.  lOU;  Co.  Lit  8^  a,  and  note  806 ; 
Welland  Canal  r.  Hathawar,  6  Wend.  4B0;  Shep.  Touch.  Prtit  »d.  58.  But 
Mtoppeli  are  not  entitled  to  »Bj  peculiar  tarw.  Hanrahan  v.  O'Beilly,  102 
Maai.  804. 

1  Kimball  i>.  Bchoff,  40  N.  H.  197.  •  Port,  c.  4,  i  I,  (d.  SI. 

*  2Preit.  AhiL  407,  408;  Sinclair  a.  Jaekioa,  8  Cow.  m,  b7Jooea,Ch.j 
Dong^ata  v.  Bcott,  6  Ohio,  199. 


ze^byCoOglc      . 


CH.  n.  §  6.3  TITLB  OTHEB  THAN  BT  QBAKT.  71 

binds  the  interest  by  a  coDolosioQ  vhich  precludes  the  parties, 
between  vhom  it  is  made  to  operate,  from  asserting 
or  denying  'the  state  of  the  title.*  Or,  in  tiia  Ian-  [*459] 
^n^e  of  another,  "  a  titie  is  rather  presumed  than 
acquired  by  estoppel,  inasmach  as  a  person  is  concluded  by 
bis  own  act  from  disputing  the  title  of  another."  *  But  as 
estoppels  must  be  mutual,  they  do  not  apply  in  &Tor  of  in- 
&nts  <yr  femes  covert,'  noris  there  any  estoppel  inpaU  against 
femet  covert.*  And  the  same  is  true  of  infants ;  for,  to  be 
binding  on  one  part,  it  must  bind  the  other  also.' 

4.  Estoppels  divide  themselves  into  those  by  act,  or  in  paii, 
and  those  by  deed,  and  may  be  so  considered  in  their  bearing 
upon  the  question  of  titie  to  lands. 

5.  The  cases  where  a  party  is  estopped  in  equity  to  assert 
his  claim  to  equitable  interests  in  lands  by  any  thing  short  of 
a  deed  are  not  Infrequent.  But  it  is  very  rare  that  that  is 
allowed  at  law,  and,  it  is  believed,  in  those  cases  only  where 
one  man  has  knowingly  induced  another  to  act  by  the  expen- 
diture of  moneys  in  improvements  upon  lands,  as  if  he  had  a 
rightful  tide  to  the  same,  and  adequate  justice  cannot  be 
done  by  compensation  in  money.  Wilde,  J.,  states  the  rule, 
hypothetically,  in  all  cases,  and  concludes  that  it  cannot  be 
done  even  where  improvements  have  been  made,  if  the  one 
making  tiiem  can  recover  the  value  of  the  same  &om  the 
owner  of  ^e  land.' 

6.  Some  of  the  strongest  cases,  it  is  believed,  where  it  has 
been  attempted,  with  more  or  less  success,  to  establish  a  title 
by  an  estoppel  i»  paii  in  law,  are  amoi^  the  following.     It  is 

I  IPrett  Abit.420;  2Id.206. 

'  Cnbb,  B«al  Fnip.  1016.  See  2  Binith,  Lead.  Cu.  6th  Am.  ed.  612,  foi 
American  caiat. 

*  Jite,  *oL  1,  p.  •800. 

*  Honfaon  r.  Wllion,  18  CtL  IM;  Lowell  v.  DanleU,  3  0»r,  161 ;  Concord 
Bulk  D.  Bellfa,  10  Cull.  270,  278.  8e«,  u  to  ertoppd  b^  deed,  pait,  p.  <H77 ; 
Gliddm  v.  Strupler,  62  Fenii.  St.  400, 100.  But  a  married  woman  maj  ettop 
benelf  n  pait  at  to  her  olaim  of  homestead  in  IllinoU.  Brown  v.  Coon,  SO  IIL 
S49;  Waleav.  Cofflo,  ISAUen,  2ie,p«(,  pi.  IS. 

*  I^ckman  e.  Wood,  25  CaL  168 1  Brown  v.  HcCnne,  6  Saudf.  221 ;  I'odd  «. 
Kerr,  12  Barb.  317 ;   WUlLami  r.  Baker,  71  Pemi.  8L  482. 

*  Tinman  r.  Sparbawk,  6  Met.  476,  477;  2  Smith,  Lead.  Cai.,  6th  Am.  ed 
«4^  610i  Det^  V.  Odell,  8  Hill,  216. 
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stated,  in  geaentl  terms,  tint  the  lav  viU  not  permit  a.  man 
to  say  that  what  be  has  wkL  and  d(HM  as  a  loleran  act,  by 
which  ofiiera  have  acquired  zighta,  was  oot  aticordiog  to  the 
truth ;  noz  will  it  allow  one  who  hat,  in  lika  solenui  manner, 
admitted  a  matter  to  be  biie,  to  allege  it  to  be  &lBe.^  But  a 
parol  estoppel  cannot  operate  a  ttansEer  of  the  legal  title  to 
land.* 

T.  This  IB  applied  in  the  case  of  a  dedioataon  of  the  um  of 
oue'a  laod  to  the  poblio  aa  a  public  common,  landing-place,  or 
highway,  where  private  «id  individual  rights  have  been  ac- 
quired in  reference  to  it.<  A  dedication  to  pioos  and  charita- 
Ue  usM  may  be  effectual,  though  not  distlnctiv^y  a  publio 
one ;  and,  if  so  made  that  the  header  of  the  estate  becomes  a 
trustee  for  the  pnrpoees  of  a  charity,  no  sul^equent  ooavey- 
Mice  to  one  having  notice  could  change  the  uae.  The 
grantee  would  himself  become  the  trustee.  But  l^e  mere 
erecting  of  a  church  for  a  religioos  society  doea  not  dedicate 
it.  The  owner  may  sell  it  if  he  pleasee.  To  effect  ench  a 
dedieatioQ,  there  must  be  a  donation  by  the  owner,  or  some 
unequivocal  act  united  with  an  intent  to  divest  himself,  to 
some  extent,  of  the  ownersh^  or  pcfwer  of  control  over  the 
property,  and  to  vest  an  independent  and  irrevocable  inter- 
est in  some  other  person  or  body.*  No  one  but  the  owner  of 
land  in  fee  can  dedicate  it,  (x  the  nse  of  it,  to  the  publio. 
And  it  is,  moreover,  essential  to  a  dedication  that  the  owner 
should  intend  what  he  does  as  a  dedication,  and  this  must  be 
found  affirmatively  by  the  jOry  to  constitute  it  suoh.^    The 

law  considers  soeh  a  state  of  things  in  ibe  nature  of 
[*460]  an  estoppel  in  pott,  which  precludes  the  *  original 

owner  from  revokii^  such  dedication ;  for  this  would 
be  a  violation  of  good  faith  to  the  public,  and  to.  those  who 
have  acquired  private  property  with  a  view  to  the  enjoyment 
of  the  use  thus  publicly  granted.  Bat,  in  accepting  the  dedi- 
cation of  a  way,  the  pubho  take  it  as  it  is ;  and  if  defective  or 

1  ^m  D.  Hkm,  I  j  Me.  851 ;  Elck*  v.  Cnm,  IT  Tt.  419. 

1  Barker  !>.  Bell,  S7A1K.  369;  McPhenoD  r.  Walter*,  10  AU.  n4 

■  WMh.  Ewe.  3d  ed.  185. 

•  AtU>me7-G«Deral  o.  Menimack  Co.,  14  Oi*J,  666,  6M. 

*  Baugan  v.  Mann,  69  HL  493;  Harding  e.  Hale,  fll  IIL  ISS;  HoWillianw  P. 
Morgan,  01  m.  B9. 
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dangeroos,  th«  pablio  will  be  re^toBsible.*  If  'and  has  been 
dedicated  and  accepted  as  a  public  fiquare,  for  instance,  and 
iudiridTials,  upon  the  faith  thereof,  hava  built  their  houses  ia 
tefereooe  to  it  as  such,  the  dedicatiou  cannot  afterwards  bs 
lescinded  and  reroked.*  And  this  applies  as  well  to  a  dedi- 
cation hj  a  public  body  as  to  one  hj  a  private  individual. 
Thm,  where  the  commiBsionera  of  a  county  laid  out  a  town 
for  a  county  seat  by  a  plot,  on  which  certain  squares  were 
indicated  as  "  public  lots,"  and  individuals  built  around  one 
of  these,  it  was  held  tiiat  they  might  enjoin  the  erection  of 
buildings  upon  tbs  iMid  thus  set  apart.'  Nor  does  the  estc^ 
pel  depend  on  ^te  length  of  time  for  which  this  use  shall  have 
been  enjoyed.* 

8.  In  diacuBsing  the  matter  of  estoppel,  the  court,  in  Wel- 
laod  Canal  v,  Hathaway,  thus  q>eaka  of  acts  tn  pat*  :  "  An 
estoppel  is  so  called  because  a  man  is  excluded  from  saying 
any  thii^,  even  the  truth,  against  his  own  act  or  admission. 
The  acta  set  up  in  ibis  case,  it  is  not  pretended,  constitute  a 
technical  estoppel  which  can  only  be  by  deed,  or  matter  of 
record.  But  it  is  said  they  should  operate  by  way  of  estop- 
pel, — an  estoppel  tn  pait.  Such  estoppels  cannot  be  pleaded, 
but  are  given  in  evidence  to  the  court  and  jury,  and  may 
operate  as  effectually  aa  a  technical  estof^l  under  the  direc- 
tion of  the  court.  There  are  mfmy  acts  which  have  been 
adjudged  to  be  estoppels  in  pait,  such  as  livery,  entry,  accept- 
ance of  rent,  &c. ;  but  in  many,  and  probably  in  most  instances, 
whether  the  act  or  admission  shall  operate  by  way  of  estoppel 
or  not,  must  depend  upon  the  drcumstances  of  the  case.  As 
a  general  rule,  a  party  will  be  concluded  from  denying  his 
own  acts  or  adminienfi  which  were  expressly  designed  to  iu- 
flaence  the  conduct  of  another,  and  did  bo  influence  it,  and 
irtien  Buoh  denial  will  operate  to  the  injury  of  the  latter."* 

1  Bobbins  n.  JonM,  C.  B.  26  L  Bep.  29L  Mercer  v.  Woodgata,  L.  R. 
t(2.B.26L 

*  liTeimore  v.  ltaqa6kotM,  S6  loirk,  860.  ' 
■  BntlMrfard  v.  Tsylor,  BSMo.  Ufi;  Abbott  r.HiUe,  8  TtSSl ;  WMh-BMe. 

Id  ed.  217. 

*  anciwuti  >.  White,  fl  Pet.  488  j  HobU  «.  LoweU,  19  Pick.  406, 409 ;  Honter 
■.  Tmleea,  fe.,  S  HIU,  41 ;  State  «.  Traik,  6  Yt.  S66. 

»  Widland  Cud  v.  Hathawaf,  8  Wend.  483.  See  abo  Caming  ¥.  Qooid, 
16  Wend.  CSl ;  Tittu  b.  Mono,  40  Me.  848. 
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"  To  establish  an  estoppel  in  pait,  it  mufit  be  shown,  1.  That 
the  person  sought  to  be  estopped  haa  made  an  admis»oa  or 
done  an  act  with  the  intentioa  of  influencing  the  conduct  of 
another,  or  that  he  had  reaaoii  to  believe  would  influenoe  his 
conduct  inconsistent  with  the  title  he  proposes  to  set  up. 
2.  That  the  other  party  has  acted  upon  or  been  influenced  bj 
such  act  or  declaration.  S.  That  the  party  will  be  prejudiced 
hj  allowing  the  truth  of  the  admission  to  be  disproved."  ^ 
Thus,  where  A  was  about  to  purchase  a  lot  of  land  which 
adjoined  B's,  and  was  bounded  hj  it,  and,  not  knowing  the 
boundary-line,  applied  to  B  to  point  it  out  to  him,  who  did  so, 
knowing  that  the  inquiry  was  made  with  a  view  to  purchasing 
it ;  A  having  purchased  it,  relying  upon  this  statement  of  B, 
it  was  held  that  the  latter  was  estopped  to  deny  that  the  line 
thus  pointed  out  by  him  was  the  true  one.'  So  if  a  grantor 
point  out  to  his  grantee  a  wrong  line,  and  he,  not  kaowing 
the  contrary,  and  confiding  in  that  statement,  goes  on  and 
incurs  expenses  in  building  a  house  within  the  line  thus 
pointed  out  to  him,  the  grantor  would  be  estopped  to  deny 
that  the  line  thus  pointed  out  was  the  true  one,  so  as  to 
effect  a  title  to  the  land  on  which  the  house  bad  been  erected.' 
But  the  doctrine  of  estoppel  does  not  apply  where  every  thing 
is  equally  well  known  to  both  parties,  or  where  the  party 
Bought  to  be  estopped  was  ignorant  of  the  &cta  out  of  which 
hie  rights  arose,  or  where  the  party  seeking  to  conclude  him 
was  not  influenced  by  the  acts  or  admissions  which  are  set 
up  as  the  grounds  of  estoppel.*  And  to  enable  a  man  to  set 
up  a  title  by  estoppel,  the  party  must  have  been  ignorant  of 
the  true  state  of  the  title  at  the  time  he  took  it,  or  been  with- 
out  means  of  ascertaining  it  by  a  reference  to  records."  In 
Pennsylvania  it  has  been  held,  that  when  a  man  has  encour- 
aged another  to  settle  upon  and  improve  land,  and  expend 
his  money  upon  it,  he  will  not  be  permitted  afterwards  to 

1  Brown  V.  Bowen,  80  N.  T.  641  j  Hunkhui  v.  Olteiny,  102  Hm*.  301 ;  Aif 
denoQ  V.  Cobum,  27  Wii.  586 ;  HoUonej  t>.  Horon,  iH  N.  T.  Ill,  116, 117. 
■  SplUer  v.  Bcribner,  86  Yt.  247 ;  Hallaran  n.  Whitoimb,  48  Tt.  812. 

*  Butberford  s.  Tnc^,  48  ^lo.  825. 

•  Fletcher  a.  HoloMa,  26  Ind.  469;  Hill  r.  Bpley,  81  Penn.  St  884. 
■Wood  V.  Oriffln,  46  K.  H.  287;  Drew  p.  Kimball,  48  K.  H.  282;  Gotbm 

While,  20  WIk.  430  j  Hm  v.  Eple;,  iuf>. 
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take  it  £rom  him,  althougb  be  has  an  older  and  better  title, 
and  acted  himself  in  ignorance  of  hia  own  right.'  But  this 
dcMitrine  applies  only  to  a  bona  fide  improver,  who  is  led  into 
a  mistaken  expenditure  bj  the  acta  or  connivance  of  another, 
i}uppo»ng  the  property  to  be  his  own,  and  not  where 
he  knew  the  land  to  be  in  dispute  between  *  two  par-  [*4613 
ties,  and  volunteered  to  originate  a  new  claim.* 

9.  It  was  once  held  by  the  court  of  Pennsylvania,  that  if 
one,  having  a  deed  of  land,  were  to  stand  by  and  see  the  land 
sold  by  a  sheriff  as  that  of  another,  and  make  no  objection, 
he  would  be  estopped  to  claim  it,  although  the  deed  under 
which  he  held  was  then  upon  record.  But  this  was  after- 
wards overruled  by  the  same  court,  and  the  doctrine  tlierein 
assumed  which  had  been  borrowed  from  equity,  '^Qui  tacet, 
amaentire  videtur,  qui  potest  et  debet  vetare,  juhet"  was  not 
applicable  to  a  sale  where  there  was  no  element  of  fraudulent 
purpose  on  the  part  of  one  keeping  silence,  and  where  the 
purchaser,  by  the  exercise  of  reasonable  diligence,  had  the 
means  of  knowing  the  true  state  of  the  title.'  But  where 
one  made  a  deed  on  Sunday,  dating  it  upon  anotlier  day,  and 
his  grantee  conveyed  the  estate  to  a  stranger  who  was  igno* 
rant  of  this  fact,  it  was  held  that  the  grantor  was  estopped  to 
set  up  gainst  the  latter,  that  the  original  deed  was  made  on 
Sunday.*  Among  the  cases  where  the  doctrine  of  estoppel 
has  been  sought  to  be  applied  was  one  where  the  court  held, 
that  if  one  knowingly,  though  passively,  or  by  looking  on, 
suffers  another  to  purchase  and  expend  money  on  land  under 
an  erroneous  opinion  of  title,  without  making  kuown  his  own 
claim,  he  shall  not  exercise  his  right  against  such  purchaser. 
The  same  doctrine  is  repeated  in  Maine,  as  being  a  principle 
in  equity,  that  if  a  man  will  stand  by  and  see  another  person 
make  expensive  erections  on  land  claimed  by  him,  and  give 
no  notice  of  his  claim,  he  shall  be  enjoined  itom  afterwards 
making  clum  to  the  same,  to  the  injury  of  such  other  person.' 

>  H'EetTer  v.  Trnbj,  4  W«tu  &  S.  S2S. 

*  H'Connhk  v.  M'Hnitrie,  4  Watti,  196. 

*  HID  B. Bpl«r, 81  Penn.  St.  S81,  oTemiUng  Eplejs.  Wjtherow.T  W»tta,  168. 
Sm  8ba^e7  ■>.  Rangeler,  1  Woodb.  A  M.  217 ;  HiU  v.  H«7era,  *i  P«iid.  St.  176. 

*  Lore  V.  Welli,  26  Ind.  508. 

*  Sm  2  Smith,  Le»].  Cai.,  6th  Am.  ed.  662 ;  Bangetoy  b.  Spring,  21  Me.  ISO ; 
1.  o.  S8  Ha  127 ;  Great  v.  Jack,  S  Witti,  289. 
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And  in  anotlier  case  it  seems  to  h&Te  been  adopted  as  a  pria- 
oiplfl  of  law,  that  where  one  stands  b;  and  suffers  ajiother  to 
porcbase  Itrnd  to  which  he  has  a  tid«,  and  expend  money 
Uiereon  under  an  eironeous  impression  that  he  has  acquired 
a  legal  title  thereto,  and  does  not  disclose  lus  own,  he  shall  be 
OEtopped  to  claim  the  land,'  provided  he  is  himself  c<^nizant 
of  his  own  legal  righta.'  Thus,  where  the  defendants  owning 
the  lower  of  two  wing  dams  in  a  river,  by  means  of  which 
they  oould  flow  back  upon  the  upper  one,  and,  having  a  right 
to  do  so,  suffered  the  purohasere  of  the  upper  dam,  who  did 
not  know  of  tJtis  right,  to  go  on  and  mate  expensive  improve- 
ments upon  the  worka  at  the  upper  dam,  without  making 
known  th^  claim  of  a  right  to  obstruct  these  works,  although 
they  saw  the  upper  owners  making  these  expenditures,  they 
were  estopped  to  flow  back  and  injure  the  upper  works.'  The 
aame  ininciplo  was  applied  in  New  HampHhire,  in  respect  to 

personal  proper^  which  the  owner  suffered  to  be 
[*462]  mortgaged  in  his  *  presence,  to  one  ignorant  of  hia 

title.*  But,  ia  another  case,  the  court  surest  doubts 
whether  tJiis  admitted  doctrine  of  equity  would  apply  as  to 
the  title  of  real  estate  at  law ; '  and  in  a  case  in  Massachu- 
setts, Wilde,  J.,  denied  that  it  applied  at  law  in  Massachu- 
setts, or  in  any  State  but  Pennsylvania,  and  assumed  that  the 
doctrine  prevailed  there  only  tiecause  of  the  mixed  jurisdic- 
tion of  law  and  equity  in  their  courts.^  In  a  case  in  Kew 
York,  where  two  adjacent  owners  had  occupied  for  eleven 
years,  on  either  side,  up  to  a  fence  as  a  division-line,  and 
one  of  them  had  gone  on,  with  the  acquiescence  of  the  other, 
,and  made  expensive  improvements  upon  the  land  in  his 
pOBsesBion,  it  was  held  that  the  other  was  estopped  from 
setting  up  the  true  line  against  the  one  who  had  thus  ex- 
pended his  money;  and  the  chancellor  remarked,  in  giving 

1  Hatch  D.  KimlMtU.  10  He.  1« ;  TiEni  v.  Mone,  40  Me.  948 ;  Kuigeler  p. 
Sprins,  28  Me.  127 ;  MoirUon  v.  Horruon,  i  Duu,  IS ;  Pickwd  v.  Sean,  0  A. 
A  £.409;  SnodgTMi  e.  BlckeUi,  IB  Cal.  S69;  WaUn'  .Appeal,  U  PenQ.  St. 

>  Jnnctioii  It.  S.  v.  Earpold,  19  lod.  860.      >  Brawn  v.  Bona.  SO  H.  T.  t4L 

*  TbompaoQ  e.  Sanboni,  11  N.  H.  201. 

*  UanhaU  tr.  Pierce,  12  K.  11.128;  bnt  *ee  Bnnlrt  *.  Otli,  S  N.  H.  MT. 

*  Haaid  v.  Hall,  1«  Pick.  46T,  4fla 
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the  opinion,  "  Perhaps  a  gnuit  slight  be  presumed  within 
twent;  yean."  ^  Id  Massachosetta,  if  a  partf  ean  be  estopped 
to  claim  land  by  reaaoD  of  etanding  by  and  eveb  tacitly  en- 
coBxaging  the  sale  thereof,  it  is  only  where  he  timceaU  an 
outstandii^  title.*  And  vhere  adjutent  owners,  -intending 
to  establish  the  true  line,  i^ee  upon  one  which  is  not  such, 
and  oocnpy  under  it,  under  a  mistake  as  to  thft  true  line, 
neither  is  estopped  to  claim,  in  a  real  action,  to  the  tree  line, 
especially  if  the  tenant  has  not  made  improTcmenta  on  the 
land  of  greater  value  than,  that  of  the  land  without  such  im- 
provements, and  for  which  he  is  entitled  to  recoTer  of  the 
demandant.' 

9  a.  The  importwce  of  fixing,  as  far  bs  may  be,  by  propec 
limitB,  the  dootiina  of  ettoppal  in  pait,  in  its  application  to 
titles  of  real  estate,  seems  to  require  some  additional  illuatra- 
tion  to  what  has  already  been  said.  And,  in  the  first  place, 
an  estoppel  tn  paitt  where  it  applies,  is  as  elEectual  as' a  deed, 
but  no  more  so.  So  that,  if  the  purty  doing  the  act  could  not 
have  made  a  deed  of  the  land  in  queation,  his  act  cannot  cr&< 
ate  an  estate  by  estoppel  in  the  same.*^  In  the  next  place,  a 
part7  who  insists  upon  the  act  of  another  as  working  an  es- 
toppel must  dbow  that  he  acted  upon  t^e  same,  and  that  it 
formed  the  inducement  which  led  him  at  the  time  to  do  what 
he  did.  Thos,  where  an  infEtut,  whose  land  had  been  irregu- 
lady  sold  during  his  minority,  made  declarations  after  he 
eame  of  age,  expressis^  his  satisfaction  with  the  sale,  it  was 
held  not  to  be  an  estoppel  to  his  claim  to  the  estate,  because, 
being  made  l<Hig  after  the  sale,  it  oonld  have  formed  no  in- 
dncement  to  the  party  to  make  the  purchase.'  But  acta  and 
declarations  of  a  poEdtive  character  are  not  the  only  grounds 
of  estoppel.  Under  some  circumstances,  one  may,  by  being 
silent  or  pasuTO  when  he  ought  to  speak  or  act,  estop  himself 

I  AdMu  R  Boi&irell,  16  Wend.  386,  SOS ;  laTertj  v.  Hoora,  8S  Bvb.  S61. 

*  Puker  V.  Barkar,  3  Net  428 ;  Copelaaid  0.  Copebuid,  38  He.  S26;  Stermi 
■.  UcNuva,  M  He.  178 ;  2  eatib.  Lead.  Cm.,  6th  Am.  ed.  BSO. 

*  Tolman  p.  Spartwwk,  6  Uet  469 ;  Tito*  >. Uoth,  40  He.  348,  SfiG;  Onnibjr 
*.  IhmMfl,  84Feiin.Bt.403;  BobiMOD  n.  Jiutloe,  8  Pcmn.  22,  28. 

*  iMwaU  •.  Donidi,  2  Qrmj,  169;  BeanpUnd  d.  UcEeeo,  28  Fenn.  St  124 
«iU,p.*4fie. 

*  AaOej  p.  VjgeH,  M  Penn.  St.  ITS,  IBS ;  Alien  v.  Allen,  46  Fann.  St.  478 
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fi'om  claiming  his  rights.  Questions  of  this  kind  have  moat 
frequnntly  arisen  in  cases  where  one  having  a  claim  upon  land 
has  stood  by  or  known  of  a  sale  of  it  being  made  as  the  prop- 
erty  of  another,  without  disclosing  his  claim.  This  notion  has 
been  carried,  in  some  cases,  to  an  absurd  extent.  In  one,  the 
court  intimate,  that,  if  a  man  were  to  see  his  estate  advertised 
to  be  sold  as  that  of  another,  he  would  be  bound  to  publish 
notice  of  his  title,  unless  he  was- openly  in  possession  of  the 
premises.*  Amongst  the  variety  of  rulings  of  courts  upon 
this  subject,  some  of  which  may  be  found  in  the  cases  cited 
below,  the  better  opinion  now  seems  to  be,  that  if  a  man  holds 
a  title  to  his  lands  by  deed,  which  has  been  duly  recorded,  it 
is  all  the  notice  he  ia  bound  to  give  so  long  as  he  remains  pas- 
sive;'  and  that  it  is  only  when  he  sees  another  purchasing 
land  upon  which  he  has  some  unrecorded  lien  or  charge,  of 
which  the  other  is  ignorant,  that  he  is  bound  to  give  notice 
thereof.  And,  upon  failing  to  do  so,  he  Is  estopped  to  set  op 
such  claim  against  the  purchaser.'  In  one  of  these  cases,  one, 
having  an  equitable  title  to  land  which  had  not  been  recorded, 
attended  an  auction  of  the  premises,  and  bid  upon  them,  and 
they  were  bid  off  by  a  stranger ;  no  notice  havii^  been  given 
of  this  equitable  claim,  the  one  having  it  was  estopped  to 
set  it  np.*  In  another,  a  man  had  erected  a  bowling-alley 
upon  the  land  of  another  under  a  lease ;  and,  during  the  term, 
the  lessor  offered  the  estate  at  auction,  and  the  lessee  bid  upon 
it,  but  it  was  bid  off  by  another.  It  was  held  that  the  owner 
of  the  bowling-alley  was  not  estopped  to  claim  aud  remove  it 
as  a  fixture,  nothing  having  been  said  of  it  at  the  time  of  the 
sale."  In  the  words  of  one  of  the  courts,  "  It  is  only  whea 
silence  becomes  a  fraud  that  it  postpones.*'  ^    The  cases  all 

>  Keeler  ir.  Vantnyle,  6  PeoD.  Bt.  258;  Billingtoii  n.  Webh,  e  Blnn.  129] 
Brown  u.  Bowen,  80  N.  T.  61B, 

'  Ooundies.  Northampton  Wat«r  Co.,  TPenn.  St.  283;  KnoufFi).  ThompHm, 
16  Penn.  St  86i;  Ffttterton  t>.  Eiterling,  27  Qa.  207;  Fiahei  v.  Monman, 
11  Ohio  St.  42, 47 ;  Tongue's  Leuee  v.  Nutwell,  17  Md.  212,  2S0 ;  HUl  r.  Epley, 
31  Penn.  St.  332 ;  Odiin  d.  Ootb,  11  N.  H.  177 ;  Brinckerhoff  n.  Laniing,  4  Jobn). 
Ch.  70 ;  BigelQw  v.  Topliff,  25  Tt.  287 ;  Carter  r.  Champion,  8  Conn.  554. 

■  Ora7  r.  Bartlett,  20  Pick.  193.  *  Bice  n.  Buuce,  IB  Ho.  SSL 

(  Hamaban  r.  O'Reillj,  102  Man.  201. 

*  HiU  n.  Eplej,  81  Penn.  SL  3S1.     Bee  alw  Fickard  ».  Sean,  6  A.  &  B.  469; 
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conciu  in  thin,  that  no  man  can  set  up  another's  act  or  decla- 
ration as  the  ground  of  an  cBtoppel,  unlesB  he  has  himself  been 
misled  or  deceived  b;  each  act  or  declaration ;  nor  can  he  set 
it  up,  where  he  knew,  or  had  the  Bame  means  of  knowledge,  as 
to  the  tmth  of  the  statement,  as  the  other  partj.*  Thoa  where 
one,  having  an  estate  over  which  A  had  a  right  of  way,  made 
a  will,  and  appointed  A  his  executor,  with  a  power  to  sell  the 
testator's  lands.  A  did  so,  and  B  bid  off  the  parcels  over 
which  A  had  the  right  of  way.  B  afterwards  refused  to 
accept  a  deed  unless  A  would  give  up  his  right  of  way  across 
the  premises ;  which  he  agreed  orally  to  do,  and  B  took  the 
deed.  It  was  held,  that  as  A  received  no  consideration  for 
the  promise,  and  as  B  was  bound  to  accept  the  deed  by  virtue 
of  luB  bid,  the  giving  up  the  easement  was  not  the  inducement 
to  do  any  thing  which  he  was  not  already  bound  to  do,  and 
therefore  A  was  not  estopped  to  claim  the  easement.'  The 
aame  rule  has  been  applied  where  the  owner  of  land  has  stood 
by  and  allowed  another  to  go  on  and  make  improvements  upon 
it,  in  the  mistaken  belief  that  he  was  the  owner  thereof.  If 
the  true  owner  not  only  knows  of  euch  expenditures  beii^  in- 
curred, but  also  that  the  other  party  is  doing  it  under  a  belief  ' 
that  he  owns  the  land,  it  is  regarded  a  fraud  to  suffer  him  to 
go  on  without  notice ;  and  he  would  thereby  be  estopped  to 
claim  the  improvements,  &c.,  and,  in  some  cases,  even  the 
land  itself.'  Thus,  where  A  sold  land  to  B  by  parol,  without 
giving  any  deed,  and  represented  to  C  that  he  had  conveyed 
it  to  B,  and  thereupon  C  purchased  the  estate  of  B,  and  made 
improvements  upon  it,  it  was  held  that  A  was  estopped  to  set 
up  a  title  agunst  C,  on  the  ground  tbat  he  had  not  made  a 

Wdl(  V.  Pierce,  T  Forter,  611;  Drew  v.  Boat,  86  If.  H.  842;  Qnggv.  Weill, 
lOA.  &E.90;  Blackwood  d.  Jone*,  4  Jones  (Eq),  Ca;  Coohna  n.  Harrow, 
S2IU.  845;  Watkiu  s.  Peck,  18  N.  U.  87S;  Brinckerhofr  v.  Imiudb.  4  John*. 
Ch.  TO ;  Darit  e.  DaTia,  26  Cal.  42 ;  poa,  pi.  B  b. 

>  Omwbf  n.  Ihin>eii,S4  Penn.  St.  472;  Gray  0.3811100,20  Pick.  198;  Mis 
Cinia  B.  McMichael,  29  Qeo.  S12;  JeweH  v.  Miller,  10  N.  T.  406;  HiU  v.  Eplef, 
SI  FSniL  St  881 ;  Ferrii  r.  CooTer,  10  Gal.  589. 

»  Erb  B.  Brown,  69  Peon.  St.  218. 

*  HcGarritj  b.  Bjingtoa,  12  Cal.  481 ;  Enonff  v.  Thompion,  16  Penn.  St 
8S4 ;  QouDdie  s.  Northampton  Water  Co.,  7  Penn.  St.  288 ;  Robinson  d.  JtutlM, 
{Pun.  22;  GaiUng  v.  Bodnan,  8 Ind.  289 ;  Odlln  b.  Qore,  41  N. H.  477. 
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deed  to  B.*  So  vhere  the  heirs  of  A,  under  a  mistakea  sup- 
position thftt  hia  executor  or  one  of  the  heira  was  authorized 
to  sell  hia  landsi  informed  one  who  wished  to  porchaae  these 
that  the  ezeeiitor  or  heir  named  was  antiioiized  to  convey 
them,  and  he  took  a  deed  from  the  executor  and  heir,  they 
were  estt^ped  to  claim  the  land,  whether  these  representa- 
tivea  were  made  fraudulently  or  innocently  under  a  miBtake, 
inasmuch  as  the  purchaser  had  acted  on  the  &ith  of  tlteir 
being  true ;  and  the  court,  in  saoh  a  case,  would  compel 
the  heirs  to  convey  to  the  purchaser,  and  thereby  relieve  the 
estate  from  a  cloud  upon  the  title.* 

Qb.  It  is  difficult  to  draw  the  precise  line,  how  fiir  positive 
fraud  must  enter  into  the  act  or  declaration  of  the  party  who 
is  sought  to  be  estopped.  But  that  it  must  have  the  sama 
effect  upon  the  party  who  sets  it  up  as  an  estoppel,  as  a  fraud, 
is  probably  uniTersally  true.  The  cases  upon  the  subject  are 
numerous,  and  not  easily  reconciled.  An  able  and  elsbcnate 
opinion  by  Field,  C.  J.,  maintains  the  doctrine,  that,  to  estop^ 
a  man  by  his  act  or  admission,  it  must  be  fraudulently  done ; 
and  the  same  principle  is  sustained  by  the  court  of  Penasyl- 
vaoia,  in  Hill  v,  Epley.  The  language  of  the  former  is  this : 
**  It  is  undoubtedly  true,  that  a  party  will,  in  many  instances, 
be  concluded  by  his  declarations  or  conduct  which  have  influ- 
enced the  conduct  of  another  to  his  injury.  The  party  is 
said,  in  such  cases,  to  be  estopped  from  denying  the  truth  of 
his  admissions.  But  to  the  application  of  this  principle  with 
respect  to  the  title  to  property,  it  miist  appear,  first,  that  the 
party  making  the  admission  by  his  declarations  or  conduct 
was  apprised  of  the  true  state  of  his  own  title  ;  second,  tbati 
he  made  the  admission  with  the  express  intention  to  deceive, 
or  with  such  careless  and  culpable  negligence  as  to  amount  to 
constructive  fraud ;  third,  that  the  other  party  was  not  only 
destitute  of  all  knowledge  of  the  true  state  of  the  title,  but  of 
the  means  of  acquiring  such  knowledge  ;  and  fourth,  that  he 
relied  directly  upon  such  admission,  and  will  be  injured  by 
allowing  its  truth  to  be  disproved.""  And  the  language  of 
the  court  of  Pennsylvania  is  in  accordance  witii  this :  *'  The 

1  Eefi  V.  TMt,  88  HL  810.  ■  F*tU  ».  BotMrti,  60  N.  7. 222,  230. 

*  Boggi  B.  Hereed  Co-,  li  Oa.  8S7 ;  OUdd«n  v.  Stropler,  62  Fetm.  St  U6. 
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primary  ground  of  the  doctrine  is,  that  it  would  be  a  £raud  in 
a  party  to  assert  what  his  preTioua  conduct  had  denied,  when, 
on  the  faith  of  tliat  denial,  others  have  acted.  The  element 
of  fraud  is  essential,  either  in  the  intention  <^  the  party  es- 
topped, or  in  the  effect  of  the  evidence  which  he  attempts  to 
set  up."  *  The  courts  of  Illinois  use  language  equally  strong : 
"  The  doctrine  of  estoppel  in  pais,  or  equitable  estoppel,  is 
based  upon  a  fraudulent  purpose  and  fraudulent  result.  If, 
therefore,  the  element  of  fraud  be  wanting,  there  is  no  estop- 
pel." '  There  ia  a  limitation,  indeed,  to  this  doctrine  adopted 
by  the  United  States  Court,  to  the  effect  that  there  must  be 
some  intended  deception  in  the  conduct  or  declarations  of 
the  party  to  be  estopped,  or  such  gross  carelessnees  on  hia 
p^;  as  to  amount  to  conitructive  fraud.'  The  portion  of  the 
foregoing  propositiona  which  ia  the  most  obnoxious  to  criti- 
cism, in  the  light  of  other  decided  cases,  is  the  doctrine,  that 
one  would  not  be  estopped  by  his  acts  or  declaration,  If  done 
in  ignorance  of  his  rights,  and  without  fraud,  or  that  careless- 
ness which  amounts  to  constructive  fraud.  But  the  cases 
are  not  few  where  it  has  been  held  that  a  party  may  be 
estopped  by  his  acts  and  declarations  if  designed  to  infiuence 
the  conduct  of  another  who  relies  upon  the  same,  and  acts 
accordingly,  although  both  were  ignorant  that  what  is  thereby 
represented  is  not  true ;  and  this  upon  the  femiliar  princi- 
ple, that,  if  one  of  two  innocent  parties  must  suffer,  he  through 
whoae  E^ncy  the  loss  occurred  should  sustain  it.  It  may 
therefore  be  stated  by  way  of  illustration,  as  a  legal  propo- 
sition, that  if  one  were  induced  to  purchase  an  estate-by  the 
acts  or  representations  of  another,  designed  to  influence  his 
conduct,  and  creating  a  reasonable  belief  on  his  part,  under 
which  he  acts,  that  be  is  thereby  acquiring  a  valid  title  to  the 
same,  the  party  who  should  thus  have 'influenced  him  would 
be  estopped  to  set  up  his  own  title  existing  at  the  time  of  the 

)  Hin  0.  Epl«7,  SI  Peon.  St  8S4.  8m  sIm  1  Stotj,  Eq.  S  891 ;  Adftm,  Eq. 
151 ;  Cop«land  a.  Copelftnd,  2S  H^ite,  S39 ;  WhiUker  v.  WIllimniB,  20  Conn.  104 ; 
IMApUine  V.  Hitchcock,  0  Hill,  17 ;  Tolmui  v.  Spuhswk,  6  Met.  4T6 ;  Brewer 
>.  Boiton  &  WoTceater  R.  R.,  Id.  4ST ;  UcCrackeD  v.  Bui  Frantdico,  16  Cal.  626 
82T. 
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purchase  against  that  of  the  parchaser.  It  is  enough  that 
the  latter  has  iDeen  misled  by  the  acts  or  declarations  of  the 
former,  if  the  same  were  intended  to  influence,  and  did  influ- 
ence, his  conduct,  although  no  fraud  was  designed.^  Aud 
Field,  J.,  in  the  above  case  of  Henshaw  v.  Bissell,  says, 
'*  There  are  cases,  it  is  true,  where  declarations  may  be  made 
under  such  peculiar  circumstances,  that  the  party  will  be  es- 
topped from  denying  any  knowledge  of  his  rights."  Proba- 
bly the  language  of  Lord  Campbell,  in  defining  what  would 
constitute  an  estoppel,  would  be  found  to  furnish  a  broader 
and  better  role  than  that  which  requires  positive  fraud  as  one 
of  its  essential  elements.  And  the  sune  is  approved  by  the 
court  of  Massachusetts  ;  viz., "  If  a  party  wilfully  make  a  rep- 
resentation to  another,  meaning  it  to  be  acted  upon,  and  it  is 
so  acted  upon,  that  gives  rise  to  what  is  called  an  estoppel." 
'*  The  party  setting  up  such  a  bar  to  the  reception  of  the 
truth  must  show  that  there  was  a  wilful  intent  to  make  him 
act  on  the  faith  of  the  representation,  and  that  he  did  so  act." 
And  by  "  wilfully,"  as  explained  in  Freeman  r.  Cook,  *'  we 
must  understand,  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least  that  he  meant  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon  ac- 
cordingly." '  But  a  disclaimer  of  title  made  to  one  who  was 
not  thereby  influenced  to  rely  upon  it,  and  did  not  actually 
rely  upon  it  in  his  acts,  tn  such  a  manner  that  it  would  work 
a  fraud  upon  him  to  have  it  denied  or  retracted,  would  not 
work  an  estoppel.^  But  where  one,  about  to  purchase  a  par- 
cel of  land,  inquired  of  B  if  he  had  any  claim  upon  it,  and  he, 
by  foi^etfulness  and  honest  mistake,  informed  the  inquirer 
that  he  had  not,  when  in  fact  he  had,  be  was  estopped  to  set 

1  BeiupUuid  D.  HcKeen,  38  Feno.  St.  124 ;  Bobimon  v.  Jnatice,  2  Fean.  22 ; 
Morris  Cftnnl  v.  Lewis,  1  Beailej,  S32 ;  Knonff  n.  Thompwiii,  16  Feno.  8t  361 ; 
Wftten'  Appeal.  Sfi  P«nn.  St  626 ;  FrMman  r.  Cooke,  2  Exch.  668 ;  Comith  r. 
Abington,  i  Hurls,  ft  N.  MB ;  Jewett  p.  MiUer,  10  N.  T.  406 ;  McCnne  v.  Mc- 
HichMl,  29  G».  812 ;  TUton  s.  Nelson,  37  Barb.  69S ;  Blackwood  n.  Jonca,  4  Jooea, 
^.  56 ;  Newnun  c.  Edwirda,  84  Penn.  St.  S4 ;  Snodgiu*  v.  Blcketu,  13  C«l.  868 ; 
Baraei  n.  McKft;,  T  Ind.  801. 

*  Howud  V.  Hndion,  3  £.  ft  BUck.  10 ;  Andrews  s.  LyoM,  II  Allen,  S49; 
note  to  Am.  ed.  2  E.  ft  Black.  13. 

)  Maboner  v.  Van  Winkle,  21  Cal.  UO ;  Cirpentlei  v.  Tblratim,  94  Cal.  281 
See  alM  DarU  «.  D«Tto,  2«  Cti.  86-M. 
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it  up  against  this  puicltaser  who  had  acted  upon  the  faith  of 
his  represeutation.i  So  if  oae  holding  a  mortgage  upon  laud 
actively  induce  a  person  to  purchase  it  of  the  mortgagor,  with- 
out disclosing  his  mortage,  he  would  be  estopped  to  claim 
under  it.'  And  where  a  husband  and  wife  weie  tenante  by  en- 
tirety, and,  after  his  death,  the  estate  was  sold,  and  the  widow, 
igsor&nt  of  her  rights  as  survivor,  and  in  good  faith,  encour- 
aged a  purchaser  to  bid  for  and  take  a  deed  of  it,  she  and  her 
heirs  were  held  to  be  estopped  thereby  to  set  up  a  cl^m  to  the 
estate.'  In  order,  however,  to  work  an  estoppel  tn  pai»,  the 
acts  and  declarations  relied  on  must  have  been  accompanied 
with  an  intention  and  design  that  they  should  be  acted  upon 
by  the  party  who  sets  up  the  estoppel,  and  he  must  have 
acted  upon  them  accordingly.*  Silence  alone  would  not  have 
that  effect,  unless  it  were  in  itself  fraudulent.'  As,  for  exam- 
ple, he,  knowing  his  title,  should  wilfully  conceal  it,  and 
allow  an  innocent  party  to  go  on  and  be  misled  by  his  silent 
acquiescence.'  But  if  the  party  purchasing,  in  such  a  case, 
were  cognizant  of  the  bicts,  he  could  not  avail  himself  of  his 
ignorance,  or  mistake  in  respect  to  their  legal  eSsctJ  As  a 
gener^  thing,  courts  of  equity  never  grant  relief  upon  the 
sole  ground  of  a  mistake  in  law.'  The  principles  applicable 
to  cases  of  estoppel  in  paU,  as  affecting  the  title  to  real  prop- 
erty, can,  however,  he  better  illustrated  by  a  reference  to 
some  of  the  cases  in  which  analogous  questions  have  been 
raised,  than  by  general  rules  apd  propositions.  In  that  of 
Tilton  V.  Nelson,  a  husband  and  wife,  having  mortgaged  an 

1  Beardsler  p.  Foot,  14  Ohio  St.  416,  and  cmm  died  on  p.  417. 

*  Bigelow  V.  FoM.  SB  He.  162. 

*  Hkple  r.  KnuATt,  58  Penn.  St.  S6S. 

*  Tomer  c.  Coffin,  12  Allen,  401 ;  Andrew!  v.  Lyons,  11  AUen,  8fi0;  Plainer 
v.  Lord,  9  Allen,  46T,  466 ;  Brawn  p.  Bowen,  80  N.  T.  641 ;  Flomb  v.  Cattuan- 
giu  Ini.  Co.,  18  "N.  T.  892 ;  KiuteU  v.  Hdonef,  89  Vt.  684. 

*  Maple  c.  Kntsart,  68  Penn.  St.  S62. 

*  Odiln  V.  OoTe,  41  X.  U.  478 ;  anU,  pi.  0  a. 

>  Ultoo  V.  HeUon,  27  Barti.  696;  Stom  v.  Barket,  8  Johnt.  Ch.  1S6,  ITO; 
Bobbi  *.  Norton,  1  Tem.  ISS ;  Enn«den  r.  CbejtiBj,  2  T«ni.  IGO ;  Raw  r,  Pot«, 
2  Vera.  289 ;  Wood  c.  Qrlffln,  4S  N.  H.  287 ;  Drew  «.  Kimball,  43  N.  H.  282. 
See  Jordan  v,  6ieTen*,  61  He.  84,  when  one  wai  allowed  to  aTidl  henelf  of 
Ignorance  of  her  legal  right*. 

*  Jacob!  V.  Moronge,  47  N.  T.  67. 
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estate  to  loan  commiauoners,  with  s  power  of  eale,  tbe  bus- 
baud  applied  to  them  to  make  sale  of  the  same,  and  induced 
the  officers  of  a  hank,  who  held  a  judgment  against  him,  to 
purchase  the  mortgaged  estate  for  the  purpose  of  satisfjing 
their  debt,  which  they  did,  and  the  bank  afterwards  sold  the 
estate  in  parcels.  The  sale  was  for  some  reason  irregular  on 
the  part  of  the  commissioners,  and  the  title  defective  ;  and, 
after  the  husband's  death,  his  heir-at-lawattempted  to  recover 
the  land  on  that  ground.  But  it  appearing  that  the  father 
knew  the  facts,  though  not  their  legal  effect,  and  had  induced 
the  bank  to  purchase  the  estate  as  if  the  title  were  a  valid 
one,  the  court  held  that  be  and  all  privy  in  estate  with  him 
were  estopped  to  set  up  an  adverse  tiUe.  In  Storrs  v.  Bar- 
ker, the  plaintiff's  daughter,  whose  heir  he  was,  made  a  will 
while  covert,  devising  her  real  estate  to  her  husband.  The 
husband  offered  the  land  for  sale ;  and  the  father,  supposing 
the  will  to  be  valid,  advised  the  defendant  to  purchase  it, 
stating  at  the  same  time  that  he  bad  no  clum  to  it.  Soon 
after  the  purchase,  the  plaintiff  ascertained  that  the  devise, 
being  that  of  a  feme  covert,  was  void,  and  claimed  the  estate. 
But  the  court  held  that  he  was  estopped  to  set  up  a  title 
t^ainst  one  whom  be  had  thus  misled  as  to  the  true  state  of 
the  title.  So  where  a  mortg^e  was  made  conditioned  to 
support  the  mortgagee  and  his  wife  during  their  lives.  The 
mortgagee  having  died,  the  mortgagor  offered  the  estate  for 
sale  as  free  of  incumbrance.  The  widow  of  the  mortgagee 
took  part  in  the  negotiation,  and  advised  to  the  purchase,  but 
stud  nothing  of  having  any  claim  upon  it.  It  was  held  to 
estop  her  and  the  administrator  of  the  mortgagee  from  en- 
forcing the  mortgf^e.'  In  Hunsden  v.  Cheyney,  a  son  set- 
tled upon  bis  wife,  at  marriage,  a  term  in  the  presence  of  bis 
mother,  stating  to  her  that  the  same  was  to  come  to  him  at 
his  mother's  death.  This,  though  done  in  his  mother's  pres- 
ence and  hearing,  and  she  was  witness  to  the  deed,  was  not 
denied  by  her,  and  she  did  not  then  know  that  she  had  a 
claim  to  the  term  as  a  tenant  in  tail.  And  it  was  held  that 
she  was  thereby  estopped  to  set  up  any  greater  estate  in  the 

>  Btgelow  If.  Fou,  69  He.  168. 
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term  than  one  for  her  own  life.  In  Blackwood  v.  Jones,  one 
having  a  claim  upon  land  was  present  at  the  sale,  and,  to  an 
inquiry,  stated  that  bis  claim  had  been  settled.  He  was  held 
to  be  estopped  to  set  up  the  same  against  the  purchaser. 
And  in  Snodgrass  v.  Ricketts,  the  true  owner  was  held  to  be 
estopped,  where  a  sale  was  made  by  another  in  his  presence, 
and  the  purchaser  was  instigated  by  tie  one  who  bad  the  title 
to  buy  the  land.  In  Beaupland  ».  McKeen,  one  who  had 
been  employed  to  purchase  land  for  another,  who  bought  and 
paid  for  the  same  upon  the  faith  ^hat  he  had  obtained  thereby 
a  good  title,  was  estopped  to  set  up  a  pre-existing  adverse 
title,  which  be  had  purchased  after  the  purchase  made  by  the 
tenant. 

9  e.  Numerous  questions  have  arisen  between  parties  own- 
ing adjoining  lands  &om  fixing  the  dividing-lines  between 
them,  or  constructing  division-fences  separating  them,  wherein 
it  has  been  attempted  to  apply  the  doctrine  of  estoppel,  ei- 
clnding  the  right  to  change  these,  if  afterwards  found  not  to 
conform  to  the  true  division-lines.  Many  of  these  cases  will 
be  found  collected  in  2  Smith's  Leading  Cases  (5th  Am.  edi- 
tion, p.  649).  But  the  decisions  have  been  so  variant,  that  a 
few  of  them  ought  properly  to  be  mentioned  before  attempt- 
ing to  deduce  any  rule  applicable  to  such  cases.  In  Common- 
wealth V.  Fejepscut  Proprietors,'  a  resolve  of  the  l^islature, 
establishing  the  bounds  of  the  lands  of  the  State,  estopped 
the  latter  from  denying  they  were  the  true  bounds.  In  Lav- 
erty  v.  Moore,^  two  adjoining  owners  of  land  covered  with 
water,  which  they  were  about  to  £11,  agreed  upon  a  line  be- 
tween them,  and  one  of  them  went  on  and  filled  his  part  up 
to  the  line  agreed  upon.  The  other  having  claimed  beyond 
this  line,  the  court  held  he  was  estopped  to  deny  that  tlie 
line  agreed  upon  was  the  true  one,  it  having  been  settled  by 
the  acts  and  acquiescence  of  the  respective  owners  on  each 
fflde.  It  will  be  remarked,  that  the  act  of  filling,  in  this  case, 
had  greatly  enhanced  the  ordinal  value  of  the  land  at  the 
expense  of  him  who  made  it.  On  the  other  hand,  there  is  a 
class  of  cases,  where,  as  in  Tolman  v.  Sparhawk,  above  cited, 

1  10  Mui.  166.  *  82  Barb.  847,  S6L 
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it  has  beeu  held  that  a  line  agreed  upon,  or  a  division-fenoe 
cooatiucted  bj  parties,  if  the  same  were  done  under  a  mia- 
taka,  and  the  true  line  were  aftenrards  to  be  ascertained, 
might  be  corrected.^  But  s  different  doctrine  was  held  in 
Iowa,  where  the  parties  had,  by  mistake,  occupied  up  to  a 
dividing-fence,  on  each  side,  for  the  period  of  limitation.  The 
mutual  mistake  would  not  affect  the  rights  of  the  parties 
arising  from  adverse  possession.^  So,  in  Brewer  v.  Boston 
and  Worcester  Railroad,'  the  partiee,  iatendii^  to  establish 
the  true  division-line  between  them,  fixed  the  bounds  indi- 
cating this  line,  and  occupied  their  lands  accordingly  for  more 
than  twenty  years.  When  the  tenant,  who  had  purchased  of 
the  original  owner  upon  one  side  of  the  line,  was  abput  to 
make  the  purchase,  he  inquired  of  the  other  owner  as  to  the 
land,  and  was  told  by  the  latter  that  he  did  not  own  beyond 
the  line  above  mentioned.  The  tenant  thereupon  purchased 
and  entered  upon  the  land,  filled  it  up,  erected  fences  and 
buildings  upon  it,  in  the  presence  of  the  other  owner,  who 
frequently  pointed  out  the  line,  and  neyer  objected  to  the 
acts  of  the  tenant,  nor  gave  him  any  notice  that  he  claimed 
the  land.  It  was  afterwards,  by  the  decision  of  another  case, 
ascertained  that  the  line  agreed  upoa  and  occu[Hed  was  not 
the  true  line ;  and  the  party  who  bad  agreed  to  it  brought  an 
action  against  the  tenant  to  recover  the  strip  of  land  between 
the  true  and  agreed  line.  And  the  coui-t  held  that  he  was 
not  estopped  by  these  several  transactions,  because  the  line 
was  forced  upon  in  good  faith,  under  a  mistake  of  facts,  and 
it  was  now  ascertained  where  the  true  line  was.  The  party 
made  no  declaration  contrary  to  his  honest  belief  at  the  time, 
or  wit^  any  intention  to  deceive  the  tenant.  The  court,  more- 
over, state  this  broad  proposition,  which  certainly  is  apparently 
at  variance  with  more  than  one  of  the  propositions  contained 
in  what  has  already  been  said  :  *'  A  party  is  not  to  be  estopped 
to  prove  a  legal  title  to  his  estate  by  any  misrepresentation  of 

1  Prop.  Uverpool  Whui  e.  Preacott,  T  Allen,  4M ;  Thftj'w  v.  Bmod,  8  AUen, 
WS;  Cooa  tf.  Smith,  2B  M.  Y.  892;  Baldwin  *,  Brown,  16  N.  T.  S59i  BoimU*. 
Haloney,  Sfl  Verm.  680. 

1  Burdick  c.  Helvtor,  SS  Iowa,  616. 

*  Brewer  v.  Bo*.  &  Wor.  R.  B.,  6  M«t  47a  See  *bo  Cook  e.  Baboock,  11 
Ciuh.  210.    Bat  we  Bl»ir  c.  Snuib,  1ft  Mo.  281. 
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its  locality,  made  by  mistake,  without  fraud  or  intentional 
deception,  although  another  party  may  be  induced  thereby  to 
poTchaae  an  adjoining  lot,  the  title  to  which  may  prove  de- 
CeotiTe."  Whether  tiie  doctrine  above  stated  caa  be  recon- 
ciled to  rules  and  dicta  which  are  found  in  the  caaes  before 
<»ted,  or  some  of  those  hereafter  mentioned,  it  is  well  to  dia- 
ciiminate  between  cases  like  that  of  Brewer  v.  Boston  and 
Worcester  Railroad,  and  another  class  which  have  arisen  in 
the  same  court,  and  might,  at  first  thought,  mislead  the  in- 
quirer. If,  for  instance,  the  line  between  two  adjacent  own- 
ers be  in  dispute,  and  the  parties  refer  to  arbitrators  to  deter- 
mine the  same,  who  he^  and  award  upon  the  subject,  the 
several  owners  will  be  bound  to  conform  to  such  award.'  But 
while  the  award  of  arbitrators  as  to  such  line  would  be  bind- 
ii^  upon  the  parties  to  it,  no  award  as  to  the  title  to  any  part 
of  BQch  lands  would  be  binding.*  A  mere  i^eement,  though 
a  mutual  one,  to  employ  a  common  f^ent  to  run  a  line  and 
set  up  the  bounds  between  two  proprietors,  would  not  estop' 
either  party  &om  showing  an  error  or  mistake  in  this  line.* 
So  where  the  deeds  of  the  patties  called  for  certain  monu- 
ments not  then  in  existence,  or  a  certain  line  which  had  no^ 
beenmn  out  on  the  surface  of  the  earth,  and  the  parties  came 
together  and  fixed  the  monuments,  or  forced  upon  where  the 
line  should  run,  they  would,  if  it  was  followed  by  occupation, 
be  bound  by  their  ^reement,  and  estopped  from  claiming 
another.  The  distinction  between  these  clanses  of  cases  is, 
that,  in  the  one,  the  parties,  by  mistake,  agree  upon  a  line 
where  their  mistake  can  be  corrected,  and  the  true  line  ascer- 
tained :  in  the  other,  they  simply  make  that  certain  which 
had  never  before  been  determined.  Thus,  in  Kello^  v.  Smith, 
the  deed  referred  to  a  certain  line  not  ascertainable  by  exist- 
ing bounds  or  known  monuments.  The  adjoining  owners 
igreed  that  certain  existing  marks  or  monuments  should  indi- 

I  Goodridge  «.  Dmliii,  6  Met.  368.  8m  Whitne;  tr.  HolmH,  IG  Hut.  162; 
EcUoggv.  Smith,  I  Cuh.  881;  Dbtii  if.  Towniheiid,  10  Barb.  833;  TMboiA  ■>. 
Teator,  82  N.  T.  661. 

)  VMburxh  tr.  Teatv,  82  N.  T.  6ST;  JacktoD  s.  DTiUng,  2  Cdn.  B.  198; 
Boberteon  u.  McNiel,  12  Wend.  678 ;  T«it7  v.  Chudler.  16  N.  T.  868. 

■  Thajer  c.  Bueoa,  8  All«n,  161 ;  Rouell  v.  Ualonej,  83  Venn.  680 ;  Dm  ■ 
HcCulloagh,  1  Kerr  (N.  B.),  166;  Voabutgfa  ■>.  Teator,  82  N.  T.  661. 
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cate  where  the  line  was ;  and,  after  that,  occupied  each  to 
that  line  for  a  considerahle  length  of  time.  The  court  held 
the  parties  bound  and  estopped  by  this  as  the  true  line. 
Among  the  cases  referred  to  by  the  court  was  a  class  where 
the  parties,  in  fixing  the  location  of  their  lands,  agreed  upon 
a  certain  line  between  them.  This,  if  followed  by  an  occu- 
pancy, was  held  to  bind  them  by  such  f^i;reement,  if  the  line 
they  had  thus  fixed  had  previously  been  ambiguous  and  on- 
oertain.'  Thus  where  two  purchasers  of  a  lot  employed  a 
surveyor  to  divide  it  and  fix  the  line  between  the  divisions, 
and  one  of  them  thereupon  went  on  and  erected  a  house, 
and,  in  so  doing,  occupied  up  to  the  line  thus  fixed,  and  con- 
tinued to  do  so  for  a  period  less  than  that  of  hmitation,  it 
was  held  that  the  other  owner  was  estopped  to  object  that 
the  line  ought  to  he  a  few  inches  from  the  one  run,  and 
thereby  to  cut  off  that  width  from  the  house.^  In  another, 
the  parties  settled  a  disputed  line  by  agreement,  and  occupied 
under  it,  and  it  was  held  to  estop  them.'  But  this  seems  to 
imply  that  there  is  no  satisfactory  mode  of  determining  What 
the  true  line  is ;  and  if,  under  such  circumstances,  the  partiea 
agree  upon  one,  arid  mutually  enter  upon  the  occupancy  of 
their  lands  in  conformity  to  this,  they  thereby  make  that 
the  line  by  which  tbey  are  mutually  to  be  bound  as  the  true 
one.*  In  Massachusetts,  the  court  have  held  that  a  party  who 
should  agree  upon  a  line  by  mistake  would  not  be  estopped 
to  claim  up  to  the  true  line,  although  the  other  party  may,  in 
the  mean  time,  have  erected  buildings  or  incurred  other  ex- 
pense upon  the  land  which  he  claims ;'  while  in  New  York, 

1  Adams  r.  KtwkweU,  16  Wend.  285;  i.  o.  7  Cow.  731 ;  Jackwrn  v.  Ogden, 
T  Johoi.  288 ;  Dibble  b.  Roger*,  IS  Wend.  636 ;  Chew  d.  Hortoa,  10  Watu,  821 
Gray  e.  Berry,  9S.U.  178;  Orr  b.  Hadley,  86  N.  H.  676,  678,  679;  Lind»ay  » 
Springer,  4  Huriiig.  M7,-  RockweU  r.  Adami,  6  Wend.  467.  See  Jackwm  r. 
TanCorlaer,  11  Johnt.  128;  Jack*on  o.  Murray,  T  Johna.  6;  Twryr.  Cbandlw. 
18  N.  T,  856 ;  Daggett  «.  Willey,  B  Flor.  482,  fi07. 

■  Joyce  D.  WiUUmt,  SS  Mich.  833 ;  Smith  ».  HamUtoa,  SO  IDA.  433. 

*  Kip  V.  Norton,  12  Wend.  1S7 ;  Houaton  e.  Sneed,  16  Teuw,  >07 ;  Darli  *. 
Towiuhend,  10  Bart>.  88S ;  Enowlea  o.  Toothalcer,  68  He.  1T4. 

*  Sneed  r.  Oabom,  26  CaL  624,  680 ;  Blair  d.  Smith,  16  lio.  2T9 ;  Eiwaell  v. 
Maloney,  tup. 

*  Proi^ieton,  Ac.  v.  Fretcott,  7  Allen,  496.  See  Knowlton  v.  Smith,  86  Ho 
607.    Terry  v.  Chandler,  16  N.  T.  864 ;  Voabn^h  v.  Teator,  82  N.  T.  661. 
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under  like  circamstanoas,  it  was  Iield  tliat  it  would  work  an 
estoppel,  if  the  party  making  the  improTements  would  other- 
^rise  lose  the  benefit  of  the  same.^  In  another,  such  an  agree 
ment  was  held  to  he  only  prima  facie  evidence  of  what  was 
the  true  line,  hnt  not  conclusive.^  The  law;  as  stated  in  a 
later  case  in  New  York  on  this  subject,  is,  if  adjacent  proprie- 
tors fix  a  bonndary-hne  between  them,  in  which  they  both 
aoqoiescB,  and  to  which  they  occupy  for  a  long  period,  **  rarely 
less  than  twenty  years,"  it  is  held  to  be  of  such  a  coDclasive 
nature,  that  either  party  is  precluded  from  offering  any  evi- 
dence to  the  contrary.  '*  Unless  their  acquiescence  has  con- 
tinued for  a  sufiBoient  length  of  time  to  become  thus  conclusive, 
it  is  of  no  importance."  ^  And  in  another  it  was  held,  that  if, 
after  such  agreement,  one  of  the  parties  were  to  see  a  third 
party  take  a  conveyance  of  the  adjacent  land  for  a  valuable 
consideration  according  to  the  monuments  agreed  upon,  he 
would  be  estopped  to  clwm  adversely  to  such  monument.* 
While,  in  another  case,  the  court  laid  down  the  doctrine 
broadly,  that  "  an  admission  by  a  party  of  a  mistaken  line 
for  the  true  one  has  no  legal  effect  upon  his  title."'  In  the 
-  case  of  Adams  v.  Rockwell,  above  cited,  an  element  of  estop- 
pel was  recognized  as  applicable  to  eases  where  the  line  had 
been  agreed  upon  by  mistake,  and  could  be  ascertained,  and 
that  was  in  the  words  of  the  head-note :  "  If,  during  such 
acquiescence,  expensive  improvements,  by  the  erection  of 
buildings  or  otherwise,  had  been  made  by  the  occupant  of 
the  premises  in  dispute,  the  owner  would  have  been  estopped 
&om  setting  up  the  true  line."  So  that,  if  this  be  law,  it  is 
not  the  agreement  of  the  parties,  nor  the  occupying  under  it, 
nor  the  good  faith  with  which  this  was  done,  but  the  amount 
of  money,  whether  much  or  little,  which  the  tenant  may  have 
expended  upon  the  land. 

10.  If  one  enters  upon  land  under  au  executory  contract 
with  another,  he  will  be  estopped  to  deny  the  title  of  the 

1  CoAhiU  s.  Lutdert,  44  Bub.  228.         *  Oore  p.  Riofau'dwii,  4  Me.  827. 

■  Seed  V.  Tui,  8fi  N.  T.  117,  afflnning  Bddwin  ».  Brown,  IS  H.  T.  859.  S«« 
Dmd.  UcCuHougb,!  Ke>T(N.B.),4eO;  Sneedir.  Oibora,26  Cal.  629;  Boyd  r. 
Qt«T«*,  4  Wheftt  617;  Prop.  Urwpool  Wharf  p.  Pretcott,  T  Alteb,  49«;  R«ed 
*.  UeCooii,  41  N.  T.  441. 

*  Colbf  v.  Hortoo,  18  He.  412.  t  Crowell  e.  Bebee,  10  Temi.  88. 
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latter,  as  it  wonld  be  a  violation  of  good  faith  to  obtain  posses- 
sion under  such  an  agreement,  and  then  to  deny  the  right  of 
the  other  party  to  reclaim  the  possession,  oi  the  froitfi  of  the 

contract.^ 
[*463]  •  These  oaaes  will  serve  to  indicate  the  rules  adopted 
by  the  coarts  in  applying  the  doctrine  of  estoppel  m 
pais  to  questions  of  title  to  lauds,  each  case  depending  eome- 
■what  upon  its  own  circumBtances ;  whereas,  iu  respect  to 
estoppels  by  deed,  it  will  be  found  that  a  system  of  rules,  macb 
more  unifonn  and  defined,  have  become  the  policy  of  the  law 
in  determining  the  titles  of  conflicting  olaimauts  to  lands. 

11.  In  treating  of  estoppels  by  deed,  it  will  be  necessary 
to  consider  the  distinction  between  indentures  and  deeds- 
poll,  and,  further,  the  distinctioa  between  such  deeds-poll  as 
do,  and  such  as  do  not,  contain  covenants  of  title  in  respect 
to  the  estate  granted  6r  released  thereby.  But  it  will  not  be 
attempted  to'  discriminate  between  what  is  to  be  regarded  as 
a  rebutter  and  the  more  general  doctrine  of  estoppel.  It 
should  be  home  inmind,  moreover,  in  treating  of  thi&  sub- 
ject, that,  in  creating  estoppel  by  deed,  the  deed,  unless  thus 
sided,  would  be  of  no  avail,  by  reason  of  the  state  of  facts 
being  other  than  what  they  are  assumed  to  be  by  the  instru- 
ment itself,  and  which,  if  true,  would  have  given  effect  to 
the  deed  by  its  own  intrinsic  virtue.  Thus,  if,  for  a  valuable 
consideration,  A  makes  a  deed  to  B,  wherein  he  assumes  to 
convey  a  specific  parcel  of  land,  he  thereby  asserts  that  he  is 
the  owner  of  it,  and  that  a  title  to  the  same  thereby  passes  to 
B.  And  yet,  if  he  has  no  title,  nothing  in  fttct  passes  by  the 
deed.  But  if  he  shall,  soon  after  this,  become  the  owner  of 
this  land,  and  the  purchaser  insists  upon  claiming  it,  it  would 
not  be  open  to  him  to  deny  such  claim,  after  having  thus 
taken  the  grantee's  money,  and  having  solemnly  declared 
that  he  was  and  should  he  the  owner  of  the  land.'  So 
one  is  estopped  to  claim  that  he  owned  a  less  interest  than 
the  deed  he  gives  purports  to  convey.'    Again :  it  should  be 

1  Million  V.  Biley,  1  D*n&,  S59  i  Eirle  v.  iScCoj,  7  J.  J.  Ha»h.  S18 ;  Win 
lock  r.  Hirdf ,  4  Lit.  272 ;  Moore  v.  Fvrow,  3  A.  E.  iiaah.  11. 
»  CUit  0.  Baker,  14  CjU.  629 ;  pott.  •*T7. 
1  SinU^  *■  Moodtu  Wfttw  Co-,  S&  Conn.  MO. 
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remembered  that  an  estoppel  by  deed  is  always  applied  in 
some  acttoD  or  proceediog  based  on  the  deed,  in  which  the 
fact  Id  question  is  recited.  In  a  collateral  action  there  can  be 
no  estoppel,^  nor  will  estoppels  by  deed  avail  in  favor  of  any 
but  the  parties  and  their  pnvies.' 

12.  It  is  laid  down  generally,  in  Sheppard's  Touchstone, 
that  an  indented  deed  works  an  estoppel,  that  is,  "  doth  bar 
and  coDclade  either  party,  his  beirs,  and  all  persons  claiming 
under  or  through  him,  except  heirs  in  tail,  Ac.,  to  say  or  ac- 
cept any  thing  against  any  thing  contained  in  it."  In  case  of 
a  lease  by  indenture,  **  both  parties  are  estopped  to  say  the 
lessor  had  nothing  in  the  land  at  the  time  of  the  lease  made ; 
BO  that,  if  the  lessor  happen  to  have  the  land  thereafter  by 
purchase  or  descent,  the  lessee  may,  during  the  term,  enter 
upon  him  by  way  of  conclusion."  If  the  lease,  however,  pass 
any  interest,  it  will  not  operate  beyond  that  as  an  estoppel. 
On  the  other  hand,  a  deed-poll  binds  only  the  feoffor,  lessor, 
Ac. ;  and  it  would  seem  that  a  lessor  by  a  deed-poll  would  be 
ad  much  bound  on  his  part  as  if  the  instrument  were  an  in- 
denture.' But  if  one  is  induced  by  fraud  to  accept  an  inden- 
ture of  land,  he  may,  as  tenant,  deny  that  the  other  party 
has  any  title.*  And  though,  if  a  man  take  a  lease  for  years, 
by  indenture,  of  his  own  land,  he  would,  during  the  term, 
be  estopped  to  deny  the  lessor's  title ;  the  estoppel  would  con- 
tinue only  during  the  term.  It  would  determine  with  the 
lease.'  And  whether  the  deed  be  indented  or  poll  in  form, 
if  there  are  therein  reciprocal  obligations  &om  one  to  another, 
and  it  is  executed  by  both,  it  is  binding  on  both  parties.* 

>  QtRer  o.  Cmrtar,  S  Kty  &  J.  <Mfi. 

*  Cupenter  e>.  Buller,  8  M.  &  W.  212 ;  HcFu-luid  v.  Ooodnitui,  22  Am.  L. 
Bag.  TOt.  Not  cmn  a  daed  creaM  an  ectoppel  nnlMi  it  bad  beau  deliTered. 
HooTM  V.  Nonna,  116  Haw.  IM. 

*  Shep.  Touch.  Preit  ed.  6B.  and  nota ;  Hetmitasa  n.  Tomkliu,  1  JA.  Rnym. 
T2»;  2Pmt  Abit  210;  Bac.  Abr.  LoaMa,  O. ;  Com.  Dig.  Ettoppet,  £.8;  Jack- 
K)D  V.  Hnrraj,  12  Johni.  204 ;  Jackwn  v.  Boll,  1  JohDf.  Cas.  90 ;  Rawle,  Cot. 
Sd  ed.  402 ;  Co.  Lit.  47  b  i  Webb  d.  Aottlii,  7  H.  &  0. 724 ;  Beaupland  v.  Hc^«d, 
28  Penn.  SL  182 ;  CnihbertaoD  v.  Inring,  4  H.  &  N.  T42,  764. 

*  AlderMn  e.  UiUer,  16  Gratl.  279 ;  Jackaon  v.  A^era,  14  John*.  324. 

*  Bswijna'  COM,  i  Rep.  64;  Taylor,  h.  ft  Ten.  jg  88,  89,  Sd  ed. ;  Doe  *. 
8«atoa,  2  Cromp.,  H.  ft  R.  TSO ;  Doa  v.  Barton,  11  A.  a  B.  807 ;  anU,  toI.  1. 
p.»B6T. 

*  Sh«p.  Toncb.  Frett.  ed.  08. 


.dbyCoOgIc 


92  LAW  OF  REAL  FBOPERTT.         [BOOK  m. 

Thus  there  is  no  estoppel  upon  a  grantee  to  deny  a 
[*464]  grantor's  title  where  the  grant  is  of  a  fee,  *  as  there 

would  be  in  the  case  of  a  lease  by  indenture,  which 
depends  upon  the  obligation  whioh  the  lessee  is  under  to  re- 
turn the  land  and  surrender  the  possession  ; '  though,  if  the 
lease  be  by  deed-poll,  the  lessee  might  deny  the  lessor's  title.* 
Wherever  there  is  thi«  obligation  to  restore  possession  to  the 
lessor,  the  tenant  is  estopped  to  deny  the  title  of  him  under 
whom  he  enters.'  But  a  grantor  by  deed-poll,  as  well  as 
indenture,  is  estopped  to  deny  the  title  of  his  grantee  by  set- 
ting up  any  claim  which  existed  in  his  favor  at  the  time  of 
the  grant.*  A  man  would  be  estopped  by  his  deed  to  deny 
that  he  granted  the  estate  thereby  in  terms  conveyed,  or  that 
he  had  good  title  to  the  same  ;  but  he  would  not  be  bound 
by  the  recital  in  his  deed  as  to  the  amount  paid  for  the  coo- 
sidecatioQ  of  the  conveyanoe.* 

13.  It  is  laid  down  in  a  work  of  high  authority,  that  in 
New  York,  and  some  other  of  the  States,  the  acceptance  of  a 
grant  is  held  to  be  a  conclusive  admission  of  the  grantor's 
title ; '  but  that  there  is  no  general  or  inflexible  principle 
which  precludes  the  grantee  of  land  from  showing,  either 
thiit  the  grantor  bad  no  title,  or  none  which  was  capable  of 
passing  by  the  grant.  It  is  also  stated  to  be  now  well  set- 
tled, that  a  mere  acceptance  of  a  conveyance  does  not  estop 
the  grantee  from  showing  that  the  grantor  had  no  estate  in 
the  land  conveyed.'    By  accepting  a  deed,  the  grantee  or 

1  Osterhaut  v.  Shoanitker,  8  mil,  618;  Bairte,  Cot.  ad  ed.  403,  note;  Ham 
V.  Ham,  14  Me.  851 ;  Witkini  u.  Holman,  16  Pet.  26,  63;  SmoU  k.  Proctor, 
16  Maw.  496;  Blight'i  Leuee  v.  Bodiwtei',7  Wheat.  648;  butieeCleev.  Sm> 
man.  21  Hicb.  287. 

*  Qm.  Abr.  Leuei,  0. ;  Co.  LiL  47  b ;  Gaunt  tr.  WalDman,  8  Bing.  H.  C.  Q9. 

*  MiUer  c.  Shackleford,  4  Dana,  286  j  Bac.  Abr.  Leawt,  O. ;  Great  Falli  Co. 
V.  Wonter,  16  N.  H.  412,  460. 

*  Currier  v.  Earl,  18  Me.  218 ;  WilUnion  v.  Scott,  17  Haii.  249, 267 ;  Com- 
*b>ck  u.  Smith,  13  Pick.  IIQ. 

*  WUkinion  v.  Scott,  IT  Mau.  267 ;  Fairle^  v.  Fair1e7,  84  Min.  18. 

*  Cruger  v.  Daniel  McMullen,  Eq.  167,  8  Coven,  note;  Boih  v.  Hanball 
<  How.  291 ;  Gallowa;  v.  Finle;,  12  Peten,  295. 

T  2  Smith.  L.  Caa.  6  Am.  ed.  654  ;  Spairoir  k.  Kingman,  I  Camat.  242 ;  Averill 
p.  Witeon,  4  Barb.  180.  But  lee  Woolfotk  v.  Aibbj,  2  Met.  {Kj.)  288,  and  poU, 
p.  '*&!.  That  it  ii  not  an  eatoppel,  aee  Blair  v.  Smith,  la  Mo.  275,  219;  Cros- 
haU  D.  Sherrerd,  6  Wall.  287 ;  BUght'a  Leuee  v.  Bochealer,  7  Wbeat.  64S.  But 
•ee  Clo«  0.  Seaman,  n^ 
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lessee  becomes  boand  not  to  deny  the  effect  and  proviBioDS  of 
Buch  deed.^  But  where  a  deed  was  not  delivered  in  the  life- 
time of  the  grantor,  but  the  grantee  accepted  it  aller  his 
death,  and  ^eld  the  estate  it  purported  to  grant,  it  was  held 
that  he  wae  estopped  to  deny  that  he  held  under  the  deed,  or 
to  set  up  a  title  b;  adverse  possession  against  the  rights  of 
the  remainder-man,  granted  by  the  same  deed.^  But  a  ven- 
dee of  land  would  not  be  estopped  to  deny  any  other  title  or 
interest  of  the  vendor,  except  that  which  he  had  by  the  con- 
tract professed  to  claim ;  and  if  the  vendor's  deed  be  one  of 
quitclaim  only,  the  vendee,  in  an  action  of  ejectment  by  th6 
vendor,  may  deny  his  title.'  Thus  it  is  never  permitted  to  a 
person  to  accept  a  deed  with  covenants  of  seisin,  and  then 
turn  around  upon  his  grantor  and  allege  that  his  covenant  is 
broken,  because  he,  the  grantee,  was  himself  seised  of  the 
premises  at  the  time  of  the  making  of  the  deed.*  So  where 
one,  who  owns  land  adjacent  to  that  of  another,  purchases  of 
the  latter  a  parcel  bounding  hy  his  own,  and  the  line  is  defi- 
nitely described  in  the  deed,  he  and  his  successors  would  be 
estopped  to  claim  that  he  was,  when  he  took  his  deed,  hold- 
ing adversely  any  part  of  the  land  beyond  the  boundary-line 
thus  described.*  But  a  grantor  may  disseise  his  grantee ;  and 
if  he  does  so,  he  would  not  be  estopped  by  his  deed  to  claim 
title  against  his  grantee  by  adverse  possession  as  such  dis- 
seisor to  the  land  which  he  had  formerly  conveyed. * 

14.  Some  forms  of  conveyance  operate  as  an  estoppel 
against  those  who  make  them,  from  their  very  nature,  as  is 
the  case  with  a  feofmeut.  Others,  as  is  the  case  with  a  simple 
release,  have  no  effect  beyond  passing  or  extinguishing  what- 
ever interest  the  releasor  has  at  the  time.  Others  operate  by 
way  of  estoppel,  by  reason  of  the  covenants  as  to  title  they 
contain :  and  it  may  be  stated  as  a  general  proposition,  that 
a  party  to  a  deed  is  estopped  to  deny  any  thing  stated  in  the 

1  Shep.  Touch.  Prett.  ed.  63 ;  Comstock  v.  Smith,  18  Tick.  118, 121. 

>  Fold  F.  Flint,  40  Vt.S82;  Clee  v.  Seaman,  :il  Hich.  297. 

>  nee  V.  Seuun.  21  Mich.  287. 

*  Fitdi  V.  Baldwin,  17  Johni.  161.    8m  Smith  v.  Strong,  U  Pick.  128. 

*  Hodgei  v.  Eddy,  88  Vt.  819 ;  Boot  v.  Crock,  1  Penn.  St.  878. 
■FTMklinv.  Doriaad,  28  Cal.  160 ;  BIdm  D.  Robiiwoii,  67_Ue.  SRI;  Tnlp*. 

Tnip,  67  Me.  268. 
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deed  wliicfa  haa  operated  upon  the  other  party  aa  the  induce- 
ment to  accept  and  act  under  such  deed ;  and  this  extends  to 
&cta  stated  in  other  deeda  referred  to  directly,  or  by  way  of 
recital.  Thus  a  feofment  by  a  person  who  is  not  the  owner 
of  landa,  passes,  of  necessity,  a  fee  by  wrong  or  disseisin.     It 

binds  the  feoflfor  for  life  by  estoppel,  so  that  he  can- 
["465}  not  claim   *  the  right,   should   it  descend   to   him, 

against  his  own  feoffee.  He  cannot  purchase  the  fee, 
since  his  feofineut  is  a  disseisin.  But  it  is  an  estoppel  only  to 
him  personally,  and  wiU  not  bind  his  heirs.  LoM  Coke  says 
there  ia  a  diversity  between  a  feofinent  and  a  warranty.  A 
feofment  is  good  f^;ainst  the  feoffor,  but  not  against  his  heirs  ; 
a  warranty  is  good  against  one  and  his  heirs.  As  far  as  the 
heir  claims  as  heir,  be  may  be  barred  by  force  of  the  war- 
ranty as  a  rebutter,  though  not  bound  by  the  feofment.' 
Thus,  if  an  heir  apparent  makes  a  feofment,  in  the  life  of  his 
ancestor,  of  land  which  afterwards  descends  to  him,  he  will  be 
estopped  to  set  up  a  title  against  his  feoffee.' 

15.  There  are  Tarious  reasons  why  a  deed  of  simple  release 
passes  only  such  interest  or  estate  as  the  releasor  has  at  the 
time,  and  never  operates  by  way  of  estoppel  to  convey  any 
interest  which  he  may  afterwards  acquire.  In  order  to  pre- 
vent maintenance  and  the  multiplying  of  contentions,  as  stated 
by  Lord  Coke,  it  was  an  established  maxim  of  t^e  common 
law,  that  no  poatibility,  right,  title,  or  any  other  thing,  that 
was  not  in  possession  or  vetted  in  right,  could  be  granted  oi 
assigned  to  strangers.^  Thus  a  simple  release  by  an  heir 
apparent  of  his  chance  of  succession,  though  made  by  deed, 
will  not  bar  his  title  when  it  accrues.*  So  one  who  has  a  con- 
tingent remainder,  au  interest  by  way  of  executory  devise,  or 
a  possibility  like  that  of  an  heir  apparent,  even  though  he  may 
not  at  common  law  make  a  grant  of  such  an  interest  by  deed 
BO  as  to  pass  the  same  distinctly,  may  convey  the  estate  out 
of  which  his  interest  is  to  arise,  in  such  a  manner  that  this 
will  operate  as  an  estoppel,  and  prevent  his  claiming  such 
interest  when  it  arises.'    Thus  equity  holds  a  couti-act  of  au 

1  2PreaLAbat  213;  Bnrt  Bed  Prop.  }  8S ;  Co.  LitSS6&. 

t  2  Preat.  Abrt.  406,  M8.  *  Co.  Lit.  206  >,  Doto  212. 

*  1  PreiL  Abit  802;  2  Prwt.  C<wt.  263.  »  Aula,  •286,  •867. 
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expectant  heir,  who  becomea  heir  de  facto,  bindiog  on  him, 
though  equity  does  not  extend  this  to  his  heir.'  Many 
of  the  cases  on  this  "  point  are  collected  by  Putnam,  J.,  [*466'] 
in  his  opinion  in  White  o.  Patten,  in  which  case  there 
was  a  conveyance  with  covenants  of  warranty ;  from  which  it 
would  seem,  that,  in  order  to  work  an  estoppel  in  such  cases  as 
those  supposed  above,  there  mast  be  either  a  grant  or  release 
with  a  general  covenant  of  warranty,  or  an  express  affirmation 
in  the  grantor's  deed  of  there  being  an  estate  such  as  he  as- 
sumes to  convey.*  And  if  the  grantor  convey  by  deed  all 
his  right  and  interest  in  the  granted  premises,  he  would  not 
be  estopped  to  claim  against  bis  grantee  under  a  newly 
acquired  title,  although  his  deed  were  to  contain  a  genei'al 
covenant  of  warranty.* 

16.  Thus,  it  is  said,  a  mere  deed  of  grant  with  or  without 
an  indenture  does  not,  in  a  court  of  law,  work  an  estoppel, 
whether  operating  as  a  grant,  a  release,  Or  a  confirmatioa ;  and 
if  an  heir  apparent  were  to  grant  Hit  intereBt,  it  would  not 
have  any  effect  at  law,  though  he  should  afterwards  become 
actually  seised.*  But  a  fine  levied  by  an  heir  hinds  hb  estate 
afterwards  acquired  by  descent.'  So  where  a  testator  was 
disseised  and  died,  having  by  his  will  made  two  of  his  sons 
executors,  with  power  to  sell  his  lands.  They  did  so  as  ex- 
ecutors, and  afterwards,  together  with  the  other  heirs,  brought 
ejectment  against  the  purchaser,  on  the  ground,  that,  the  tes- 
tator having  been  disseised,  nothing  passed  by  their  deed. 
But  the  court  held  that  they  were  estopped  to  deny  the  effect 
of  their  deed  by  claiming  the  land  themselves.*  A  husband, 
entitled  as  such  to  an  estate  for  life,  conveyed  the  estate  in 
trust  for  his  wife,  in  order  to  avoid  his  creditors,  covenanting 

>  2  Prett.  AbiL  310 ;  2  Preat.  Con*.  268,  271 ;  Hiyne  v.  Maltbj,  8  T.  B.  488 ; 
Weale  r.  Lower,  PoUeif.  64,  where  the  conveyance  wu  bj  fine ;  an(«,  pp.  *841, 
•857 1  PaKtiyy  e.  Rogen,  2  Saund.  388  d ;  Fiti:h  v.  Fitch,  B  Pick.  488 ,-  rare, 
pp.  •287,  •S6T;  W&tk.  Conr.  199,  CoTenCry'i  Dote;  Storer  v.  Eyclechimer, 
46Bm^S4. 

*  While  K.  Pstten,  24  I^k.  S34-823 ;  Wight  k.  Shsw,  &  Coth.  K,  SS. 

■  Hope  tf.  Stone,  tO  Min.  W2.  See  opinion  of  QroTer,  J.,  Moore  r.  Lttlsl,  41 
H.  T.  97. 

*  2  Preet.  Abet  410;  Qark  r.  Baker,  14  Cal.  fll2,  627,  829. 

*  Help*  0.  Ileietord,  2  B.  &  Aid.  242.  •  Poor  v.  Bobinton,  10  Hm&  1S6. 
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against  the  claims  of  all  persons  claiming  under  him.  He  then 
went  into  iosolyency,  and  his  assignee  sold  the  estate,  on  the 
ground  that  his  former  deed  was  void  as  against  creditors ;  and 
the  husband  himself  purchased  ^.  But  it  was  held  that  he 
was  estopped  by  bis  former  deed  to  set  up  a  title  against  his 
grantee.  The  defect  in  the  title  was  like  an  incumbrance 
created  by  himself,  gainst  which  he  had  covenanted,  and  by 
removing  it  he  had  done  no  more  than  he  bad  by  his  covenant 
engt^ed  to  do.^ 

17.  And  DO  title  not  in  ease  will  pass  by  deed  unless  this 
contains  a  warranty,  in  which  case  it  operates  as  an  estoppel 
as  to  such  futnre  title.^ 

18.  It  is  further  held  that  the  words  "  granted,  bargained, 
Bold,  and  released,"  in  a  deed,  do  not  amount  to  an  estoppel 
as  to  any  future  estate,  nor  do  any  of  the  deeds  which  take 
effect  by  virtue  of  the  statute  of  uses.' 

19.  Though  in  one  sense  a  deed  of  acquittance  or  release 
may  be  said  to  he  an  estoppel,  w  it  is  a  valid  and  final  bar  to 
all  existing  claims,  and  all  the  possibilities  arising  from  pre- 
vious contracts  of  which  it  imports  a  relinquishment,  it  cannot 
affect  rights  of  which  the  foundation  is  laid  afterwards.*  Thus, 
where  one  who  was  entitled  to  a  contingent  remainder  con- 
veyed the  same,  and  afterwards  the  estate  became  vested,  if 
the  conveyance  was  by  a  quitclaim,  his  deed  was  no  bar  to 
his  claiming  the  estate,  if,  with  covenants  of  warranty,  he 
was  estopped  to  claim  it.  The  contingency  in  this  case,  it 
may  he  remarked,  consisted  in  the  grantor's  taking  as  the 
oldest  surviving  son  at  the  death  of  his  fether.'  So  where 
a  deed  was  to  one  for  life,  mth  a  remainder  to  bis  heirs  in  fee- 

i  Gibbi  V.  ThftTer,  6  Caah.  30,  S4. 

■  Jftckson  V.  Wnght,  14  Jobas.  IBS ;  Dart  o.  Dut,  T  Coiui.  3S0 ;  2  Smith,  Lead. 
Cu.  Sth  Am.  ed.  624]  Sames  v.  Skuiner,  8  Rck.  52,  61;  Bl&nch&rd  d.  Brooka, 
12  Fide.  47. 

*  Burt.  Real  Prop.  }  GBS,  note;  Wnii.  BetX  Prop.  829, note;  JacksoD  d. 
Wright,  14  Johni.  1Q8 ;  JackiiH]  v.  Brinckerhoff,  3  Johnt.  Cu.  101 ;  Sawle,  Cot. 
8d  ed.  407 ;  2  Smtlh,  Lead.  Caa.,  Eth  Am.  ed.  624 ;  Brown  b.  Jackaon,  8  Wheat. 
449;  KimbaU  v.  BlaipdeU,  6  N.  H.  G8C;  Clark  v.  Baker,  tup.;  Dart  v.  Dart, 
7  Conn.  200. 

•  Burt  Real  Prop.  S  140 ;  Co.  Ut.  265  a  j  Lit. )  446.  Sm  2  Smith,  Lead.  Cat. 
6th  Am.  ed.  624 ;  Bruce  v,  Lake,  9  Eans.  201. 

'  BobertfOD  V.  Wilaoo,  SB  N.  H.  48. 
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simple.  It  was  held  to  be  a  eondDgent  remaicder  to  whoever 
might  be  hia  hein  at  hia  death.  One  of  hia  bods  conveyed 
his  interest  -wit^  general  ooTenants  of  warranty ;  and  it  was 
held  to  pass  his  interest  to  his  grantee,  by  estoppel,  when  the 
tenant  for  life  died.  Another  of  the  sons  released  and  quit- 
claimed his  right  in  the  lifetime  of  the  tenant  for  hfe,  with 
COTeoants  of  warranty  of  the  premises  against  the  lawful 
clums  of  all  persons  claiming  by,  through,  or  under  him,  but 
was  Dot  thereby  estopped  to  claim  the  remainder, 
when  the  tenant  died,  against  his  deed.'  A  *  release  [*467] 
of  disseisee  to  a  disseisor  would  be  an  effectual  bar 
of  his  claim  to  the  estate.' 

20.  And  it  may  be  laid  down  as  a  rule,  that  a  grantor  is 
estopped  by  Ms  deed  to  say  that  he  had  no  interest  in  the 
land.*  But  to  have  this  effect,  the  one  who  is  estopped  must 
have  joined  in  the  deed  as  a  grantor  therein,  and  must  have 
been,  moreorer,  capable  'of  making  a  valid  deed.  Thus, 
where  a  husband  made  a  deed,  with  covenants  of  warranty 
of  his  wife's  estate,  in  which  she  joined  by  a  clause  relin- 
quishing her  right  of  dower,  but  not  by  words  of  grant,  it 
was  held  fliat  neither  she  ner  her  heirs  were  estopped  thereby 
to  daim  the  land,  even  at  the  end  of  twenty-nine  years  after 
makii^  the  deed.*  And  where  a  deed  was  made  to  a  feme 
eovert,  who,  at  the  same  time,  made  a  mortg^e  to  secure  a 
part  of  the  purchase-money,  it  was  held  to  be  a  void  deed  of 
mortgi^,  since  a  feme  covert  could  not  make  a  deed." 

21.  Bat  in  this  respect  the  estoppel  is  not  reciprocal ;  for  a 
grantee  who  holds  an  executed  title  under  a  deed  may  deny 
his  grantor's  title  in  the  same  manner  as  he  could  that  of  a 
stranger."     And  the  doctrine  of  accepting  a  deed  and  taking 

I  BMd  V.  Vogg,  60  Ue.  479, 461.  >  PerkliH,  S  86 ;  3  Pntt.  Cout.  269. 

■  Bj  Atbtemt,  J.,  In  Fihtitle  e.  Gilbert,  2  T.  B.  181 ;  2  Crabb,  Bsal  Prop. 
i  lOU.    8«e  2  Smith,  leeA.  Cm.,  Ctb  Am.  ed.  624. 

*  Barmcmd  v.  Hotden,  3  Ctub.  264.  See  fimce  ir.  Wood,  1  Met.  M2 ;  Vngbt 
«  ShMw.  &  Ciub.  GO. 

*  Concord  B«nk  >.  Bellk,  10  Cnih.  2T6,  27a 

*  Winlock  ».  Httrdj,  4  litt  272;  Moore  ■>. Furow,  8  A.  E.  Manh.  41 ;  Lewli 
«.  Baird,  8  UcLeao,  79 1  Small  v.  Proctor,  16  Hae*.  499 ;  Spurow  v.  Kingmftn, 
1  ComiL  242 ;  Callender  b.  WoodmOr,  11  Ark.  83.  See  the  cuei  od  both  lidee 
ttiit  qvcetion,  and  comment*,  in  2  Smith,  Lekd.  Ca*.,  6th  Am.  ed.  666, 664  j  Flagg 
*.  Maim,  14  Pick.  482;  Oaidner  v.  Oraene,  6  B.  L  104. 
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poaseasioQ  UBct^  it,  operating  as  *□  estoppel  tn  pats,  applies 
only  where  there  is  an  obligation  on  him  who  accepts  it  to 
return  the  poBsession,  as  in  the  case  of  lessor  and  lessee,  mort- 
gagor and  mortgagee.^  Tfaas,  in  Flagg  v.  Mann,  the  deed 
nnder  which  tibe  par^  claimed  purported  to  convey  the  estate 
to  him  and  another  person ;  and  it  was  held,  thai  he  was  not 
therehy  estopped  to  deny  that  the  title  passed  to  him  and  ^o 
other  part^  as  tenants  in  common.  So  if  a  disseisee  take  a 
deed  from  his  disseisor,  he  is  not  thereby  estopped  to  set  ap 
a  former  and  better  title.'  Bnt  in  Qeotgia,  in  an  action  of 
ejectment,  it  was  held,  that  if  tiie  defendant  entered  nnder 
the  lessor  of  the  plaintiff,  whether  by  purchase,  gift,  or  lease, 
or  otherwise,  he  cannot  dispute  his  title.'  So  in  Kentucky  it 
was  held,  in  an  action  of  ejectment,  that  a  party  was  estopped 
to  deny  the  validity  of  the  title  of  the  one  under  whom  be 
clums.* 

22.  And  where,  in  an  action  of  ejectment,  the  defendant 
claimed  title  under  the  plaintiff's  own  deed,  the  latter  was 
held  to  be  estopped  to  aver  that  it  did  not  convey  a  title.' 
And  where  a  grantor  in  a  deed  to  a  school  district  delivered 
the  same  to  a  committee,  who  gave  him  Uieir  note  fco-  the 
purchase-money,  he  was  estopped  to  deny  their  authority  to 
accept  it.'  So  where  a  grMitor  conveyed  land  to  the  "  pro- 
prietors "  of  a  church,  for  the  purposes  of  erecting  and  main- 
taining a  meeting-house  thereon,  and  owning,  mani^ng,  and 
disposing  of  the  pews  therein.  These  were  an  nnoigauised 
association,  one  of  whom  was  the  grantor.  It  was  held  that 
the  grantor  and  his  heirs  would  be  estopped  to  deny  the  ex- 
ifiteuce  of  his  grantee,  the  association  having  gone  on  and 
erected  the  house,  and  incurred  expense  in  so  doing .^ 

23,  The  distinction  should  be  kept  in  mind  between  an 
estoppel  in  evidence  and  an  estoppel  in  point  of  estate,  the 
application  of  which  will  appear  bj  a  reference  to  the  follow- 
ing cases.  Thus  a  deed-poll  cannot  create  an  estoppel  tn 
point  of  estate  ;  but  if  such  a  deed  recites  that  A  by  bond 

>  Gardner  n.  OrMne,  G  R.  1. 110 ;  Wmkon  n.  Walklia,  8  Paten,  46. 
1  Flagg  p.  Uutn,  14  Viclc.  46T,  *&.  ■  WUUbhh  v.  Cadi,  ZT  Gw.  filS. 

•  Woolfolk  E>.  Aihbj,  2  Met  (Kj.)  !88.         *  Cox  t>.  Uetj,  8  UiL  ^i. 
■  Cbh  v.  Benedict,  S  Ciuh.  640.  t  Qigood  >.  AbboR,  68  Mm.  K 
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did  BO  and  bo,  tin  maker  of  the  deed  may  not  deny  that  there 
was  suoh  a  bond.' 

24.  And  estoppela  hy  recitals  in  deeds  are,  in  aome  respects, 
as  effectual  as  if  tbey  were  actual  warranties.  As  where  the 
deed  of  a  grantor  recited  tikat  certtun  conveyances  bad  been 
made  to  hun,  he  could  not  afterwards  deny  that  tiiey  had 
been  made ;  nor  could  one  deny  this  who  claimed  under  such 
grantor.*  It  is  upon  this  ground,  that  if  a  party  convey  land, 
and  in  his  deed  describes  it  as  bounded  b.*  a  street, he  would 
be  estopped  to  deny  that  such  a  street  existed,  or  (hat  the 
grantor  might  use  the  same  in  eonoection  with  the  land 
gruited.'  Bat  such  grantor  would  not,  by  suoh  recital,  be 
bound  to  grade  or  fit  the  way  for  travel.*  But  in  How  «. 
Alger,  the  court  rest  the  decision  in  the  aboveH»ted  cases 
upon  the  fact  that  the  grantor  was,  at  the  time  of  making  his 
deed,  the  owner  of  the  adjacent  land  described  as  the  street 
ot  way.* 

26.  Where  a  party  has  solemnly  admitted  a  &ot  by  deed 
under  bis  band  and  seal,  he  is  estopped  not  only  from 
disputing  *  the  deed  itself,  but  every  fact  which  it  [•468] 
recites.'  But  if  a  deed  be  made  by  several  owners  of 
an  estate  in  common,  whatever  recital  as  to  title  it  contains 
estops  each  grantor  as  to  his  own  share  only,  and  not  as  to 
the  title  of  his  co-grantors.'  And  a  stranger  to  a  deed 
oan  never  set  up  the  recitals  therein,  by  the  way  of  estoppel, 

1  Shep.  Touch.  PrMt  ed.  68. 

*  Kinimui  V.  Loorau,  11  Ohio,  476, 479 ;  2  Smith,  Lead.  Cm.,  6th  Am.  ed. 
UO;  lUngalr  c.  Spring,  28  Me.  142,-  Furu  v.  Cooper,  S4  Hune,  401 ;  Denn  ». 
King,  Coze,  48S ;  Dot  v.  Howell,  1  Hoeit.  168. 

*  Parker  e.  Smith,  17  Hkm.  418 ;  Emenon  v.  Witey,  10  Pick.  810 ;  O'Linda 
K  Lothrop,  21  Pick.  202;  Tafu  u.  Charleitown,  2  Ora^,  271;  Fknuworth  e, 
Tajlor,  0  Gnj,  162 ;  Kodgers  v.  Parker,  0  Onj,  44G  i  Tide  pen,  p.  «671 ;  Thomai 
*.  FMle,  7  Onj,  88 ;  Loring  v.  OtiB,  7  Qnj,  608 ;  Stetjoii  o.  Dow,  10  Gray, 
8X3  i  DawMD  f.  SL  Panl't  F.  ft  H.  L  Co.,  IS  Uiia.  130 ;  Cox  a.  Jvom,  46  N.  T 
fiSS ;  Qaw  v.  Hnghei,  111  Mm.  290. 

«  Henneir  «■  Old  Colony  R.  R.,  101  Matt.  641. 

*  4  Allen,  210 ;  Matter  of  Lewie  Bt.,  2  Wend.  472;  Lirinfitoa  v.  MiTor. 
8  Wcod.  86;  Bdlinger  v.  Bniiia  Qronnd  Soo.,  10  Femi.  St  lfi7. 

*  Stow  *.  Wyie,  T  Conn.  214 ;  Qreen  *.  Cluk,  18  Vt.  168 ;  Lijoye  r.  Frimn, 
8  Ho.  878 ;  Dovgtau  e.  Scott,  6  OUo,  190 ;  Van  BeiMnlaer  v.  Kearney,  11  How 
SS2 ,  Clark  v.  Baker,  14  Cal.  020. 

1  Bimderiin  ».  Sbntbera,  47  Penn.  8t  428, 421. 
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as  agunet  a  party  to  the  deed.'  So  a  mortgagor  would  be 
estopped  to  deny  the  (act  of  an  entry  baviog  been  made 
for  coDdition  broken  by  the  mortgagee  when  he  has  signed  a 
certificate  to  that  effect  on  the  deed.'  But  merely  suffering 
the  mortgagee  to  enter  and  record  a  certificate  of  such  entry 
for  a  breach  of  the  condition  does  not,  after  the  lapse  of  three 
yeara,  estop  the  mortgf^or  to  deny  any  breach,  and  to  show 
that  none  had  been  made.' 

26.  So  a  party  who  traces  his  title  through  a  regularly  exe- 
cuted deed  of  couTeyance  is  concluded  by  its  recitals.* 

27.  The  general  doctrine  as  to  the  effect  of  recitals  and 
admissions  in  deeds  seems  to  be  well  stated  thus.  As  to  an 
admission  of  a  fact,  "  if  made  for  the  purpose  of  influencing 
the  conduct,  or  of  denying  a  benefit  to  another  so  that  it 
cannot  be  denied  without  a  breach  of  good  &ith,  the  law  en- 
forces the  rule  of  good  morals  as  a  rule  of  policy,  and  pre- 
cludes the  party  from  repudiating  his  representations,  or 
denying  the  truth  of  his  admiaaiona," ' 

28.  A  few  cases  will  serve  to  illustrate  and  apply  the  propo- 
sitions thus  generally  stated.  In  the  case  of  Stow  v.  Wyse,' 
above  cited,  one  made  a  deed  of  land  belonging  to  a  corpora- 
tion, in  which  he  described  himaelf  as  agent,  duly  authorized 
to  convey,  &q.  ;  although  this  was  not  true.  After  that,  he 
sued  and  recovered  judgment  against  the  company,  and  levied 
his  execution  upon  the  same  land  as  belonging  to  the  com- 
pany, and  then  brought  his  action  to  recover  the  land  from 
the  grantee  under  the  deed  which  he  had  executed  as  f^ent. 
It  was  held  that  he  was  estopped  to  deny  that  he  was  the 
authorized  agent,  and  that  all  persons  claiming  through  or 
under  him  were  equally  estopped.^  So  where  a  husband  en- 
tered upon  land  as  that  of  his  wife,  and  held  the  same  as 
tenant  by  curtesy,  and  bis  heirs  conveyed  the  reversion  to  a 
third  party,  who  brought  waste  against  the  husband,  he  waa 

>  Allen  V.  Allen,  46  Penn.  St.  478.  *  Bennett  f.  Coaut,  10  Coeb.  ISa. 

»  Fettee  v.  Cwe,  11  Grey,  478. 

•  Scott  D.  DoQgtui,  7  Ohio,  227 ;  Carrer  v.  Jickson,  i  Pet.  86;  Donglut  w. 
Scott,  6  Ohio,  1S4 ;  Hall  r.  Oirii,  86  Iowa,  868. 

•  DouglsH  D.  Scott,  6  Ohio,  197 ;  Rawle,  Cor.,  8d.  ed.  40T ;  ante,  pL  0  b. 

•  Stow  n.  Wfie,  7  Conn.  214. 

1  See  ftlso  HuntJDgton  d.  HaTent,  6  Johne.  Ch.  28. 
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estopped  to  assert  tliat  his  wife's  title  was  defective,  or  to  set 
up  a  title  by  disseisin  against  that  wider  which  he  entered.^ 
So  where  land  origiually  belonging  to  G.  C.  became,  as  was 
assumed,  the  property  of  T.  F.  by  conveyance,  who  gave 
G.  C.  s  power  of  attorney  to  oonvey  any  land  then  belonging 
to  T.  F.,  and  G.  C,  under  that  power,  and  as  the  attorney  of 
T.  F.,  conveyed  the  land  ii.  question  to  the  tenant,  it  was 
held  that  the  heirs  of  G.  C,  after  his  death,  were  estopped 
by  this  sale  to  set  up  a  claim  to  the  land,  on  the  ground,  that, 
when  G.  C  made  the  deed  as  T.  F.'s  attorney,  T.  F.  was  not 
the  owner  of  the  land,  but  that  the  same,  in  fact,  belonged  to 
G.  C.  The  attorney,  in  such  a  case,  is  estopped  to  dispute 
the  title  of  his  principal,  for  whom  he  acta.'  There  is,  how- 
ever, a  marked  distinction  between  general  recitals  in  a  deed 
and  the  recital  of  a  particular  fact :  the  former,  as  a  general 
thin^,  does  not  conclude  a  party,  while  the  latter  may 
work  an  estoppel.'  In  *  Eveleth  v.  Crouch,  one  who  [•469] 
had  made  a  deed  of  grant  with  covenants  of  warranty 
offered  to  show  tiiat  he  merely  acted  for  the  grantee  herself 
in  acquiring  and  passing  the  estate.  The  court  refused  to 
allow  the  evidence,  as  to  admit  it  would  be  to  permit  him 
directly  to  contradict  his  deed.*  In  Jackson  v,  Ireland,  the 
plaintiff  claimed  under  a  mortge^e  &om  John  Ireland.  The 
defendant  was  the  mother  of  John,  and  claimed  a  life-estate 
under  the  will  of  her  husband  and  his  father,  John  himself 
'  being  one  of  the  devisees  of  the  same  land.  The  husband 
held  a  contract  for  the  land  from  the  city  when  he  died ;  but 
no  deed  had  been  delivered,  and,  after  Ms  death,  the  city 
made  a  deed  to  bis  widow  and  devisees,  and  under  this  deed 
John  claimed  his  title.  In  this  deed  of  the  city,  it  was  recited 
in  the  iabendumy  to  hold,  &o.,  "  in  tfae  manner  mentioned  in 
the  stud  last  will  and  testament  of  (the  father)  deceased."  It 
was  held  that  the  mortgagees  of  John,  claiming  under  him, 

1  Morgan  v.  Imiaei,  10  Met  68.  ■  Ouner  "■  Morton,  SB  Hiu.  411. 

>  HnntJogbm  S.  Hareiis,  fi  Johni.  Cb.  23 ;  Co.  Lit.  8^  b ;  SbeUe;  v.  Wright, 
Villei,  9 ;  Norton  v.  Skunden,  7  J.  3.  KmiA.  14 ;  Ha;*  e.  Aikew,  6  Joiwa,  I«ir, 
6S. 

•  EraMti  v.  Crouefa,  Ifi  Um*.  807,  US. 
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vere  estopped  by  the  recital  in  his  deed  from  the  city,  aud 
oould  not  olaim  adversely  to  the  widow.' 

29.  And  it  is  stated  generally  that  a  recital  in  a  will  oper- 
ates as  an  estoppel  to  parties  claioiing  under  it.' 

80.  The  whole  law,  aa  tc  the  effect  of  recitals  in  deeds  in 
the  matter  of  estoppel,  is  considered  in  the  case  of  Douglass 
V.  Scott,  which  can  only  be  understood  by  a  full  statement  of 
tiie  circumstances  which  raised  the  question.  One  Massie 
made  a  deed  to  the  heirs  of  one  Montgomery,  who  had  en- 
tered under  an  agreement  for  a  deed,  and  died  in  possession 
of  the  land.  The  heirs  conveyed  to  Kerr  by  deed  in  usual 
form,  with  warranty,  reciting  the  patent  to  Massie,  and  Maa- 
Bie's  deed  to  them ;  and  Kerr  entered  under  this  deed.  Masaio 
never  had  received  his  patent ;  and  havii^  died,  it  now  was 
for  the  first  time  issued  to  his  heirs.  Douglass,  prior  to  1816, 
obtained  a  judgment  and  creditor's  lien  on  the  land  against 
Kerr,  which  was  kept  alive ;  and  he  sold  the  land  in 
[•470]  1821,  and  acquired  a  tiUe  under  this  "sale.  In  1816, 
-  Eeir  mortgE^ed  the  estate,  and  in  his  deed  recited 
the  title  by  patent  in  Massie,  the  sale  by  Massie  to  the  Mont- 
gomery heirs,  and  their  conveyance  to  him,'  Kerr.  The  land 
was  sold  under  this  mortgage,  and  purchased  by  Scott,  in 
1823 ;  and  Kerr  released  to  him,  as  did  the  trustees  of  the 
heirs  of  Massie,  to  whom  the  patent  had  issued.  It  turned 
out,  moreover,  that  the  deed  from  Massie  to  the  Montgomery 
heirs  was  invalid  for  want  of  proper  attestation.  Under  these 
circumBtancea,  Douglass  brought  a  bill  in  equity  to  quiet  hia 
title.  The  court  say :  "  The  obligation  created  by  estoppel 
not  only  binds  the  party  making  it,  but  all  persons  privy  to 
him,  —  the  legal  representataves  of  the  party,  —  those  who 
stand  in  bis  situation  by  act  of  law,  and  all  who  take  his 
estate  by  contract  entered  into  in  his  stead,  are  subjected 
to  all  the  coneequencee  which  aocrne  to  him.  It  adheres  to 
the  land  ;  is  transmitted  with  the  estate ;  it  becomes  a  muni- 
ment of  title;  and  all  who  afterwards  acquire  the  titJe  take  it 

>  Jackwm  b.  IrcCand,  8  Wend.  99 ;  Tartti  v. 
not  extend  to  ttut  which  ii  mere  deecriptiTe,  oi 
tial.    Oibome  v.  Endlcott,  S  Ckl.  IBS. 

*  Deiin  s.  Cornell,  B  Johui.  Cai,  174. 
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sabject  to  the  buiden  which  the  ensteace  of  the  {act  impoaes 
OD  it."  They  therefore  held,  in  the  first  place,  that  Douglass 
ooquired  the  l^al  title  of  Kerr  by  the  sale  under  the  judge- 
ment. Id  the  next  place,  they  held  that  the  recital  in  Kerr's 
deed  from  Montgomeiy's  hein,  that  Massie  had  received  a 
patent  and  had  conveyed  the  estate  to  them,  was  one  upon 
which  he,  Kerr,  had  a  right  to  hold  them  bound,  as  an  admis- 
eion  of  the  fact  by  which,  as  a  part^  to  the  deed,  he  was  him- 
self bound ;  and  that  Kerr's  assignee,  churning  under  him,  was 
alike  concluded :  that  the  land  was  patented  to  Massie,  and 
conveyed  by  him  to  the  Montgomery  heirs,  was  proved  hy 
their  admission  while  they  were  owners  and  were  dispOBJog 
of  the  estate,  "  upon  which  all  persons  deriving  title  under 
them  have  a  right  to  rely,  and  which  conclude  all  persons  to 
whom  their  estate  is  transmitted ; "  and  "  that  neither  party, 
deriving  title  through  this  deed,  is  at  liberty  to  question  these 
focts."  They  accordingly  held  that  Douglaas  had  the  better 
title.* 

*S1.  It  is  probably  upon  this  principle,  of  one  being  [*471] 
estopped  by  any  representation  deliberately  made  hy 
him  in  his  deed,  that  a  grantor  has  not  been  admitted  to  con- 
trovert the  taci  that  he  owned  an  interest  in  the  estate  which 
he  had  thereby  granted,-  in  order  to  set  up  a  claim  thereto 
adverse  to  the  title  of  hia  grantee,  where  the  grant  is  of  land 
or  an  estate,  and  not  a  mere  release  of  his  interest  or  title  to 
the  same.'  Thus,  in  Jackson  v.  Murray,  the  court  say: 
*'  Biusell "  (the  grantor  having  no  good  title,  though  he  had 
a  contract  for  one)  "  cannot  be  allowed  to  say  that  hia  deed 
to  Beach  conveyed  no  interest."  '  And  in  Jackson  v.  Bull 
it  vas  held,  that  "  a  man  shall  never  he  permitted  to  claim  in 

I  DongUM  V.  Scott,  6  Ohio,  107.  See  alio  H'CleOer  k.  Leadbetur,  1  0«, 
661;  Denn  V.  BMW«r,  Coxe,  178 ;  Denii.E'.  King,  Id.  482;  gtn-~n  v.  Loomii, 
11  Ohio.  476. 

*  Bj  itatata  in  CallforntK,  one  who  conrcj*  an  eiUite  in  fett-simple  Kbwlota 
wttbout  haTing  tltl*,  an4  aftaiwatdt  aoqnlra*  mm,  Um  lame  •Darai  to  tlM  bene&t 
of  hk  gnnlce ;  otberwiM,  if  bit  deed  be  a  inltolalni.  MoRiaoa  v.  Wilioa, 
MCal.847. 

*  JadMor.ltiimr.UJohiM.  ML  See  FUmv.  QalTiii,29M«.  188;  4Kflnt, 
Com.  S61,  n.;  3  Smith,  Lead.  Cm.  6lh  Am.  ed.  SS7i  See  Doe  >.  Dowdail, 
S  Hooat.  880,  dtinK  F^riMuka  v.  WUhataaaa,  7  Me.  96,  awl  lioldiiig  it  iMttwr  Uo 
tluw  Flka  p.  GalTin. 


.dbyCoOgIc 


104  LAW  OP  BBAL  PBOPEBTT.  [bOOE  m. 

oppouUon  to  his  deed  by  allegiog  he  had  no  estate  in  the 
premiBes."  ^  It  will  he  observed,  there  is  no  reference  made 
in  these  cases  to  any  existing  coTenants  for  title.  So  in 
M'Williams  v.  Nisly  et  ait.,  the  platutifF's  ancestor  conveyed 
the  premises  to  the  grantor  of  the  tenant.  The  ground  of  the 
plaintiff's  claim  was,  that  when  their  ancestor  conveyed  the 
land  he  had  no  title  to  it,  but  acijuired  one  subsequently,  in 
his  lifetime,  which  had  descended  to  them.  Tilghman,  C.  J., 
says :  "  Can  bis  heirs  recover  against  his  grantees  ?  It  appears 
to  me  that  in  such  oase  they  would  be  estopped  by  their 
father's  deed  fi-om  denying  his  title ;  and  if  there  were  occa- 
sion for  further  assurance,  equity  would  compel  them  to  make 
it."  How  far  this  equitable  consideration  had  effect  in  deter- 
mining the  question  does  not  appear.  But  in  the  same  case, 
Gibson,  J.,  says :  "  So,  in  equity,  a  grantor  conveying  lands 
for  which  he  has  no  title  at  the  time  shall  be  considered  trus- 
tee for  the  grantee,  in  case,  at  any  time  afterwards,  he  should 
acquire  title."  —  "  Chancery  would  compel  them  (the  plain- 

tifib)  to  convey  to  the  defendants."' 
[•472]      •  82.  The  doctrine,  as  stated  by  C.  J.  Tilghman,  is 

lect^nized  and  declared  in  Reeder  v.  Craig.  "  If  a 
man  sell  lands  to  which  he  has  no  title,  and  afterwards  ac- 
quire ft  title,  he  is  estopped  by  his  fiAt  deed  to  say  he  had  no 
title  at  the  time  of  sale."  ^  This  subject  is  diacussed  witii 
much  discrimination  by  Field,  C.  J.,  in  the  case  of  Clark  v. 
Baker,  where  Clark  conveyed  an  estate  to  Baker,  and  took 
back  a  mortgage  of  the  same  for  the  purchase-money,  neither 
deed  containing  covenants  of  warranty.  The  title  of  Clark 
was  defective  ;  and  Baker,  having  bought  in  the  outstanding 
title,  made  a  second  mortgage  to  one  T. ;  and  the  question 
was,  whether  he  could  set  up  his  after-acquired  title  against 
his  mortgage  to  Clark.  The  court  say,  that,  at  common  law, 
there  were  only  two  classes  of  conveyances  which  were  held 

>  JackioD  V.  Bull,  1  Johni,  Cm.  90;  Conutock  *.  Smith,  IS  Plek.  116, 119, 
120;  Banle,  Cot.,  Sd  ed.  407,  408. 

>  M'Williamg  n.  Klsly,  2  6erg.  &  B.  607,  CIT,  Gia  See  the  remark*  of  Mr. 
Rawle  vpoD  tbia  aab^ect.  In  hU  work  od  Coreiiuita,  Sd  ed.p.  109 ;  Smith,  Lead 
Cw.,  etb  Am.  «d.  041, 061. 

■  Beederv.  Crug,  BH'Cord,411;  Francb  p.  Bpenoer,  21  How.  228;  WmIw 
hangfa  i>.  EDlhken,  S4  Penn.  8t  74. 
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to  Operate  npon  the  after-acqiiired  title,  —  those  by  feofment 
and  by  fine,  or  by  common  recovery.  No  other  forms  of  con- 
Teyance,  in  the  absence  of  covenants  of  warranty,  had  any 
effect  in  tranaferring  the  title  subsequently  acquired.  In  this 
country,  no  greater  effect  is  given  to  a  grant  or  a  conveyance 
by  bargain  and  sale,  or  lease  or  release,  unaccompanied  widi 
covenants  of  warranty,  than  in  England  under  the  statute  of 
uses.  They  pass  only  the  estates  which  are  vested  in  interest 
at  the  time,  and  do  not  bind  or  transfer,  by  way  of  estoppel, 
future  or  contingent  estates.  So  far  as  Jackson  v.  Bull  and 
Jackson  V.  Murray,  above  cited,  sustain  a  contrary  doctrine, 
they  have  been  overruled  by  subsequent  cases.  But  where 
it  distinctly  appears  upon  the  face  of  the  instrument,  without 
the  presence  of  the  covenant  of  warranty,  either  by  recital  or 
otherwise,  that  the  intent  of  the  parties  was  to  convey  and 
receive  reciprocally  a  certain  estate,  the  grantor  will  be  es- 
topped from  denying  the  operation  of  the  deed  according  to 
such  intent.  If  th£  seisin  or  possession  of  a  particular  estate  • 
is  a£Brmed  in  the  deed,  either  in  express  terms  or  by  neces- 
sary implication,  the  grantor,  and  all  persona  in  privity  with 
him,  shall  be  estopped  from  ever  afterwards  denying  that  he 
was  BO  seised  and  possessed  at  the  time  he  made  the  convey- 
ance. The  estoppel  works  upon  the  estate,  and  binds  an 
after-acquired  title  as  between  parties  and  privies.  By  the 
statute  of  California,  by  conveyances  under  the  statute  of 
uses,  where  a  fee-simple  absolute  is  conveyed  in  land,  of 
which  the  grantor  has  no  legal  estate  at  the  time  of  making 
such  conveyance,  and  the  grantor  subsequently  acquires  title 
to  the  same,  the  estate  so  acquired  passes  at  once  to  the  origi- 
nal grantee,  creating  in  him  a  valid  title  and  estate.  And 
these  doctrines  were  held  to  apply  to  oases  of  mortg^e,  es- 
topping t^e  mort^i^or  and  his  privies  from  setting  up  against 
his  own  mortgt^or  an  after-acquired  title  to  the  estate.^  So 
a  deed  to  a  company,  describing  them  as  a  corporation,  before, 
in  fact,  any  act  of  incorporation  bad  been  passed,  was  held  to 

1  Clark  V.  Baker,  U  C«I.  612 ;  Van  Reciwlaer  c.  KMTne}^,  II  How.  822.  So 
admilar  itatate  and  mle  exliti  in  Mittonri.  Bogj  v.  Sboab,  18  Mo.  879.  See 
fflbMO  B.  Choteau,  39  Ho.  568 ;  alio  in  Arkaniai,  Cock^  d.  Brogan,  6  Ark.  699. 
And  in  IIlin<^,  Frink  t>.  Dant,  14  IE.  808 ;  Btuh  v.  ManbaU,  Q  How.  288. 
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eatop  the  grantor  to  cl&im  title  against  them  upoa  their  be- 
oomii^  ineorporated.^  la  Barber  v.  Harris,  there  was  a  mort- 
gage ;  and  the  question  aioae  as  to  the  extent  of  the  tnortga^ 
goi-'s  title,  whether  it  covered  the  entire  estate,  or  a  firaetioDal 
part  only.  The  court  say :  "  The  defendant,  having  executed 
the  mortgf^e  under  which  the  plaintiff  claimed  to  recover 
the  possession  of  the  pretaises,  was  estopped  from  denying 
that  he  had  title  to  them,  and  from  setting  up  title  iu  third 
persons."  '  So  where  a  railroad  company  mortgaged  their 
railroad,  which  had  not  then  been  constructed,  but  the  same 
was  afterwards  completed,  it  was  held  to  be  a  good  mortgage 
by  estoppel,  and  took  effect  against  a  second  mortgagee.'  And 
a  like  doctrine  was  applied  to  a  mortgage  of  a  canal  by  a  canal 
company  before  it  had  been  constructed.*  And  the  court  of 
MassachusettB,  while  maintaining  that  if  one  grants  "  his 
right,  title,  claim,  aud  demand  "  to  an  estate  vrith  covenants 
of  warranty  against  all  persons  claiming  by  or  under  him,  ha 
may  nevertheless  set  up  a  newly  acquired  title  against  his 
own  grantor,  recognize  and  approve  of  the  dootrine  that  a 
grantor  of  au  estate  is  estopped  by  his  coaveyanoe  to  deny 
that  he  had  any  title  in  the  land  at  the  time  of  the  convey- 
ance, and  they  hold  that  whatever  interest  ha  had  passed  to 
the  grantees  by  bis  deed.'  On  the  other  hand,  it  is  laid  down 
as  a  principle  of  universal  application,  that  where  a  person 
assents  to  an  act,  and  derives  and  enjoys  a  title  under  it,  it 
shall  not  lie  in  his  mouth  to  impeach  it." 

33.  There  are  a  few  exceptions  to  the  effect  given  to  re- 
citals in  deeds,  one  of  which  is  found  in  the  case  where 
the  deed  containing  the  recital  is,  upon  its  face,  a  void  one. 
There  it  does  not  work  an  estoppel.'  So  if  it  be  inoperative 
&om  any  cause,  as  for  want  of  proper  execution,  even  if  it  cod- 

>  Djar  tt.  taeh,  1  Met  180, 190. 
»  Bwber  t>.  lUnw,  16  Wend.  616. 

■  GklTeatovD  B.  R.  v.  Cowdiy,  11  W*n.  481. 

*  Willtnk  V.  Morrii  CAOftl  Co.,  8  Ore«o,  o.  402. 

•  Comitock  V.  Smith,  IS  Pick.  US,  110, 120 ;  Brace  e.  Lnk«,  9  Eu*.  301. 

■  Per  Boiler,  J.,  The  King  n.  Stacaj,  1  T.  E.  1. 

T  BincUur  v.  Jacluon,  S  Caw.  687  ;  Wallice  n.  Minar,  6  Oblo,  866  j  OuMMrd 
Buk  V.  BeUi*,  10  Ciuh.  2T6 ;  Lenell  a.  Dioieli,  2  Qiaj,  IBI ;  CathlMrtMMi  a 
IiTiiiK,«H.*Nom.T6i. 
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tain  covenants  of  *  wftrrantj.!    And  though  a  party  [*473j 
claiming  title  under  a  deed  is  barred  by  the  recitals 
in  auoh  deed,  he  may  show  that  the  deed  in  which  they  are. 
contained  is  inoperative,  defective,  and  void.* 

34.  Another  exception  to  the  application  of  this  rule  is, 
where  the  other  party  who  would  enforce  the  eatoppel  pro- 
poses  to  go  behind  the  deed  which  oontaina  the  recitals,  to 
defeat  it.  Aa  where  one  holding  a  mortgage  took  a  deed  of 
release  from  the  mortgagor,  reciting  that  its  object  was  to 
cancel  the  mortgage,  and  a  third  person  claimed  title  to  the 
same  land  through  an  attachment  laid  upon  it  between 
the  date  of  the  mortgage  and  that  of  the  deed  of  release,  the 
grantee,  in  such  deed  of  release,  was  permitted  to  show  that 
he  etill  held  under  the  mortg£^e  by  an  agreement  with  the 
debtor  to  await  the  result  of  the  attachment.' 

S5.  The  most  striking  instances  of  an  estoppel  by  deed, 
perhaps,  are  those  where  a  party,  witboat  any  title  to  land, 
undertakes  to  convey  it,  covenanting  as  to  the  title,  and  aft«r- 
wards  acquires  title  to  the  same  land  by  descent  or  pnrchase.* 
If  his  covenant  is  such,  of  warranty,  for  instance,  as  to  entitle 
the  covenantee  to  recover  for  its  breach  just  as  much  of  the 
covenantor  as  he,  the  covenantor,  would  recover  of  the  ten- 
ant, the  covenantee,  if  be  prevailed  by  enforcing  his  claim  to 
the  land,  the  law,  to  avoid  circuity  of  action,  allows  the  ten- 
ant to  avail  himself  of  this  covenant  to  rebut  the  covenantor's 
claim  upon  the  land,  and  prevents  the  grantor  &om  setting 
up  a  claim  to  the  estate  by  his  after-acquired  title.  Or  it  may 
be  placed  perhaps  more  properly,  aa  it  is  sometimes  insisted, 
npon  the  ground  that  the  warranty  of  a  grantor  is  as  if  a  par- 
ticular recital  or  averment  bad  been  inserted  in  his  deed,  and 
he  was  thereby  estopped  by  his  deed  from  denying  its  efficacy.' 

1  Pattenon  >.  Peue,  6  Ohio,  190-192.  *  Blkke  v.  Tucker,  12  Vt  39. 

•  CiMbj  B.  Chue,  IT  He.  869.         *  StauaSj  e.  White,  8  Met.  (Kj.)  669. 

•  Ba«l«,  Cot.,  Sd  ad.  422 ;  Oi.  Lit.  266  a ;  Dut  n.  Dart,  T  Conu.  256  j  Jaob 
toa  a.  Bradford,  4  Wend.  619]  4  Kent,  Com.  261,  note  j  2  Smith,  Lead.  Ca*., 
6tb  Am.  ed.  826, 637 ;  Some*  v.  Skinner,  8  Pick.  52, 61 ;  Oakei  n.  Marc; ,  10  Pick. 
Mfi,  190;  Wblu ».  Patten,  24  I^k.  824.  Bee  Blanchard  r.  Elih,  1  Graj,  19&f 
JackaoD  '.  Hubble,  1  Cow.  613,  617 ;  Jackitni  k.  \1^aldron,  13  Wend.  189 ;  Kim- 
ball :  Blal*dell,  B  K.  H.  636 ;  Bogj  v.  Shoab,  IS  Mo.  878 ;  Wade  t>.  Lindsej, 
6  Met  418 ;  CoU  v.  Saymond,  9  Gray,  217 ;  UicUet «.  TowuMod,  IS  N.  T.  677; 
Irriiw  V.  InlM,  B  Wall  &2&. 
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A  made  two  mortgages  in  succeseion,  one  to  his  boq,  and 
aoother  to  B,  with  corenanta  of  warranty.  His  son  died, 
and,  as  his  heir,  he  became  entitled  to  the  mortgage.  Bat  it 
was  held  that  he  could  not,  as  assignee  of  his  son,  claim 
against  bis  own  mortgage  to  B  and  the  covenants  therein.* 
This  doctrine  of  after-acquired  title  enuring  to  the  benefit  of 
a  prior  grantee  is  applied  in  Louisiana  to  mortgages ;  so  that 
if  one  mortgages  laud  without  having  an;  title  to  the  estate, 

and  afterwards  acquire  one,  it  enares  to  the  benefit 
[•474]  of  the  mortgagee.'    But  without  stopping  to  •  disouaa 

the  precise  manner  in  which  this  is  effected,  the  cases 
are  numerous  establishing  the  general  principle  that  such  is 
the  effect,  although  thej  do  not  agree  in  the  point  whether 
certain  of  the  usual  covenants  in  deeds  do  or  do  not  operate 
to  work  estoppels  against  the  covenantors.  The  subject  may 
hereafter  be  resumed,  when  the  covenants  in  deeds  are  con- 
sidered. For  the  present,  it  will  be  sufficient  to  refer  to  a 
few  of  the  leading  authorities  upon  the  subject,  without  un- 
dertaking, generally,  to  draw  a  line  between  a  technical  rebut- 
ter and  an  estoppel,  which  the  reader  will  find  elaborately 
discussed  by  Mr.  Rawle,  in  the  ninth  chapter  of  bis  valuable 
treatise  ou  Covenants  for  Title.*  Lord  Coke,  in  ti'eatiug  of 
a  release,  while  commenting  upon  Littleton's  statement,  that 
'*  no  right  passeth  by  a  release  but  the  right  which  the  releasor 
hath  at  the  time  of  the  release  made,"  speaks  of  a  release  accom- 
panied by  a  warranty,  and  remarks  :  "  The  warranty  may  rebut 
and  bar  him  (the  warrantor)  and  Ms  heirs  of  a  future  right 
which  was  not  in  him  at  the  time."  He  puts  the  case  of  a 
grandfather,  father,  and  son,  where  the  father  disseises  the 
grandfather,  and  then  makes  a  feofment  in  fee,  and  the  grand- 
father afterwards  dies.  The  father,  in  such  a  case,  might  not 
enter  upon  his  feoffee  against  his  own  feofment,  though  the  son 
might  upon  his  death.  It  is  said  there  is  no  English  authority 
that  any  other  conveyance  than  a  feofment,  fine,  or  lease,  oper- 
ates by  way  of  estoppel  to  pass  an  after-acquired  title.*  '*  And 
so  note  a  diversity  between  a  release,  a  feofment,  and  a  war* 

1  Lincolit  r.  Bmenon,  108  Mbm.  90,  91. 

*  Amonett  v.  Amii,  16  La.  An.  227.  *  Bawle,  Cor.  &  9, 

*  Qibioii  D.  GboutMQ,  89  Mo.  666;  Talle  n.  Clenwiu,  18  Ho.  <86. 
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rnnty.  A  relettse,  in  that  case,  ia  void.  A  feofment  is  good 
Bg^DSt  the  feoffor,  but  not  against  his  heir.  A  warranty  is 
good  both  against  himself  and  his  heirs."  ^ 

86.  The  same  doctrine  is  adopted  in  Connecticut ;  though 
there  is  this  difference  between  a  release  there  and  in  Eng- 
land, that  in  the  latter  it  is  a  secondary  conveyance,  deriving 
its  validity  and  effect  from  the  possession  of  the  releasee ;  in 
the  former  it  ia  a  primary  one,  and  passes  the  releasor's  right 
like  a  grant,  and  operates  as  a  conveyance  without  a  war- 
ranty. If  made  with  a  warranty,  the  releasor  is  estopped  to 
•sltdra  the  land.  The  same  principle  applies  in  New  York  * 
and  Massachusetts.' 

*3T.  The  cases  are  numerous  where  courts  have  [*475] 
held,  that  if  one  without  any  title  makes  a  deed  of 
land  with  covenants  of  warranty,  and  afterwards  acquires  a 
title  to  the  same,  it  will  enure  to  the  grantee  and  covenantee 
by  way  of  estoppel.  Some  of  these  are  cited  below.*  The 
effect  is,  that  the  title  acquired  by  the  grantor  who  has  con- 
veyed with  warranty  enures,  eo  imtanti  that  he  gains  the 
title,  to  his  grantee,  and  vesta  in  him,  or  to  the  grantee  of 
each  grantee  if  with  like  covenants."  But  if,  before  the  cove- 
nantor acquires  a  title,  the  covenantee  sue  for  a  breach  of 

1  Co.  Ut  266  >. 

*  D«rt  V.  Dart,  7  Omn.  260 ;  Jackwin  v.  Wright,  14  Johoi.  19S. 

>  TniU  V.  EMtnun,  8  Met.  121 ;  Butler  d.  Sewsrd,  10  Alleo,  468. 

*  JmekMD  t>.  SteTeni,  18  Johni.  816 ;  Brown  v.  HcConnick,  6  Watt*,  60, 
wbera  th*  deed  waa  with  coTCDanta  of  wairaDty,  althoagh  the  court  do  not  reftr 
to  that  ciminutaiice.     JackioD  p.  Matadoif,  11  Johni.  91 ;  Somes  v.  Skinner, 

5  Pick.  S2,  60 ;  Terrett  v.  Ta;lor,  6  Cranch,  43 ;  Wark  v.  WUlard,  lit  N.  H.  889 ; 
Comitock  r.  Smith,  18  Pick.  116,  119;  Troll  i.  Eaatman,  8  Met.  121,  124; 
White  v.  Fattan,  24  Pick.  324 ;  Allen  v.  Pariah,  8  Ohio,  107 ;  Bond  r.  Swearingen, 
lOhio,  190;  lAWTjir.  Williama,  18He.  281;  Jackaoni'.  Hoftman,  9  Cow.  271 ; 

6  Prert.  Abat.  210;  Jackson  v.  Wright,  14  Johni.  198;  Baxter  n.  Bradbnr^, 
20  He.  200;  2  Smith,  Lead.  Caa.,  6th  Am.  ed.  628,  for  a  collection  of  American 
aaee  to  the  aame  eflbct  BlaDchard  v.  EUii,  1  Gray,  IBS;  Chu'k  t>.  Baker, 
14CaI.  680;  Van  BenaKlaer  ■>.  Eearne;,  11  How.  822 ;  Perry  v.  Kline,  12  Cush. 
118;  Ooodion  v.  Beacbam,  S4  Oa.  160 ;  O'Bannon  a.  Parcmoar,  Id.  489 ;  Cham 
berUJo  v.  Heeder,  16  S.  H.  S81 ;  pott,  p.  •667  ;  12  Am.  Law  Beg.  146,  note ; 
King  B.  Gilion,  S2  lU.  S6S ;  pwt,  •667 ;  Kimball  v.  Schoff,  40  N.  H.  190 ;  Barton 
V.  Reeda,  20  Ind.  QS ;  HcCutker  v.  H'Etcj,  9  B.  I.  628,  coirecting  a  dlctam  in 
Gahtner  v.  Green,  6  B.  L  101.  See  pvi,  *480 ;  Flympton  o.  CooTene,  42  Tt, 
712;  Doe  v.  Dowdall,  S  Honit.  869;  Buab  v.  Manhall,  6  How.  2BL 

*  Ciocker  *.  nerce,  81  He.  177,  182 ;  pMf,  •W1. 
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the  covenant  of  seimn,  it  eeems  that  he  could  not  defeat  that 
action  by  purchaBing  in  the  title  and  tendering  it  to  hia  cove- 
nantee, if  the  latter  refuse  to  accept  it.  In  the  csae  cited 
below,  tiiQ  tender  was  made  six  years  after  the  original  deed.' 
In  Blanchard  v.  Ellis,'  the  court  held,  that  if  one  purchase 
with  covenaote  of  wanaoty,  and  the  grantee  is  wholly  evicted 
horn  the  premisea  by  a  title  paromouot  to  the  grantor's,  he 
cannot,  after  soch  entire  eviction,  purchase  this  title  para- 
monnt,  and  compel  tiie  grantee  to  take  the  same  against  his 
will,  either  in  Batisfaction  of  the  covenant  against  inonm- 
biaoces,  or  in  mitigation  of  dam^es  for  the  breach  of  it.  It 
is  held,  moreover,  that  if  an  action  to  recover  the  land  be 
brought  against  the  grant«e  and  covenantee,  and  he  notify 
his  warrantor  to  defend  the  suit,  and  he  fails  to  do  so,  a  ver- 
dict in  the  action  against  the  tenant  would  be  conclusive 
against  the  eovenantor  to  show  that  the  eviction  was  by  a 
paramoont  title.'  Bat  if  the  title,  in  such  a  case,  comes  to 
the  covenantor  in  the  capacity  of  trustee,  and  not  in  his  own 
right,  it  would  not  enure  to  the  prior  covenantee.  The  estop* 
pel  would  not  apply  in  such  a  case.* 

88.  The  covenant  need  not  be  a  general  covenant  of  war- 
ranty, but  will  always  work  an  estoppel  to  the  extent  of  its 
terms.  Thns,  where  there  was  a  covenant  of  warranty  against 
a  particular  title  which  the  grantor  afterwards  acquired,  he 
was  estopped  to  set  it  up."  So  where  one  conveys  with  cove- 
nant agaiust  inoambrances,  and  afterwards  buys  in  an  out- 
standing mortgage,  or  purchases  the  estate  under  a  sale  for 
foreclosure  of  a  mortgage  existing  thereon  prior  to  his  convey- 
ance, whatever  title  he  acquires  thereby  enures  to  the  benefit 
of  his  grantee.* 

39.  But  a  covenant,  to  have  this  effect,  must  be  something 
more  than  the  personal  covenant  of  bim  who  makes  it.    It 

I  Tucker  «.  CUrke,  B  Sudf.  c  M. 

t  1  amj,  109.  ■  MoCoDDdl  v.  Dowdm,  48  DL  273. 

*  Burcluud  V.  HnbbMd,  11  Ohio,  Sl«j  Kelle^  v.  Jeuneu,  GO  Me.  466, 464 ; 
Sindair  v.  Jackeon,  8  Cow.  687 ;  Jsckeoa  v,  Hoflnun,  Q  Cow.  878 ;  Ju^iod 
V.HIII1,  ISJohni.  468. 

>  BiRke  V.  Tucker,  12  Yt  89 ;  Trail  p.Bulmui,  8  U«t.  121 ;  EimbaUv.  BU»- 
deU,  6  N.  H.  H6. 

*  Brandied  v.  Walker,  I  Btuhj  (S.  J.),  140. 
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most  be  of  a  nature  to  run  with  tbe  land  ;  and  if  it  be,  it  Tvill 
attach  to  the  land,  and  rnn  with  it,  the  instant  the  covenantor 
acquires  the  title  which  he  has  undertaken  to  conyey  by  his 
deed.*  The  covenantee  may,  moreover,  estop  himself  from 
Betting  np  the  covenant  of  his  grantor  by  the  way  of  claiming 
the  estate.  If  the  purchaser,  under  a  deed  with  general  cove- 
nants of  warranty,  be  evicted  by  a  better  title,  it  is  not  in  the 
grantor's  power  afterwards  to  acquire  a  title  to  the  premises, 
and  compel  the  grantee  to  accept  the  same  agaioet  his  will. 
Whether  the  grantee  has  the  election,  after  such  eviction,  to 
claim  such  acquired  title  by  estoppel,  the  court,  in  the  case 
cited,  avoid  determining.  But  if,  instead  of  claiming  the 
land,  the  purchaser  sues  upon  his  coyenant«,  and  recovera 
dunagea  for  a  breach  thereof,  he  would  be  estopped  thereby 
from  claiming  the  land  by  estoppel,  though  his  grantor  and 
covenantor  should  have  acquired  it.* 

89  a.  Not  will  such  covenant  prevent  the  grantor  from  sub- 
Bequently  acquiring  a  title  to  the  granted  premises,  and  avail- 
ing himself  of  it  against  his  own  grantee,  if  the  title  conveyed 
by  such  grant  was,  at  the  time,  a  good  one.  Thus,  where  the 
grantor  disseised  his  own  grantee,  and  held  adverse  posses' 
don  for  twenty  years,  it  was  held  that  he  was  not  estopped 
by  his  former  deed  and  covenant  to  claim  title  to  the  prem- 
ises by  snch  disseisin.' 

40.  So  the  effect  of  the  covenant  will  be  limited  in  its  ex-  ■ 
tent  by  the  premises  granted,  and  with  which  it  may  run ;  as 
where  the  grantor,  owning  one  undivided  sixth  part  of  certain 
premises,  conveyed  all  his  estate  in  the  premises,  and  cove- 
nanted against  the  claims  of  all  persons  to  the  estate,  he  was 
only  estopped  as  to  his  sixth,  and  not  as  to  any  other  shares 
which  he  afterwards  acquired.*  So,  where  there  was  a  re- 
(atal  of  an  outstanding  mortg^e  in  a  deed  of  the  premises, 
with  covenants  of  warranty,  it  was  held  that  the  covenant 

1  Pattenon  v.  pMwe,  6  Ohio.  190, 192 ;  TraU  v.  Eutnuui,  8  Uet.  121 ;  Whe*- 
lock  B.  Henhaw,  19  Pick.  S41 ;  2  Smith,  Lead.  Cm.,  5th  Am.  ed.  640. 

■  Blanchard  v.  Ellli,  1  Gray,  195 ;  Porter  v.  HiU,  9  HaM.  M.  See  pot, 
p.  HTS.    See  Bastv  ■>.  Bradbniy,  20  Me.  860. 

■  Steam  r.  Hendenau,  9  Cnih.  GOi ;  Parker  d.  Propn.  of  Locki,  Ao,  S  Met 
US ;  Smith  0.  Uontee,  11  Tezu,  24 ;  Tilton  v.  Emerj,.  IT  N.  H.  C88. 

*  Wight  *.  Sbaw,  a  Cnih.  X ;  TrnU  n.  Eaatman,  8  Uet  ISl,  128. 
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was  qualified  by  bucIi  recital.'  Upon  this  ground, 
["476]  where  the  grant  is  in  the  *  form  of  a  release  and  quit- 
claim of  all  the  grantor's  r^ht,  ddm,  or  title  to  the 
land  described,  with  a  coTenant  of  warranty  E^aiust  all  pet- 
eons  claiming  by  or  under  him,  while  he  would  be  thereby 
estopped  to  claim  any  title  existing  in  him  at  the  time  of 
making  his  deed,  he  would  not  be  as  to  any  after-acquired 
title.^  The  reader  will  remark  the  distinction  between  this 
case  and  that  where  the  grantor  conveys  the  land  or  estate 
itself,  without  limiting  his  conveyance  to  such  right  as  he  has. 
So  that  the  cases  cited  below  do  not  conflict  with  the  doc- 
trine of  estoppel  stated  in  some  of  the  former  cases,  that  a 
man  may  not  aver  any  thing  contraiy  to  his  ezpre&s  recitals 
in  }iis  deed,  and,  after  having  expressly  conveyed  land  itself 
to  which  he  has  no  title,  afterwards  avoid  his  own  deed  by 
claiming  the  land  under  a  subsequently  acquired  title.  So 
where  one  who  took  by  devise  a  vested  remainder  in  a  cert^n 
part  of  an  estate,  and  a  contingent  remainder  in  another  part, 
granted,  bargained,  and  sold  all  his  right,  title,  and  interest 
in  the  estate,  with  covenants  of  warranty,  it  was  held  that 
the  gi-ant  was  answered  by  the  vested  interest  he  had,  and 
did  not  estop  him  from  claiming  that  part  in  which  he  had  a 
contingent  remainder,  which  subsequently  became  vested  in 
interest  and  possession.' 

41.  It  is  upon  the  grounds  above  stated  that  it  has  been 
held,  that,  in  order  to  bar  a  party  by  his  covenant  of  warranty, 
not  only  must  the  deed  be  a  good  and  valid  deed  in  its  form 
and  mode  of  execution,*  but  it  must  convey  no  title  to  ^e 
premises,  nor  pass  any  thing  upon  which  the  warranty  can 
operate ;  for,  if  it  passes  a  title  or  interest,  the  covenant  does 

>  JacJuon  V.  HoOnuui,  9  Coir.  271. 

*  Comitock:  If.  Smith,  18  Pick.  116,  119,120;  Jadnon  v.  Feek,  4  Wena. 
Miller  r. Ewing,  e  Ciwb.  84,40;  RiDiman o. Loomli,  11  Obio, 476 ;  Earn  e.  Bam- 
14  He.  851 ;  Coe  v.  PenoDi  Uobiown,  48  M«.  432 ;  Pike  v.  Galvin,  29  Me.  188 
Dmuie  D.  Wilcutt,  6  Gnj,  828,  888 ;  HBrriraan  u.  Qx%7, 4B  He.  588. 

>  Biaiichard  i>.  Brook*,  12  Pick.  47,  06 ;  Wtdd  e.  Birraan,  6  Ontt  167; 
White  V.  BrocBv,  14  Ohio  St.  811. 

*  By  the  term  "  Intereat,"  m  ahare  lued,  It  eeemt,  ii  intended  a  twtteJinterMt. 
Blancliard  d.  Brooki,  12  Pick.  47 ;  2  Sannd.  8B8  d ;  3  Preit  Ab«l.  410 ;  Putter- 
son  V.  Peaie,  6  Ohio,  190;  Sercberal  v.  Triplett,  1  A.  K.  Marsh.  198;  Dougkl 
V.  PT7er,  8  Mo.  20. 
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not  Operate  as  an  estoppel,  even  thongh  it  cannot  operate 
upon  the  inteTest  to  the  full  extent  of  the  intention 
of  the  purtiea.'  So  *  where  A,  having  onl^  an  equita-  [*47T] 
hie  fee  in  land,  mortgaged  it  by  lease  and  release  to 
B,  covenanting  ^at  he  was  legally  or  eqnitablj  seized,  and 
reciting  that  he  was  legally  or  equitably  entitled  to  the  prem- 
ises, and  the  legal  estate  was  afterwards  ctmTeyed  to  him,  and 
by  him  was  sold  to  C,  it  was  held  that  he  was  not  estopped  to 
set  up  his  i^ter'^cqidred  l^al  estate,  either  by  his  covenant 
or  his  reoitaU  they  being  in  the  altematiTe,  and  not  pogitiTe 
affirmations  that  it  was  a  legal  interest  to  which  he  was  en- 
titled, and  that  the  words  of  release  in  his  deed  only  operated 
to  pass  whatever  interest  he  had  is  the  premises  at  the  time.* 
And  where  the  grant  was  of  all  the  grantor's  right,  title,  and 
interest  in  certain  premises,  with  covenants  that  neither  the 
grantor  nor  any  person  claiming  under  him  should  claim,  Ac., 
Utere  was  held  to  be  a  qualified  warranty  of  the  land  and 
premises  conveyed.  The  warranty  was  coextensive  with  the 
estate  which  the  deed  porported  to  convey ;  but  as  that  did 
not  purport  to  convey  any  interest  thereafter  to  be  acquired, 
it  did  not  affect  any  after-acquired  title.' 

42,  Bnt  where  one,  as  guardian,  conveyed  lands,  and  entered 
into  covenants  of  warranty  as  to  the  title  in  hie  deed,  he  was 
held  to  be  thereby  estopped  &om  setting  up  a  peisonal  claim 
to  the  same  land  under  his  own  title.* 

48.  This  doctrine  of  estoppel  by  warranty  applies  to  casea 
of  conveyances  of  their  lands  by  married  women  joining  with 
their  husbands.  For  thot^h,  in  such  cases,  the  wife  is  not 
personally  liable  upon  her  covenant,  she  and  those  claiming 
under  her  are  estopped,  in  the  same  manner  as  if  she  were  a 
fem»  toU,  agtunst  setting  np  an  aftei^acquired  title  to  the 

>  Leiriiv.BsiTd,8HcLeaD,HjT8,70;  4  Eent,Ci>m.  98;  Jaduonv.HoDnui, 
9COW.S71;  2  PfMt.  Abtt.  21fl.  The  doctrine  of  the  text  la  controiertod  bf 
GraTOT,  J.,  in  Moon  o.  Ltttel,  41  H.  T.  97.  Bat  finmi,  if,  in  the  ewe  be  >up- 
inete  of  « termor  coDTe;lng  tbe  e«tale  In  fee  with  coTenanti,  lie  ii  eMopped,  ii 
tt  Dot  nther  bj  wty  of  rebattcr  ttuu)  ».  teclmical  eitoppri  I 

*  Bight  V.  BackneU,  2  B,  &  Ad.  2TB. 

*  Killer  v.  Ewing,  fl  Cmb.  SI,  40 ;  Dotaa  «.  Wnentt,  G  Gray,  328, 333 ;  Bfty- 
mond  v,  Bajmond,  ID  Cutb.  IM ;  Om  v.  Hoore,  14  Cal.  472 ;  Gibbt  v.  Thejer, 
E  Cub.  S2;  Newcomb  v.  fitAiey,  8  Met.  406. 

*  H«u4  BlBiOl,  16  Fide  467. 
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land  conTejed.!  But  the  extent  of  the  doctrine  of  estoppel, 
as  applied  to  married  women,  does  not  seem  to  be  very  well 
defined.  That  the  doctrine  of  estoppel  in  pait  does  not  apply 
to  the  estates  of  married  women,  is  expressly  affirmed  in  one 
case.'  And  in  the  case  cited  of  Jackson  v.  Vanderheyden 
the  court  say,  that  though  a  deed  with  covenants  of  warrant 
by  husband  and  wife  of  the  wife's  land  would  convey  her 
Teal  estate,  or  any  existing  oi  cgntingeDt  future  interest  in  it, 
"  such  deed  cannot  operate  as  an  estoppel  to  her  subsequently 
acquired  intetest  in  the  same  land."  Thus,  where  a  wife 
joined  with  her  husband  in  a  deed  by  relinquishing  her  right 
of  dower  in  the  granted  premises,  though  it  might  estop  her 
from  claiming  dower,  it  would  not  prevent  her  claiming  the 
land  by  s  subsequently  acquired  title.^  If  the  wife  be  a 
minor  when  she  signs  the  deed,  it  would  not  work  an  estoppel 
aa  to  her.  If  the  estate  of  the  wife  be  a  reversion  after  an 
estate  for  life,  and  she  and  her  husband  join  in  a  deed  of 
the  same,  she  would  not  be  estopped  thereby,  when  the  life- 
estate  determines,  if  she  was  a  minor  when  executing  the 
deed,  because,  ontil  then,  the  husband  had  no  right  of  cur- 
tesy to  pass  by  his  deed,  and  she,  being  a  minor,  would  not  be 
estopped  to  claim  the  estate.*  The  court,  in  Wight  v.  Shaw,' 
refer  to  the  cose  of  Jackson  v.  Vanderheyden  with  apparent 
approbation,  but  do  not  decide  the  point,  nor  refer  to  the  case 
cited  below  of  Nash  v.  Spofford,  where  the  point,  that,  by  join- 
ing with  her  husband  in  a  deed  with  covenants  of  warranty,  she 
did  estop  heiself,  was  expressly  decided,  and  where'  the  cases  of 
Fowler  v.  Shearer  and  Colcord  v.  Swan '  were  referred  to  as  sus- 
taining the  doctrine.  And  all  the  cases  seem  to  agree,  that  a 
married  woman  would  not,  at  common  law,  he  personally  liable 

1  HOlv.  WMt,8  0Uo,22SiCoIcord>.  Swu,  THmi.  291;  Ifuh  e.  Bpoffotd, 
10  Met.  102 ;  etmtra,  Jackson  n.  Yuiderhejdeif,  IT  Johiu.  157.  See  MorriMn  o. 
Vikoa,  18  CkI.  «U  t  Jonet  o.  Frott,  L.  B.  T  Ch.  T7B. 

*  UorriiOD  V.  Wilfon,  np.  See  tlao  I«»eU  v.  DuiicU,  3  Qnj,  lOB-ITO ;  cnti, 
■460. 

*  Bonn  V.  HoOnw,  2  Fngil.  Bep.  N.  B.  186. 

*  WUliuni  V.  Baker,  71  Pran.  St  4B%  188. 

*  Wight  D.  Shaw,  6  Coab.  67. 

*  Nathn.  6poBord.lOUet.  192;  Fowlw  v.  SbMU«r,  T  UaM.  K;  CokMnd  *. 
Swan,  M^ 
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QpOD  covenaDts  contained  in  the  deed  of  herself  and  htiBband. 
In  Illinois,  if  a  wife  join  in  her  husband's  deed  in  releasing 
dower,  she  would  oot  be  bonnd  by  the  covenants  it  contains.* 
In  Pennsylvsnia,  if  she  joins  in  a  deed  with  covenants  of 
wairaoty,  she  would  not  be  bound  by  them.'  In  Iowa,  a  wife 
is  bound  by  the  covenants  in  her  deed  of  land  held  by  her 
separately."  Where  a  husband  granted  his  wife's  land,  in 
which  she  joined  by  releanng  her  r^bt  of  dower  and  assent- 
ing to  the  deed,  but  it'  contained  no  words  of  grant  on  ber 
part,  it  amounted,  in  fact,  to  nothing,  because,  1.  She  had  no 
r^ht  of  dower  to  release ;  and,  2.  Because  such  release  could 
not  estop  her  from  claiming  such  title  as  she  bad.  And  the 
same  would  be  the  effect  if  they  were  tenants  by  entirety ,-and 
he  conveyed  the  estate,  bat  she  only  released  her  dower.* 
The  case  of  Wadleigh  v.  Glines  was  also  cited  in  that  of  Nash 
V.  Spofford,  and  this  again  depended  upon  the  case  of  Jackson 
V.  Vanderheyden,  and  goes  to  sustain  the  doctrine  above  ad- 
vanced, that,  though  a  married  woman  is  not  bound  by  cove- 
nants in  her  and  her  husband's  deed  of  her  land,  it  would 
estop  her  from  claiming  the  land  by  any  title  she  had  at  the 
making  of  the  deed,  but  not  gainst  s  title  subsequently  ac- 
qoired.'  In  a  later  case  in  Massachusetts,  the  court  held  a 
married  woman,  who  conveyed  lands  held  under  the  statute 
to  her  sole  and  separate  use,  bound  by  her  coTenanta  as  if 
she  were  at  the  time  sole  and  unmarried.*  And  upon  the 
principle  of  estoppel  inpau,  the  coarts  in  Illinois  bold  that  a 
wife  may  be  estopped  to  claim  homestead  where  she  and  her 
husband  join  in  a  deed  of  the  premises,  and  then  abandon 
them.T  But  in  Iowa  and  Kentucky,  it  is  held  that  a  wife 
joining  with  her  husband  in  a  deed  of  warranty  does  not 
estop  her  to  claim  under  an  t^r-acquind  title.'  And  by 
statute  in  Indiana,  a  wife  is  not  bound  by  the  covenants  in  a 
deed  made  by  her  and  her  husband.' 

.     1  Strawn  v.  Btnwn,  CO  lU,  87.  1  Deu  v-  SheUy,  67  Fenn.  St  430. 

*  Kchmond  v.  Hbblei,  26  lowi,  <T4 

*  Wain  V.  CofBn,  IS  Allen,  210 ;  100  Hut.  ISa 

>  Wadleigh  0.  QUnM,  0  S.  H.  17.  *  Bufbrd  t>.  Feuton,  T  AUmi,  SOS. 

1  BrowD  V.  Coon,  BO  III.  248, 2M. 

■  ChiMi  p.  McCbetnej,  80  Iowa,  481 ;  Hiioiullr  v.  White,  8  Blet  (K7.)  6H 
(TIMl  V.  TsixlerbarK,  26  Iowa,  107. 

*  Baxter  p.  BodUD,  26  Ltd,  ITS. 
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44.  This  doctrine  of  estoppel  applies  also  to  leases  for  years, 

and,  it  would  seem,  with  greater  force,  if  possible, 
[*478]  than  to  deeds  *  poll.     Thus,  if  a  person  execute  an 

indenture  purporting  to  demite  land  for  a  term,  in 
which  be  has  no  estate  in  fact,  or  no  estate  hj  a  good  legal 
title,  and  the  want  of  such  estate  does  not  appear  upon  the 
instrument,  the  lease  will  operate  upon  any  interest  which  he 
may  afterwards  acquire  in  the  same  land  during  the  continu- 
aoce  of  the  term.  But  it  is  requisite  that  it  should  he  an  in- 
denture, in  order  to  hind  hoth  parties,  and  m^e  the  estoppel 
reciprocal ;  while  if  any  valid  interest,  however  short  it  may 
he  of  that  pretended,  actually  passes  from  the  lessor  to  the 
lessee,  the  lease  works  no  estoppel  against  faim.^ 

45.  The  case  put  by  Coke  is  this:  A,  tenant  for  life  of  B, 
makes  a  lease  for  twenty  years,  and  then  buys  the  reversion. 
B  then  dies.  A  may  enter  and  avoid  his  own  lease  by  virtue 
of  his  newly  acquired  title ;  but  had  he  had  no  title  when  he 
made  the  lease,  and  he  then  acquired  one,  he  could  not  have 
contradicted  his  own  lease,  and  say  it  was  wholly  void.* 

46.  Indeed,  the  proposition  is  laid  down  as  a  general  one, 
applicable  alike  to  all  conveyances,  that  if  the  conveyance  be 
rightful,  and  such  as  derives  its  validity  from  the  statute  of 
uses,  it  passes  ouly  what  he  has  who  makes  it;  while  if  it  is 
wrongful,  as  by  feofment,  fine,  and  the  like,  it  .operates  to 
bar  the  estate  which  may  afterwards  be  in  the  one  making 
it,'  though  it  would  seem  that  the  distinction  should  always 
be  observed  between  the  conveyance  of  a  particular  parcel  of 
estate  by  description  and  of  the  right  or  title  that  the  grantor 
has  in  it. 

47.  On  the  other  hand,  a  man,  by  accepting  a  lease  by 

1  Sbep.  Tonch.  Preat.  ed.  63 ;  Burt.  Beal  Prop.  J  860 ;  Wini.  B«b1  Prop.  229, 
280;  HermJItge  d.  Tomkin(,  1  Ld.  Gsjin.  729;  4  Kent,  Com.  261,  and  note; 
Jackion  d.  BuU,  1  Jobni.  Cu.  90 ;  Co.  Lit  47  b ;  2  Freit.  Abat.  410.  8«e  Iwhun 
V.  Horrlce,  Cro.  Car.  109.  "  Qnuit  and  demiie,"  in  an  indentore  of  leue,  ara 
equivalent  to  coTenanla  of  wamuty  and  oX  quiet  enjoyment,  fianwj'  v.  Stitb, 
4  Wend.  602. 

*  See  Wm*.  Beal  Prop.  880.  EqiU^  would.  In  the  caM  mppoaed,  compel  the 
letaor  to  make  good  hli  leue  at  a  contract.  Co.  lit.  47  b,  note  807.  B7  th« 
pnrahaM  of  the  land,  that  ij  turned  into  a  leate  in  interett  which  before  waa 
merelj  an  ettoppel. 

*  a  Preat  Abat.  411. 
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indentare  from  a  straDger,  may  bind  himself  to  lie  treated  as 
the  lessor's  tenant,  and  to  pay  liini  rent  during  the 
term  purported  "  to  be  granted  by  the  lease,  anless  be  [*479] 
may  have  been  induced  by  the  fraudulent  repreeenta* 
taoa  to  accept  the  lease.'  And  where  one  in  possasaion  of 
land  coveuanted  mth.A  B  to  purchase  it  of  him,  hut  failed 
to  do  so,  and  A  B  brought  ejectment  for  the  land,  it  was  held 
that  the  tenant  vas  estopped  by  his  covenant  to  set  up  an 
ontBtanding  tiUe  against  the  claim  of  the  plaintiff.' 

48^  When  it  is  inquired  how  far  estoppels  extend,  and  who 
are  bonnd  by  them,  it  will  be  found,  as  has  been  partially 
anttoipated,  that,  in  the  first  place,  they  operate  neither  in 
favor  of  nca*  against  strangers,  but  affect  only  parties  and 
privies  in  blood,  in  estate,  or  in  law ;  and  a  stranger  can  neither 
take  advant^e  of,  nor  be  bound  by,  an  estoppel,"  though  it 
is  not  always  easy  to  draw  the  line  between  privies  and 
strangers.  Accordingly,  where  one  who  had  been  disseised 
conveyed  the  land  by  deed  to  a  stranger,  and  then  sued  bis 
disseisor  for  possession,  it  was  held  that  his  deed  to  a  stranger 
did  not  estop  him  &om  maintaining  the  action.*  So  where 
the  deed  to  the  stranger  passed  nothing  for  want  of  proper 
exeoutioQ,  the  tenant,  not  a  party  to  it,  cannot  avail  himself 
of  it* 

49.  But  a  person  in  possession,  sustaining  his  possession  by 
no  other  title  than  a  denial  that  a  former  owner  had  parted 
with  his  right,  is  not  a  stranger.  He  becomes  privy  in  estate 
to  him  whose  title  he  maintains,  and  ia  concluded  by  what 
destroys  that  in  his  hands.  For  if  title  oan  be  traced  by  B 
to  A,  and  B  can  fasten  upon  A  the  incapacity  of  asserting 
bis  right  in  consequence  of  his  admission  that  he  has  con- 
veyed to  B,  it  is  not  just  that  one  standing  on  A's  claim  only, 

■  S  Pratt  Abat  210;  Aldenon  n.  HiUer,  15  Gntt.  279 ;  Jaokwm  v.  Aj«tt, 
UJ6ha$.Z25. 

*  Jackioa  d.  Aj9n,  14  Johoa.  22( ;  Walker  v.  Sedswick,  8  CaL  408. 

*  D(Mir.&TiDBtoii,6Bii]B.  N.  C.  79;  Jackaoav.  Ball,  IJohna.  Cai.  90;  Jack- 
Mn  V.  Biiockerhoff,  S  Jobiu.  Caa.  lOS  ;  MiUar  c.  Holman,  1  Orant'i  Cas.  248; 
JaekKin  tr.  Bndfonl,  4  Wend.  928 ;  Kimball  k.  BlaiMlell,  &  N.  H.  686 ;  Smtdef 
Ua  v.  Strutben,  47  Penn.  St.  42S. 

*  Wolcottr.  Knight,  e  Haaa.  418;  Jadcaoiiv.Brinck«rhoB,S  Johna.  Ch.108. 

*  FuieraiH)  v.  Peaie,  6  Ohio,  190. 
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and  telyiDg  ou  no  superior  rigbt,  should  be  permitted  to  coq- 
test  the  existeDoe  of  a  fact  which  those  interested  hare  set- 
tied.» 

50.  So  vhere  one  conveys  lands  with  wanantj,  bat  withont 
title,  and  afterwards  aoqaires  ooe,  Ms  first  deed  works  an 
estoppel,  and  passes  an  estate  to  the  grantee  the  in- 
[•480]  stant  the  *  grantor  acquires  his  title,  not  only  gainst 
the  grantor  and  those  claiming  under  him,  but  also 
against  strangers  who  come  in  after  the  deed  creating  the 
estoppel.'  And  such  title  would  enure  to  the  benefit  of  the 
first  grantee  by  estoppel,  to  the  exclusion  of  a  second  grantee, 
to  whom  the  grantor  shall  execute  a  deed  after  having  ac- 
quired a  title ; '  though  it  has  been  insisted  that  such  a 
construction  does  violence  to  the  spirit  of  the  system  of 
legistratioD  of  deeds,  which  ordinarily  requires,  that,  in  taking 
a  title,  one  should  only  go  back  to  the  time  bis  ^imtor  ac- 
quired it,  and  to  see  that  no  intermediate  encumbrance  or 
conveyance  shall  have  been  made  by  him.* 

50  a.  The  doctrine  here  stated,  tliat  a  deed  with  covenant 
of  warranty,  by  one  having  no  title  to  one  who  records  Ma 
deed,  will  give  to  such  a  grantee  precedence  of  right,  if  the 
grantor  subseguently  acquire  a  titJe  to  the  estate  over  a  pur- 
chaser who  takes  a  deed  of  the  same  estate  from  the  same 
grantor  without  actual  notice  of  such  prior  deed,  is  probably 
too  well  settled  to  be  now  controverted.  But  the  subject 
has  been  sufficiently  discussed  in  some  of  the  later  cases 
to  justify  noticing  them  somewhat  at  large.  In  Iowa,  the 
doctrine  is  affirmed  with  the  same  exception  as  is  stated  in 
Chamberlain  v.  Meeder,  cited  below.'  The  doctrine  is  fully 
sustained  in  Vermont  *  and  Kbode  Island.^    In  a  dissenting 

1  Kininuii  V.  Loomli,  11  Ohio,  178 ;  Ewter  «.  L.  M.  Rtulrokd,  14  Ohio  St 
62,  M ;  Mone  b.  Aldrich,  19  Kck.  449 ;  Wtutman  v.  OibMn,  9  81m.  190. 

*  Somei  D.  Skinner,  8  Pick.  62,  60. 

■  White  e.  Patten,  21  Pick.  B24.  Bnt  ne  CbamberUla  v.  Heeder,  16  N.  H. 
SSI.  If  mortgaged  bftck  M  the  lune  time  with  the  porchue,  (he  mortgags 
would  take  precedence  of  the  title  bj  ettoppeL 

*  Rawie,  Cot.  3d  ed.  430.  *  Morgan  t.  Qraham,  86  Iowa,  316. 

*  Crou  r.  Mo(t«n.  4e  Vt.  IS. 

1  McCiuher  b.McEto7,  8  B.L  623i  ■.  a  lOB.  L  «».  See  aIw  Big^w, 
btoppel,SfiS. 
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opinioQ,  given  in  the  case  last  cited,  and  reported  in  the  tenth 
Tolnme  of  the  Rhode  Island  Reports,  Potter,  J.,  presents  in  a 
strong  light  the  violence,  above  mentioned,  which  it  does  to 
tie  doctrine  of  registration  by  impi^tiDg  to  purchasers  con- 
Btraotive  notice  of  conveyances  made  before  the  grantors  had 
any  thing  to  convey.  The  doctrine  seems  to  rest  upon  the 
prhity  there  is  between  a  grantor  and  grantee,  whereby  the 
latter  is  bound  by  the  same  ettoppel  which  would  bar  the  for- 
mer. The  case  cited  below,  from  Delaware,  has  gone  fully 
into  the  subject,  and  the  languid  of  the  court  is  freely  re- 
ferred to.  Covenants  for  title  were  unknown  in  the  days  of 
Coke,  and  were  the  invention  of  Orlando  Bridgman.  Now, 
if  one  grants  lands  with  covenants  of  warranty,  it  operates, 
by  way  of  estoppel,  to  transfer  an  after-acquired  title ;  "  the 
interest,  when  it  accrues,  feeds  the  estoppeL"  "  If  it  is  mani- 
fest on  the  face  of  the  conveyance,  either  by  recital,  admis- 
sion, covenant,  or  in  any  other  way,  that  the  parties  actually 
intended  to  convey  and  receive  the  identical  estate  and  inter- 
est which  is  the  subject-matter  purporting  to  be  conveyed  by 
the  instmment,  they  shall  be  held  estopped  from  denying  the 
operation  of  the  deed  according  to  its  manifest  intent."  "  A 
sdenm  recital  or  admission  under  seal  concludes  both  privies." 
"  It  is  difficult  to  comprehend  the  wisdom  of  the  distiuction 
which  is  to  be  foond  In  the  books  between  covenants  and  ad- 
misuons,  which,  operating  by  way  of  personal  rebutter,  pre- 
vent the  grantor,  and  all  others  claiming  under  him,  from 
setting  np  this  after-acquired  title ;  and  covenants,  which, 
operating  by  way  of  estoppel  in  the  technical  and  absolute  ' 
sense  of  that  term,  actually  transfer  the  after-acquired  title." 
"  The  safer  doctrine,  and  that  which,  in  our  judgment,  is  fully 
sustained  by  the  weight  of  Amencan  authority,  is,  that  the 
covenant  of  warranty  operates  as  an  estoppel  in  the  absolute 
sense  of  that  term,  so  as  to  transfer  and  pass  the  after-acquired 
estate.  The  authorities  are  full  and  conclusive  on  this  point." 
Where  one,  having  no  title,  conveys  land  with  warranty, 
and  after  acquires  title  and  conveys  to  another,  the  second 
grantee  is  estopped  to  say  the  grantor  was  not  seised  at  the 
time  of  the  first  conveyance."  "  And  where  both  parties 
claim  under  the  same  person,  they  are  privie$  in  egtate,  and 
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cannot,  as  stiob,  deny  the  title  of  the  gnuitoi  at  the  time  of  the 
first  conveyance ;  and  the  ^toppel,  workisg  upon  the  eBtata* 
tnnda  both  parties  and  priviee."  * 

51.  It  may,  accordingly,  be  stated  as  a  general  proportion, 
that  any  person  claiming  under  one  irho  is  bound  by  an 
estoppel  is  himself  bound  by  the  same  estoppel.*  Thos,  in 
the  case  of  Wark  c.  WiUard,  above  cited,  a  purchaser  from 
one  who  had  made  a  prior  deed  with  warranty  of  land  to 
which  he  afterwards  had  acquired  a  title  was  estopped  by 
the  first  deed  as  well  as  his  grantor,  although  it  had  never 
been  recorded,  provided  he  had  notice  of  its  existence  when 
he  took  his  deed.  Where  A,  by  a  deed  of  mortage  with 
warranty,  conveyed  bis  estate,  upon  which  there  was  an  out- 
standing mortg^e,  and  A  purchased  thb,  and  took  an  assign- 
ment of  it  to  himself  in  his  own  right,  it  was  held  that  this 
latter  mortgage  enured  to  the  benefit  of  A's  mortgagee  with 
covenants.'  But  if,  after  having  made  a  conveyance  with 
warranty  without  havii^  title,  the  estate  comes  to  him  as  a 
mere  conduit  in  passing  it  from  its  owner  through  him  to  an- 
other person,  it  does  not  enure  to  the  benefit  of  his  original 
grantee.* 

62.  There  is  one  other  act  of  parties  which  may  operate  in 
the  nature  of  an  estoppel,  not  in  conveying  a  title  to  lands 
&om  one  to  another,  but  in  quieting  titles  so  as  to  estop  any 
adverse  claim ;  and  that  is  by  arbitrament  and  award,  where 
the  parties  have  submitted  to  arbitrators  the  qnestion  of  prop- 
erty in  lands,  and  an  award  upon  the  point  has  been  made 
and  published.  Such  award  is  conclusive  as  to  their  respec- 
tive rights  of  property,  even  though  the  submissioo  and  award 
were  by  parol.'     This  is  especially  true  in  establishing  lines 

1  Doe  D.  Dowdall,  8  Howt.  869. 

1  Phelpi  V.  Blouot,  2  Der.  177.    8«e  Donglu)  ».  Soott,  C  Ohio,  107;  WaA 
>.  Wilkud,  18  N.  H.  889 ;  Haplt  v.  EoMut,  68  F«m.  8b  S61. 
>  Keller  V.  JeDOMB,  60  Ue.  4S6. 

*  Kellej  V.  JeniiMi,  nip.  /  Rnnlet  n.  Otii,  2  N.  H.  16T;HMtb».  IUoe,I  N.H. 
167. 

*  Doe  V.  ProtMT,  8  But,  16;  Qoodri<^  v.  Dtutin,  S  Met  863,  867;  Trattoa 
p.  Tewre,  Cro.  Blii.  828;  Bftker  v.  TowDHad,  7  Tftunl.  «n ;  Sbelton  d.  Alms. 
11  Conn.  240;  Bowen  D.  Co<fper,  7  Watti,  311 ;  Bhepard  d.  Byert,  16  Jobiti.  197; 
Cuej  0.  Wilcox,  6  H.  H.  177 ;  WaUon,  Arb.  88,  S9 ;  2  Smitli,  I<eHd.  Cm.,  6(h 
Am.ed.6eO. 
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between  two  oontending  puties.'  Bnt  to  have  that  effect,  such 
parol  award  most  relate  to  something  which  was  unceitain 
and  in  diapate.' 

SS.  It  should  be  stated  that  the  original  propriety  of  adopt- 
ing the  mle  as  one  of  law,  that  covenaDts  of  warranty 
contained  *in  deeds  of  conreTance  should  operate  [*481] 
as  an  estoppel  to  bind  an  after-acquired  title,  where 
the  covenantor,  at  the  time  of  maMng  his  deed,  bad  none,  is 
examined  and  criticised  with  great  learning  and  abOity  by  Mr. 
Hare,  in  the  American  edition  of  Smith's  Leading  Cases,  in 
which  be  remarks :  "  N'otwithstanding  the  formidable  array 
of  authorities  which  support  this  view  of  the  question,  it  is 
proper  to  point  out  the  difficulties  with  which  it  is  attended, 
and  its  apparent  inconsistency  with  those  principles  of  the 
common  law  on  which  it  is  assumed  to  be  founded.  It  is 
hardly  too  much  to  say,  that  there  is  nothing  either  in  Raw- 
lyns'  ciase,'  nor  in  any  other  of  the  earlier  or  more  recent  Eng- 
lish authorities,  to  justify  the  belief  that  warranty  is  the  sole 
cause  of  estoppel  in  the  conveyance  of  land,  or  even  that  the 
one  can  arise  in  any  case  out  of  the  other."*  And  the  court 
of  Georgia,  following  the  suggestions  of  the  above  annotator, 
declare,  in  an  opinion  by  Lumpkin,  J. :  "  The  conclusion  of 
the  whole  matter  is,  that  where  lands  are  sold  by  any  of  t^e 
modem  conveyances,  in  which  the  grantor  had  nothing  at 
the  period  of  executing  the  deed,  the  title  which  he  may  sub- 
sequently acquire  does  not  pass  to  the  grantee  by  estoppel, 
nor  entitle  him  to  recover  in  ejectment  brought  against  a 
stranger;  that  a  conveyance  made  under  such  oiroumstanoes 
does  Dot  debar  the  warrantor  or  his  heirs  from  recovering 
under  any  right  or  title  not  vested  in  the  grantor  at  the  time 
of  making  the  conveyance  ;  that  the  doctrine  of  estoppel  in 
deeds  cannot  be  based  upon  that  of  warranty."  '  In  the  very 
work  cited  by  the  court  of  Georgia,  it  fieems  to  be  conceded, 
that  this  mle,  which  the  writer  controverts,  is  the  settled  rule 

1  Srilick  V.  Aduni,  15  Johni.  197 ;  BoberUon  >.  McN^,  IS  Wend.  578. 
1  Dalit  r.  Townihend,  10  B«rb.  888 ;  TMbnrg  v.  Teator,  82  V.  T.  G61 ; 
T«i7  V.  CtMndler,  16  IT.  T.  SU. 
■  BAWljnt'  caw,  4  Bep.  62. 
«  2  SnJth,  Lead.  Cm.  Ub  Am.  vd.  626.       •  Waj  «.  Arodd,  IS  Qft.  192, 198. 
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of  the  American  kw,  as  generally  adopted ;  and  as  it  should 
be  the  object  of  a  work  like  the  present  to  state  the  law  as  it 
is,  rather  than  to  discuss  in  tlie  abstract  what  it  ought  to  be, 
the  principle  contained  in  the  cases  cited,  and  in  many  others 
that  might  be  referred  to,  is  treated  as  the  existing  rule  of 
law,  notwithstanding  the  summary  reveisal  whiob  it  has  met 
with  in  the  aboTe  ruling,  in  Way  e.  Arnold. 
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•SECTION  VIL  [•4821 

rOBSEBSlON  AI!1D  UJIOTATION. 

1.  Foneuitm  ii  erideuce  ol  title. 

S.  How  poueuioQ  bAComea  so  «.baoIaM  titl*. 

S,  4.  Niton  ud  cbsimcler  of  wisiii. 

fi.  Who  ii  In  U«  a  diueiior. 

0.  When  one  m*/  'be  ft  dineuor  by  tlactloa. 

7.  How  for  •eiain  and  ponoBioa  ue  IdentloftL 

B.  Wbrai  seiBin  fbltofrt  poueBiion. 

9.  Of  Kltiu,  abether  in  deed  or  in  lav. 

10.  DiMelwD  defined,  and  Ita  effect  o&  title. 

11'.  Intent  euentlal  to  congtitate  a  diueiain. 

12.  BeuiD  Eoaj  be  regained  b;  n-entry. 

18.  Effect  of  "  detcent  cast"  npoo  regainbig  leliiu. 

It.  SSect  apoD  eeUin  of  the  diueieor'i  abandoning  poiienhin. 

15-  Tajlor  v.  Horde,  —  tbe  qtieition*  therein  inrolred. 

10.  Effect  of  deede  recorded  in  paxiing  eeiain. 

11.  What  entrj  and  po«>euion  will  gire  a  tillo. 
IS.  Title  gained  bj  po«*et»ion  aiwaye  a  fee. 
1^  BeqoiiiteB  of  poeeewiDn  to  give  a  title. 

19  a.  Same  iobject. 

'JO,  Foeieuion  mtut  be  ftctnal,  with  ]Qt«at  to  gain  title. 

21.  The  poiaeHiOD  mtut  be  couiiaued. 

22.  It  moit  be  Tiaible,  aotoriou*,  diiCiaot,  and  definite. 

23.  It  most  be  hoitile  or  adTerw. 

S4.  FoncMlon  bj  one  of  two  ownere  presumed  not  to  be  adTerte. 

26.  When  poeaeuion  rightnillj  taken  may  become  adTerw. 

30.  CaMB  iUuBtratiTe  of  inch  poBieuion  ai  glrei  title. 

XT.  6ti>in,  once  gained,  preaumed  to  continue. 

28.  When  poiietiiDn  of  incceMiTe  holden  gained  bj  diMeiila  may  ba 

29.  f  he  one  in  poMOMJon  may  oourey  land  by  deed  with  corenanta,  &o. 
to.  DlaaeitiD  of  a  particular  tenant  does  not  affect  reverBloner, 

n,  81.  Caaei  iUuatrating  what  would  be  open  eicIuBWe  poaseiBioa. 

S8.  What  act*  on  land  conatitnie  a  diaieialn  In  thenuelTea. 

SI.  Eow  far  diawl^  by  erecting  bnildingi  extendi. 

SGt  Disaeialn  limited  to  actual  ooater  and  poaaeaBion. 

88.  Eow  tu  entry  nnder  a  deed  defines  the  limili  of  a  dlaaelBln. 

ST.  How  far  the  Umlte  of  one  diieeiaor  affected  by  potBeBiioo  at  anotlwr- 

88.  Cpon  what  grotmd  the  lav  proteotB  title  by  diatniiin 

SO.  Rnle  where  tbe  act  of  diteeiiin  ii  equivocal. 

40.  Here  po«Mulon  doei  not  give  title. 

41.  limiution  not  applicable  againtt  the  Slate. 

42.  PoeseiBion  to  give  title  mutt  not  be  opposed  by  owntf. 
48.  Elfect  ctf  adroTM  occupation,  where  no  aetaal  oOBtei. 
44.  XOect  of  occnpation  at  purchater,  without  deed. 
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i6.  EBbct  of  tucii  occupation  after  partition  made. 

46.  Effect  on  title  of  occupation  bj  eatai  gat  lm$t, 
46  a.  limitation  aa  afltetiiiK  tnutB. 

47.  Foaaeaaion  by  pnrcbaier  without  deed,  wtien  a  prenunptm  dda. 

48.  Effect  erf  adrene  poaacHion  to  eatabliah  an  abaolute  UlU. 

49.  Limitation  aa  affected  bj  penonal  diaabilitiaa. 
Nora.  —  Local  itatutea  of  limitation. 

1.  Possession  as  an  element  of  title  has  already  been  men- 
tioaed.  Aa  theoretically  constituting  the  origin  of  title  in  a 
primitive  state  of  society,  and  as  serving  a  no  less  important 
agency  in  the  evidence  it  afforda  in  eatablishing  title  under 
t^e  more  complex  and  arbitrary  rules  of  property  in  its  ad- 
vanced stages  in  organized  States,  it  now  becomes  proper  to 
consider  the  subject;  although  it  is  not  proposed  to  enter 
into  any  discussion  of  the  grounds  npon  which  the  theory  of 
individual  property  in  the  general  heritage  of  the  earth  can 
be  maintained.  It  ia  sufficient  to  state,  that  whoever  is  in 
possession  of  real  property  is  so  far  regarded  by  law  as  the 
owner  thereof,  that  no  one  can  lawfully  dispossess  him  of  the 
same,  without  ehowtng  some  well-founded  title  of  a  higher 
and  better  charaoter  than  such  poiisession  itself  furnishes.' 

2.  It  may  be  further  remarked,  that  possession,  however 
naked,  may  become  an  absolute  title,  or  conclusive  evidence 
of  a  title,  under  the  operation  of  that  policy  of  the  law,  which, 
for  the  peace  of  the  community,  does  not  allow  a  possession 
to  be  questioned,  after  it  shall  have  been  enjoyed  for  such  a 
length  of  time  as  renders  it  unreasonable,  in  the  eye  of  the 
law,  to  require  evidence,  aliunde,  that  it  was  holden  under  a 
light  of  ownership  derived  from  some  other  sufficient  and 
legitimate  source.  What  this  time  shall  be  is  regulated  by 
rules  prescribed  by  statute,  varying  according  to  the  judg- 
ment of  each  particular  State,  expressed  through  its  legiala- 
taon.  But,  as  will  more  fully  appear  in  the  sequel,  in  order 
that  a  possession  of  lands  should  have  the  effect  which  in 
above  euggested,  it  must  be  maintained  during  the  requisite 
period  of  time,  as  a  right  reaultii^  from  an  exclusive  prop- 
erty in,  and  dominion  over,  the  estate,  and  not  suhor- 

["483]  dinate  to  the  will  of  any  other  person.    *Sach  a 

1  SBbrnw.  BI.  C(Kii.l96andiMta;  UTood,  GvU  Law,  78, 130. 
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possession  as  this  voald  answer  to  the  common-law  notion 
of  seisin,  and  is  of  even  broader  significance,  since  it  im- 
plies the  seisin  of  an  estate  in  fee-simple;  while,  at  com- 
mon law,  seisin  may  be  predicated  of  any  freehold  estate, 
whether  of  inheritance  or  not.  As  the  inataaces  of  ac- 
quiring title  by  possession  to  vacant  or  derelict  lands  are  too 
rare  to  be  taken  into  account  in  treating  of  law  as  an  ex- 
isting institution,  it  seems  the  readiest  way  to  arrive  at  the 
rules  which  govern  t&e  ownership  of  estates,  as  affected  by 
possession,  to  consider  the  subject,  first,  under  the  head  of 
Seisin  and  Disseisin ;  second,  as  to  the  effect  of  lapse  of  time 
in  perfecting  a  title  begun  by  that  tortious  act  to  which  the 
feudal  and  common  law  gfive  the  name  of  diaBeisin  ;  and  third, 
in  view  of  the  cases  where,  by  analogy,  a  poasesBion  under  a 
daim  of  ownership  has  been  held  to  confer  a  title,  though  not 
originally  gained  by  any  tortious  di^ossession  of  another. 

5.  It  was  attempted,  in  a  former  part  of  this  work,  to  define 
in  what  seisin,  at  common  law,  consisted,  and  how  it  might 
be  acquired  and  lost ;  and  it  is  not  intended  to  repeat  what 
was  there  said.^ 

4.  It  may  be  well  to  bear  in  mind,  that  there  can  be  but  one 
actual  seisin  of  an  estate.  It  may  be  held  by  several  persons 
at  the  same  time ;  but  it  is  still  in  itself  one  and  indivinble. 
'  Two  persons  cannot  be  actually  seised  of  the  same  land, 
elaioung  it  by  title  adverse  to  each  other.  So  there  may  be 
what  answers  to  actual  seisin  when  used  in  respect  to  expect- 
ant estates  like  reversions,  dependent  upon  estates  to  which 
the  immediate,  actual  seisin  is  united.  But  that  is  not  the 
seisin  which  grows  out  of  the  possession  of  land,  and  oonsti- 
tntee  him  in  whom  it  is  vested  the  recognized  tenant  of  the 
freehold,  within  the  meanii^  and  theory  of  the  feudal  and 
common  law.* 

6.  Now,  if  any  one  usurps  this  right  of  seisin  and  poeseBsion, 
and  exercises  the  powers  and  privileges  of  suoh  tenant  of  the 
freehold,  and  thereby  keeps  out  or  displaces  him  to  whom 
these  rightfully  beloi^,  he  is,  in  the  eye  of  the  law,  a  dis- 

»  Vol.  I,  pp.  •82-»88  i  Lugdoii  o.  Potter,  8  Mu».  21B. 

■  Com.  Dig.  Bdain,  A.  1,  A.  2;  Cornell  v.  Jaduon,  S  Coih.  MS. 
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seisor.  And  aa  infaat  may  be  a  disseisor  by  enter- 
[•484]  ing  and  holding  possession.'   Of  •  course,  to  complete 

the  disseisin,  that  is,  to  divest  the  seisiQ  from  the  one 
and  invest  the  other  with  it,  there  was  originally  required  to 
be  sQch  a  recognition  of  the  disseisor  by  the  lord  under  whom 
he  claimed  to  hold,  and  by  the  other  tenants,  as  constituted 
him  one  of  the  paret  eurice  of  the  lord's  court,  thus  rendering 
an  actual  disseisin  a  complex  operation,  involving  sometbing 
more  than  the  mere  tortious  act  of  entry  by  one  upon  an- 
other's possession,  whereby  the  latter  was  deprived'  of  that 
which  he  had  hitherto  enjoyed;  though  it  will  not  be  at- 
tempted to  show  precisely  how  this  was  accomplished.* 
Though  there  are  no  such  tests  at  the  present  day  to  deter- 
mine whether  a  tenant  has  been  disseised  or  not  as  might 
have  been  applied  while  the  feudal  organization,  of  manors, 
with  their  incidents,  continued  in  force,  yet  the  same  general 
notion  is  associated  with  an  actual'  disseisin  as  prevailed  under 
the  feudal  rfgitM,  that,  as  to  all  persons  except  bim  whose 
seisin  has  been  wrongfully  divested,  the  tenant  is  to  be 
deemed  the  owner  of  the  inheritance.  And  this  is  further 
sustained  by  the  course  of  modern  legislation,  which  forbids 
any  one  to  question  this  ownership  after  a  prescribed  period 
of  acquiesce nce.B  There  are,  in  some  of  the  States,  processes 
authorized  to  remove  what  is  considered  a  cloud  upon  the 
title  of  an  owner  which  another  has  created  by  putting  on 
record  a  deed  of  the  land  as  belonging  to  him,  or  setting  up 
an  adverse  title  to  the  owner.  If  this  is  done  in  Xew  York, 
such  process  will  not  lie  if  the  deed  itself  shows  that  it  is  not 
a  valid  title ;  nor  would  it  if  the  requisite  evidence  to  estab- 
lish the  deed  should,  of  itself,  disclose  facts  enough  to  show 
its  invalidity,  as  might  be  the  case  in  a  tax-deed.* 

6.  It  should,  however,  be  constantly  borne  in  mind,  that 
though,  for  purposes  of  remedy,  if  the  dominion  over,  and  free 


n  V.  Wood,  SK  Ctl.  161. 

>  Ca  Lit.  !!M  b,  Batl«r'i  note,  217 ;  3  Pratt  Abit  384  j  Com.  Dig.  Sebin, 
F.  ];  Aog.  Lim.  2d  ed.  106. 

■  LuDd  t>.  Fuker,  S  N.  H.  49 ;  NewbtU  e.  Wheeler,  T  Mui.  IS9 ;  SUter  b. 
lUwiOD,  e  Met.  489,  44S ;  Cobon  r.  HolIU,  S  Met.  125,  128. 

4  Fonda  V.  Biwe,  48  N.  T.  178.    8m  Hm«.  Ocn.  But.  c.  1S4,  SS  *9.  M- 
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enjoyment  of,  the  real  property  of  any  one  is  wrongfully  inter- 
fered with  or  disturbed,  he  may,  at  his  election,  often  treat 
the  vroDg-doer  as  a  disseisor,  although  not  himself  actually 
ousted  or  dispoesessed,^  yet  the  act  which  makes  one  a  dis- 
seisor by  election  ia  not  an  actual  disseisin,  such  as  will, 
under  the  effect  of  the  statute  of  limitations,  tipen  into  an 
indefeasible  title  to  land.'  But  if  the  disseisee  by  election 
seeks  to 'recover  a  judgment  for  title  and  possession  gainst 
him  whom  he  snes  as  a  disedsoi,  he  must  abandon  possession 
of  the  premises  while  the  action  is  pending,  otherwise  the 
tenant  may  plead  that  the  plaintiff  has  entered  and  disseised 
him,  and  thus  abate  the  process.* 

7.  Several  of  the  paints  incidentally  suggested  in 
what  has  *  been  said  above  will  be  found  to  be  fully  [*485] 
snstained  by  Wilde,  J.,  in  the  case  of  Slater  v.  Raw- 
■on,  where  there  was  an  entry  upon  and  claim  to  land  by  one 
party;  butbeiog  woodland,  and  unenclosed,  the  true  owner  was 
held  not  to  be  thereby  in  any  manner  dispossessed,  the  court 
saying :  "  It  is  true  that  two  adverse  parties  cannot  both  be 
seised  of  the  same  land  at  the  same  time.  But  if  A  enters  on  - 
the  land  of  B,  without  ousting  him,  or  doing  some  act  equiva- 
lent to  an  ouster,  he  will  not  thereby  acquire  a  seisin  as 
against  B,  unless  B  elects  to  consider  himself  disseised ;  but 
A's  possession  would  constitute  a  legal  seisin  against  any  one 
who  might  enter  upon  him  and  oust  him  without  right." 
"  According  to  modem  authorities,  there  seems  to  be  no  legal 
difference  between  the  words  leitin  and  pogaeiiion,  although 
there  is  a  difference  between  the  words  diaseigin  and  ditpoi- 
fettion;  the  former  meaning  an  estate  gained  by  wrong  and 
injury,  whereas  the  latter  may  be  by  right  or  by  wrong ;  the 
former  denoting  an  ouster  of  the  disseisee  or  some  act  equiva- 
lent to  it,  whereas  by  the  latter  no  such  act  is  implied." 
And  in  the  hu^age  of  the  court  in  Mississippi,  "  Disseisin 

1  Smith  s.  Bnrti*,  e  Johu.  216 ;  S  Prert.  Abit  287 ;  Steanu,  B«a  Act  It ; 
t  SnUir.  Lect  167 ;  Tiylor  e.  Horde,  1  Bun-.  60 ;  Fnuwtt  v.  Nerers,  4  Huon, 
•29;  Flop,  of  No.  6 1>.  MTarlaiid.  12  Hui.  82T. 

>4Kai^Coiti.  486;  Doe  v.  Hull.  2  D.  A  R.  88. 

1  Mudto  v.  Ward,  4  Allen,  160 ;  Bunu  v.  Ljnde,  6  Allen,  812 ;  Bteuni,  Bed 
ActSU. 
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and  ouster  mean  very  mncli  the  same  thing  as  adverse  posaea- 
Bion."  • 

8.  It  ia  aoeordinglj  held,  that  where  two  persons  are  in 
possesion  at  the  same  time,  under  different  claims  of  r^ht, 
he  has  the  seisin  in  whom  is  the  true  title.  Both  cannot  be 
seised ;  and  the  seisin,  consequently,  follows  the  title.'  If 
there  is  a  mixed  possession,  but  neither  can  show  a  better 
title,  neither  can  bring  trespass  gainst  the  other.'  Blit  where 
there  is  no  adverse  holding,  the  possesion  follows  the  prop- 
erty in  the  land,  and  ia  in  him  who  has  the  title> 

9.  There  is  a  seisin  in  deed,  and  a  seisin  in  law ;  and  the 
difference  between  the  two  is,  that  in  one  case  an  actual  pos- 
session  has  been  taken,  and  in  the  other  there  is  a  right  like  that 
of  an  heir  upon  descent  from  his  ancestor,  while  the  poBsesuon 
is  vacant,  before  he  has  made  an  actual  entry.*  There  is  also 
a  eonttruetive  possession  without  being  a  possession  tn  fast, 
if  accompanied  by  an  entry  under  "  color  of  title,"  as  it  is 
called.  As  where  one,  under  a  tidenleed  deacribing  a  parcel 
by  metes  and  bounds,  enters  npon  the  premises,  claimit^  to 
hold  the  same  under  his  deed,  he  is  constructively  in  possession 
of  all  that  is  included  in  his  deed,  though  he  actually  occupies 
but  a  part ;  nor  can  he  be  disseised  except  by  an  actual  entry 
and  occupancy  by  another,  and  only  to  the  extent  of  such  occn- 
pancy.  So  the  legal  title  to  wild  lands  draws  to  it  the  pos- 
aession,  unless  it  has  been  interrupted  by  an  actual  entry  and 
adverse  possession  by  another."  Two  pei-sons  cannot  be  in 
adverse,  constructive  possession  of  the  same  land  at  the  same 
time.' 

10.  "  Disseisin,"  in  the  lai^age  of  Mr.  Preston,  "  is  the 

>  Slater  v.  fUwtoa,  6  Met  489,  444.  8m  Smith  n.  Bnrtit,  6  Johii^  216.  SIT ; 
Ang.  Um.  2d  ed.  410 :  Hig«e  d.  MagM,  87  UIm.  161.  For  a  fldl  diacoMion  of 
PoHMn'on,  M  held  under  the  ciril  law  and  treated  of  b^  Bracton,  lee  GUtter- 
bock'a  Bracton,  bf  Coxe,  pt  2,  c.  zL 

»  But  d.  Grmti,  4  Wheat  218 ;  Smith  v.  Bnrtii,  S  Johm .  218 ;  Codman  v. 
Wimlow,  10  Maw.  H6,  161 ;  2  Prest  Abit.  286, 290 ;  Kent,  Com.  482 ;  Anonj- 
motu,  1  Salk.  246 ;  Den  v.  Bunt,  Bpenc.  491 ;  Stereni  d.  Holliater,  18  Yt.  294 ; 
Ang.  Llm.  2d  ed.  442;  WhltUngton  v.  Wright,  0  Oa.  28;  Brimmer  v.  Long 
Wluirf,  6Pick.  181. 

■  Tappin  B.  Bnrnham,  8  AUen,  TO;  Banutable  v.  Tliacher,  8  Met.  289. 

*  Hollej  e.  Hawler,  S9  Vt.  681.  *  Co.  Ltt,  168 ;  2  Preit  Abst  282. 

•  Tonng  V.  Herdie,  66  Pemi.  St  1T2.        t  Hodgei  v.  Eddj,  88  Vt  844,  SU. 
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piivfttion  of  seisin.  It  takes  the  seisin  or  estate  from  one  m&n 
and  places  it  in  anotlieT,  It  is  an  ouster  of  the  rightful 
owner  *  of  the  seisin.  It  is  the  commencement  of  a  [*48d] 
new  title,  producing  that  change  by  which  the  estate 
is  taken  &om  the  rightful  owner,  and  placed  in  the  wiong-doer. 
Immediately  after  a  disseisin,  the  person  by  whom  the  dis- 
seiEou  is  committed  has  the  seisin  or  estate,  and  the  person  on 
whom  this  injury  is  committed  has  merely  the  right  or  title 
of  entry."  "  As  soon  as  a  disseisin  is  committed,  the  title 
consists  of  two  divisions :  first,  the  tiUe  under  the  estate  or 
seisin ;  and  secondly,  the  title  under  the  former  ownerdiip."  * 

11.  But  to  constitute  an  actual  disseisin,  there  must  not 
only  be  an  unlawful  entry  upon  lands,  or,  in  technical  words, 
an  entry  not  eongeahle,  but  it  must  be  made  with  an  intention 
to  dispOBsess  the  owner,  as  the  act  otherwise  would  be  a  mere 
trespass.*  Thus  it  is  said,  the  qtLo  animo,  in  which  the  pos- 
session was  taken,  is  a  test  of  its  adverse  character ;  and 
before  one's  posseseion  is  pronounced  adverse,  it  must  be  found 
that  he  intended  to  bold  in  hostility  to  the  true  owner." 
Possesainn,  to  l>e  supported  by  the  law,  must  be  under  a  claim 
of  right;  and  adverse  possession  must  be  strictly  proved.' 
Where  a  party  claims  by  a  disseisin,  ripened  into  a  good  title 
by  lapse  of  time,  as  against  the  legal  owner,  he  must  show  an 
actual,  open,  ezclusive,  adverse  possession  of  the  land.*  And 
all  these  elements  are  essential  to  be  proved.  Strictly  speak- 
ing, the  consent  of  the  legal  owner  to  an  act  of  disseisin  is  a 
contradiction  in  terms.  Disseisin,  like  trespass,  is  a  tortious 
act,  adverse  in  its  nature,  and  in  derogation  of  the  right  of 
the  true  owner.* 

12.  So  a  seisin  once  lost  by  disseisin  may  be  regained  by 
a  re-entry  by  the  disseisee  upon  the  land,  without  turning  the 
person  in  the  actual  seisin  out  of  possession.    But  the  entry 

1  ZPrart.  At»t.2B4. 

*  Smith  t>.  Bnrtii,  6  Johni.  218 ;  i  Kent,  Com.  188 ;  Brwlitreet  ».  Hantlog- 
tai,  S  P«t.  4S0 ;  Eving  v.  Bnmet,  11  Pet.  il ;  S  Stnith,  Lead.  Cm.,  Sth  Am.  ed. 
B19,  D.  Ml ;  Clarke  r.  McQiire,  10  Gratt.  WG ;  Aug.  Lim.,  2d  ed.  406 ;  Wlggini 
*.  HoUer,  11  Ind.  2. 

*  Gntbe  v.  Well*,  84  low*,  160. 

*  Snoddf  c.  Enntch,  8  Head,  8M  ;  Gordon  r.  Binr,  SB  Hlw.  830. 

*  Per  BlgeloN,  3.,  Cook  b.  Babcock,  11  Ctith.  an,  210. 
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Id  Buch  case,  to  hare  this  effect,  most  bo  of  sach  a  ohancter, 
ajid  accompanied  by  such  ootioe,  as  clearly  to  indicate  to  the 
one  in  possession  that  his  possession  is  invalid,  and  his  right 
to  the  same  challenged.  A  casual  entry  would  not  be  suffi- 
cient.* In  other  words,  the  re-entry,  in  order  to  regain  a 
seisin,  must  be  done  with  that  intent,  and  must  be  made  upon 
some  part  of  the  land.*  It  is  enough,  however,  that  the  owner 
goes  upon  the  land  with  the  intent  thereby  to  r^ain  his  seisin. 
Ho  formal  declaiation  need  be  made  upon  the  land ;  and  s 
seisin  thus  gained  authorizes  the  owner  of  the  land  to  con- 
vey a  good  title  to  it,  though,  till  this  re-entry,  he  had  been 
disseised.^  And  if  the  owner  is  again  denied  the  occupation 
by  the  person  in  possession,  it  will  be  a  re-disseisin.*  As 
affecting  the  question  of  title,  however,  these  principles  are 
chiefly  important  in  determining  whether  a  title  has  been 
gained  by  adverse  enjoyment  for  the  requisite  period  since  the 
time  when  the  aotoal  seisin  was  gained  by  the  one,  and  lost 
by  the  other. 

18.  But  BO  important  was  the  effect  of  seisin  deemed  at 
eommon  law  as  evidence  of  title,  that,  if  one  died  actually 
seised,  his  seisin  was  at  once  oast  upon  his  heir ;  aud  though 
the  ancestor  had  acquired  it  by  disseisin,  the  right  of  the  dis- 
seisee to  regun  Uie  seisin  by  an  entry  was  lost,  and  he  was 
driven  to  prove  his  title  in  an  action  at  law  for  the  recovery 
of  Ins  land,  whereby  alone  he  coald  rebut  the  presumption 

that  the  seisin  in  the  heir  was  lawful ;  *  though  this 
[•487]  effect  of  a  •  "  descent  cast "  in  "  tolling  the  entry," 

as  it  was  called,  is  pretty  generally,  if  not  universally, 
abrogated  in  this  country,  and  was  so  tta  changed  by  the  82 
Henry  VIII.,  c.  88,  that  no  descent  cast  would  bar  a  right  of 
entry  for  regaining  seisin  by  a  disseisee,  unless  the  ancestor 
should  have  been  in  possession  of  the  lands  in  question  for 
the  space  of  five  years  next  after  making  disseisin  thereof. 
14.  An  abandonment  by  a  disseisor  of  his  possession  of  the 

1  O'Hu*  v.  BMwrdMD,  46  Penn.  Bt  890;  Bsnom  *.  Oaltnp,  S3  Cmn. 
tW9. 

*  Pekbodr  V.  Hawett,  63  He.  46.  *  BiiokettK  SpoHbrd,  14  Onr,  614. 

<  2  PntL  At»(.  292. 

»  Co.  Lit.  238  >  1  SEiiilh  «.  Bartli  6  Johni.  SIT. 
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estate  operates  a  restoratioii  of  the  seiaia  to  the  tme  owner,^ 
nnleas  the  ooe  who  thus  abandons  is  a  joiot-diaseieor,  in  which 
case  the  other  diflBeisor  becomes  sole  seised.*  * 

*  lIoTX.  —  AlthoDgh  the  pn^Midtioiii  conUined  in  the  t«it  ire  in  iccorduuM 
wHh  the  lingiuLge  of  the  couiti  in  the  cuet  dted,  there  ire  difflcnltlei  in  the  wa^ 
of  ncoaciliDg;  them  which  miut  occur  to  anyone  who  conglden  Iheoi  in  conneo 
tioB  withotbarfuniliarprindpleiotlBw.  If  two  ire  teoftnta  of  Und  b;  di««eiii», 
there  U  DO  tnch  privity  between  them  that  dtber  c«D  oUim  the  other's  ahete  or 
tntereet  by  reuon  thereof,  becmnie  primly  anlj  grow*  out  of  "  come  «nch  rels- 
tioo  M  Ilutt  of  anceator  and  heir,  grantor  and  grantee,  or  deTlsor  and  devisee." 
"  Sep*rate  incceuive  diieeiuns  do  not  aid  each  other :  tbeir  WTeral  coniecDtiTS 
poaaeMion*  cannot  be  tacked,  lo  ai  to  make  a  oootinnftf  of  diaMi^."  Saw- 
yer D.  Kendall,  10  Ciuh.  3M.  The  difflcnity  ii  to  aacertaio  npon  wliat  principle 
one  co-diueiaoT  incceeda  to  the  righta  and  posiewion  of  another  co-diiieiior 
who  abandoiu  the  premiiei,  and  with  it  hli  diuetiin,  ratlier  tlian  the  diMei>ee. 
TlM  anthoiity  on  which  thia  reett  fi  Allen  v.  Holtoo,  20  Pick.  K6,  where  It  i« 
nid,  "  Wlwn  tw  (the  co-diaedaor)  abandoiMd  the  poaaeaiion,  hli  tight,  if  he  had 
any,  wai  extingoiabed."  And  in  Melvln  v.  Proprietor*,  &c.,  6  Metcalf,  32,  it  ii 
Mid,  "  In  the  latter  caae  (Allen  d.  Ho1t(m)  ft  was  decided,  tliat  where  one  of  two 
diaeciaoei,  in  poeaeMloa  oi  tamnli  in  common,  abandons  tbe  land,  the  abandon- 
ment doea  not  enure  to  the  benefit  of  the  diiaeisee,  hnt  the  co-tenant  holds 
the  land  against  the  diaselaee  In  the  same  manner  as  if  he  bad  been  from  the 
befinning  a  sole  diiseisor."  This  reasoning  would  seem  to  lead  one  to  the 
conclnaioD,  that.  If  two  disseisors  acquired  a  title  hy  adverse  enjoyment  of 
twcDiy  yean,  tliey  would  eai^  become  the  Independent  owner,  so  far  ai  tbe 
other  was  concerned,  ot  an  undivided  half  of  tbe  estate  in  common,  without 
any  privity  between  them,  each  relying  upon  his  own  disseisin  commenced 
twenty  yean  betbre.  And  if,  during  that  time  (say  at  the  end  of  fifteen  years), 
one  had  abandoned  his  disseisin,  it  is  not  quite  clear  how  the  other  disseisor, 
who,  till  tlten,  had  only  atood  as  disseisor  of  one  undivided  half  of  the  land, 
wonld,  without  any  new  act  or  declaration,  become,  ipn/ade,  a  disseisor  from 
the  date  of  hia  flnt  entry,  so  as  to  become  the  owner  thereby,  by  disseisin, 
ct  the  wh<de  estate,  if  he  continae  to  hold  It  till  the  expiration  of  the  twenty 
yeaia.  Agalnat  this  It  la  expressly  said  in  the  same  case,  "  Whenever  one 
qoit*  the  poaseasioD,  the  seisin  of  the  true  owner  Is  restored,  and  an  entry 
afterwards  by  another  wrongfully  constilutes  a  new  disseisin."  And  in  Potts 
V.  Gilbert,  S  Wash.  C  C.  47S,  speaking  of  successive  disseisins,  tbe  court  say, 
*  Tbe  moment  A  (Ibe  first  disseisor)  quits  the  actual  posiesslon,  the  legal  poa- 
■esaion  of  tbe  real  owner  is  restored,  and  the  entry  of  B  constitutes  him  a 
pew  disseisor."  "  There  is  no  privity  between  A  and  B."  And  the  same  doc- 
trine is  laid  down  in  Cleveland  v.  Jones,  S  Strobh.  483. 

U  this  be  ao,  the  moment  one  disseisor  who  is  tenant  in  common  abandons, 
'    his  djssdsee  would  seem  to  be  restored  to  his  original  rights  as  to  so  much  of  the 

I  HeMn  c.  Proprs.  I«cks  and  Canals,  6  Met.  15, 82  i  Potu  v.  Gilbert,  S  Wash. 
C  C.  475 ;  Sawyer  «.  EendaU,  10  Cash.  211, 246 ;  Cleveland  v.  Jooai,  8  Strobh 
4T9,  D. 

■  Allen  tr.EoItoo,  SO  Pick.  468;  Anr  lim.,  2d  ed.  440 
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15.  Before  proceeding  to  ezamiQe  more  in  detail  what  con- 
stitutes such  8  possession  as  will  avail  as  conclusive  evidence 
of  title,  it  seems  proper  to  refer,  for  a  moment,  to  a  contro- 
Tersy  wbicli  was  carried  on  in  England  for  many  years,  and 
till  ft  recent  period,  growing  out  of  an  opinion  expressed  by 
Lord  Mansfield  in  the  case  of  Taylor  tr.  Horde,  as  to  the  effect 
of  a  feofment  made  by  a  tenant  for  life  or  years  upon  the 
right  of  the  lessor.  It  was  the  theory  of  the  old  common 
law,  that,  if  one  in  possession  of  land  made  a  feofment  thereof, 
it  operated  upon  the  seisin,  divesting  it  from  him  in  whom 
it  had  been,  and  vesting  it  in  the  feoffee,  and,  of  course, 
working  an  actual  dissei^nof  the  lessor.  Lord  Mansfield,  on 
the  contraty,  held  that  it  did  not  so  operate,  except  at  the 
election  of  the  lessor.  The  doctrine  was  controverted  by  Mr. 
Preston  with  no  little  tartness  of  spirit,  and  by  Mr.  Butler 
with  quite  as  much  ability.  But  it  is  now  the  doctrine  of 
Westminster  Hall  and  the  courts  of  our  own  country.*  In- 
deed, feofment  with  livery  of  seisin  is  bfelieved  to  be  practically 
unknown  in  this  country. 

16.  But  a  deed  duly  executed,  delivered,  and  recorded,  will, 
it  is  believed,  in  all  the  States,  actually  paas  the  seisin  of  the 
grantor  of  the  estate  thereby  conveyed,  unless  himself  dis- 
seised, without  any  formal  entry,  either  by  force  of  the  express 
provisions  of  statutes,  or  of  the  doctrine  of  uses  which  prevails 
in  most  of  the  States  to  a  greater  or  less  extent,  as  will  be 

shown  hereafter  when  treating  of  titles  by  deed.^     A 

[•488]  recorded  deed,  however,  does  not  *  disseise  the  owner 

of  the  land,  unless  the  grantor  occupies  some  p&rt  of 

fanereit  In  the  land  u  incb  diiwUor  had  given  np,  knd  to  become  tbereb;  a  ten- 
ant in  common  with  the  other  dliseitor.  And  whj  ihould  notthe  familiar  principle 
then  apptj,  that  one  teoanl  In  common  cannot  dlueiie  hi<  co-tenant  by  meT«l/ 
continuing  to  hold  and  ocoapf  the  pTemUai.    AnU,  rot.  1,  *418. 

-  I  Taylor  v.  Horde,  1  Burr.  60 ;  2  Preit.  Abit.  270,  890,  401 ;  i  Kent,  Com. 
484-489i  Ang.Llm.,  2d  ed.  407;  Co.  Lit.  Bntler'«  note,  286;  MUler  o.  HlUer, 
Uelgi,  49a 

1  WeU<  u.  Prince,  4  Mbm.  64, 68 ;  Bair  r.  Grata,  4  Wheat.  213 ;  Greoo  e. 
Uter,  8  Cranch,  329 ;  4  Dane,  Abr.  86 ;  Caldwell  v.  Fulton,  SI  Penn.  St.  475; 
ftUtthewt  u.  Waid,  10  Oill  ft  J.  448 ;  Higbee  v.  Rice,  6  Ma«.  344 ;  EfBnger  ». 
Lewii,  S2  Penn.  Bt.  867 ;  BreckenrldgB  v.  Ormiby,  1  J.  J.  Hanh.  244.  So  in 
Neir  Bruniwlck.  Wortmau  >.  Aylca,  1  Hannajr  (N.B.),  611;  Wyiuan  v.Browa 
fiOMe.lO(k 
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the  premises.'  A  wamuit;  deed  duly  ezecated  and  recorded 
raises  a  presumptioD  that  the  gnwtor  hod  a  title  which  he 
could  convey,  and  that  he  had,  by  his  deed,  vested  a  seisin 
ill  the  gnuitee.  In  die  ahaeuce  of  advene  possession,  seisin 
follows  the  legal  title,  and  sei^n  in  law  carries  with  it  the 
l^al  poesessioD.*  But  a  deed  not  acknowledged  or  recorded 
cannot  be  evideuce  of  seisin  or  possessioD,  except  as  against 
the  grantor.  It  is  not,  therefore,  evidence  of  possession  of 
wild  lands  in  an  action  against  a  trespasser  upon  the  same.' 
But  in  Pennsylvaoia,  if  acknowledged,  a  deed  may  be  used 
in  evidence,  thongb  it  may  not  have  been  recorded.* 

17.  As  the  tide  now  under  consideration  is  the  result  of 
possession  sufficiently  long  continued,  it  becomes  proper  to 
examine,  in  the  next  place,  in  the  light  of  these  general  hints 
upon  the  doctrine  of  disseisin,  the  nature  and  character  of  the 
possession  that  will  serve  to  establish  a  valid  title. 

It  is  said  by  Mr.  Smith,  in  his  comments  upon  Taylor  v. 
Horde,  that  "  the  doctrine  of  adverse  possesBion,  until  lately, 
constituted,  and  perhaps  still  constitutes,  one  of  the  least  set- 
tled, although  most  important,  heads  of  the  English  law."  ' 
The  difference  between  an  actual  disseisin  and  one  by  election 
was  very  strongly  marked.  In  case  of  the  former,  the  owner 
could  no  longer  convey  his  lands,  since  all  he  had  left  was  a 
right  of  entry,  which  the  policy  of  the  law  against  mainte- 
nance would  not  allow  him  to  part  with  to  another.  There- 
fore the  statute  of  limitations  of  21  Jac.  I.,  c.  16,  applied  only 
to  cases  where  one  had  been  actually  put  out  of  his  tenancy, 
and  not  to  those  where  the  owner  elected  to  consider  himself 
^sseised.*  It  became,  therefore,  necessary,  in  order  to  deteiv 
mine  whether  the  claimant  bad  been  out  of  possession  of  the 
estate  so  as  to  have  left  in  him  only  a  right  of  entry,  to  aseer- 
bun  in  what  character  the  person  who  was  actually  in  posses- 
sion held  the  same ;  and,  to  that  end,  the  courts  looked  at  bia 
conduct  while  be  bad  been  in  possession.' 

1  Patnani  School  t>.  Flibcr,  88  He.  SSL 

■  Fanrdl  v.  Roger*,  99  M«m.  88. 

■KcUonv.  LoooMt,  16QN7,  49;  BMm  p.  Cot^  S3  Fk^  ML 

«  Kdchlina  v.  KdchUM.  M  Fenn.  St.  76. 

•  2  Smilb,  Lead.  Cm.,  Mb  Am.  ed.  GS9. 

•  2  Smith,  Lead.  Cu.,  6tb  Am.  ed.  53a 

•  3  Bmitb,  letd.  Cu.,  fth  Am.  ed.  680, 68L 
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18.  But  before  entering  upon  the  examination  of  what  most 
be  the  character  of  a  possession  in  order  that  it  may  work  a 
disseisin,  and  lay  the  foundation  of  a  title  to  become  complete 
under  the  statute  of  limitationa,  it  should  be  clearly  under- 
stood that  the  estate  thereby  aoquired  is,  and  must  be,  if  any 
thing,  a  fee.  The  man  who  has  and  claims  the  seisin  of  lands, 
not  subordinate,  but  adverse  to  the  rights  of  all  o^ier  persons, 

has  thereby  the  fee,  of  which  he  can  only  be  divested 
[•489]  by  the  entry  •  of  a  claimant  with  a  better  right,  or  by 

act  of  the  law ;  and  both  of  these  are  barred  by  his 
being  suffered  to  hold  such  seisin  for  the  period  prescribed  by 
the  statute  of  limitations.'  But  whether  the  estate  which  two 
joint-disseiaore  gain  by  their  possession  is  that  of  joint'tenftnts, 
or  tenants  in  common,  does  not  seem  to  be  well  settled.' 

19.  The  language  upon  the  subject  of  the  statute  of  limita- 
tions of  the  American  annotator  upon  the  work  of  Mr.  Smith 
is :  *'  The  proper  and  mere  operation  of  the  statute  of  limita- 
tions, probably  in  all  the  States,  is  the  creatdou  of  a  positive 
bar  to  the  asseirtion  and  vindication  of  an  admitted  and  com- 
plete title."  '  "  The  nature  of  that  adverse  possession  which 
is  required  to  constitute  a  bar  to  the  assertion  of  a  legal  title 
by  the  owner  of  it,  or  by  one  gainst  whom  the  adverse  occu- 
pant brings  ejectment,"  "  most  be  an  actual,  vuible,  notort- 
ou»,  dittinct,  and  hogtile  possession."*  The  party  must  claim 
the  land  as  bis  own  openly  and  exclusively."  Actual  residence 
upon  or  enclosure  of  land  is  not  always  requisite  to  constitute 
such  possession.  Acts  done  under  a  claim  of  right  equivalent 
to  actual  possession,  if  they  are  open,  notorious,  and  hostile, 
may  be  sufiScient.^  If  one  occupies  another's  land  by  a  per- 
manent structure,  it  is  a  disseisin  of  the  owner,  though  done 

1  2  Tieai.  Abat.  3DS ;  Co.  Lit.  271  a ;  Aug.  Lim..  2d  «d.  89S;  M'Cdl  v.  NmIj, 
t  Watta,  71 ;  Wheeler  v.  Batea,  1  Foit.  ISO. 

1  Fawl«T  V.  Tbarer,  4  CiMh.  Ill;  onit,  pi.  1 J,  note. 

*  Ang.  Lim.,  2d  ed.  897. 

*  Hawk  V.  SeDnman,  6  8.  &  R.  21 ,  bj  Duncan,  J. ;  i  Smith,  Lead.  Cu.,  bth 
Am.  ed.  660,  561 ;  Calhoun  b.  Cook,  9  Penn.  SL  226;  HeWiD  v.  Proprt.  Lock* 
and  Canali,  5  Met  Ifi,  SS ;  Tume?  u.  Chamberiain,  16  HI  271 ;  Armctrong  ■. 
lUilean,  5  Md.  266 ;  Ang.  Um.,  2d  ed.  410-412, 416 ;  2  Greeni.  Er.,  {  667 :  Bob- 
Inion  D.  Idke.  14  Iowa,  124 ;  CahUl  o.  Palmer,  46  N.  T.  484 ;  Booth  v.  Small, 
26  Iowa,  177. 

*  JackwD  D.  Bemer,  4B  UL  30a 

*  Booth  V.  Snail,  26  Iowa,  177 ;  Whallejr  v.  Small,  29  lows,  28». 
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under  h  mistake ;  nor  could  the  tenant,  if  sued  by  the  owner, 
plead  Don-tennre  or  disclaimer  to  the  suit.  And  if  a  railroad 
take  land  hy  emioent  domain  for  the  uses  of  the  road,  and 
then  occupy  it  for  purposes  outoide  of  the  uses  of  the  road, 
as  by  leasing  it  to  tenants  for  shops  or  stores,  it  would  be  a 
disseisin  of  the  landKiwner,  and  render  them  liable  to  an  ac- 
tion for  disseisin  and  for  mesne  profits,  though  it  would  not 
deprive  the  road  of  the  use  of  the  premises  for  pnrpoaeB  per- 
taining to  the  exercise  of  their  corporate  franchises.^  Passing 
over  land,  therefore,  lying  open  and  unenclosed  in  the  same 
manner  as  others,  having  occasion  to  pass  there  for  conven- 
ience, though  continued  for  twenty  years,  will  not  give  one 
a  title  by  adverse  possestdon.*  "  The  whole  dootrine  of  ad- 
verse possession,"  say  the  court  of  Alabama,  '*  rests  upon  the 
presomed  acquiescence  of  the  owner."  "  Aoquiesceuce  can- 
not be  presumed,  unleas  the  owner  has,  or  may  be  presumed 
to  have,  notice  of  the  possession." '  Actual  knowledge  on 
tiie  part  of  the  owner  must  be  shown  in  order  to  create  an 
adverse  possession.*  But  the  court,  in  Calhoun  v.  Cook,  re- 
mark :  "  As  to  badges  of  adverse  possession,  the  decisions  are 
not  entirely  consistent;"  though  that  such  a  possesBion  is 
necessary  to  effect  a  title  seema  to  be  admitted  by  all.  In 
view  of  what  courts  have  themselves  admitted,  the  difficulty, 
if  not  impracticability,  of  laying  down  any  precise  rule  by 
which,  in  all  cases,  the  question  of  adverse  possession  may' 
he  determined,  it  seems  desirable,  even  at  the  hazard  of  repe- 
tition, to  ascertain  what  rules  courts  have  recognized  in  fixing 
a  criterion  by  which  to  determine  what  cases  come  within  the 
effect  of  the  statute  of  limitations.  In  the  first  place,  inas- 
much as  the  title  of  the  true  owner  may,  by  the  application 
of  this  statute,  be  often  divested  by  the  wrongful  act  of  an- 
other, the  law  is  stringent  in  requiring  clear  proof  of  the 
requisite  facts.    There  must  be,  firtt,  an  actual  occupancy, 

1  Fropneton,  4o.  v.  llHhiii^  &o.  &  B.,  lU  Mui.  1, 12. 

■  Gittingi  tL  Hoale,  31  Md.  148. 

■  Benje  ir.  Cmgh,  21  AU.  161 ;  Broira  v.  Cockerell,  Si  AU.  47 ;  Atherton  n, 
JohMon,  3  N.  H.  S4 ;  Cook  v.  Babcock,  11  Cnib.  SIO ;  Thodu  a.  BiUnhfleld, 
U  Pick.  260 ;  Scbotd  DUtrict  v.  Lyooh,  88  Coim.  S80. 

*  Alexander  v.  Polk,  39  Hiw.  756. 
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clear,  deflmte,  positaTe,  and  notorious  ; '  teeond,  it  must  be 
continued,  adverse,  and  exc^I8iTe,  during  the  whole  period 
presorihed  by  the  statute ;  ^  third,  it  must  he  with  an  inten- 
tion to  claim  title  to  the  land  occupied,  or,  in  other  words, 
the  &ot  of  possession,  and  tiie  quo  animo  it  was  commenced 
and  continued,  are  the  ouly  tests.'  If,  therefore,  the  inten- 
tioa  is  wanting  of  cliuming  against  the  true  owner,  the  pos- 
session of  a  tenant  will  not  be  adverse,  nor,  however  long 
continued,  bar  the  owner's  right  of  entry.*  It  is  always  com- 
petent to  show  the  declarations  of  a  tenant  while  in  posses- 
sion of  the  premises  as  to  the  intent  with  which  it  is  holden.^ 
And  in  Massachusetts,  deolarationa  by  one  who  has  been  ia 
possession,  made  more  than  twenty  years  after  the  occu- 
pancy began,  are  competent  to  show  the  motives  and  views 
with  which  he  held  it.^  But  in  Vermont,  where  one  who  bad 
been  in  possession  more  than  fifteen  years  sold  the  estate  to 
a  third  party,  who  held  it  for  twelve,  when  the  original  owner 
brought  an  action  to  recover  the  premises,  and  offered  to  show 
that  the  defendant's  grantor,  <ffter  being  in  possession  fifteen 
years,  declared  to  him  that  he  faad  never  claimed  any  land  by 
possession,  and  never  would,  the  court  held,  that  no  declara- 
tion of  defendant's  grantor,  made  after  he  bad  been  in  posses- 
sion fifteen  years  (the  period  of  limitations),  could  be  received 
to  affect  the  tenant's  title,  inasmuch  as  by  tiiat  length  of  poa- 
session  be  faad  become  absolute  owner  of  the  estate.^  And 
there  need  be  no  direct  proof  of  a  claim  made  to  the  title  by 
the  tenant  or  a  disclaimer  of  the  owner's  title.  *'  It  is  neces- 
sary only  that  be  should  enter  into  and  take  possession  of  the 
lands  as  if  they  were  his  own.'' '  In  one  case,  two  adjacent 
owners,  whose  lands  were  separated  by  a  straight  divitiion- 
liue,  made  a  crooked  fence  for  their  mutual  convenience,  and 

■  Cook  o.  Babcoiik,  11  Ciuh.  210 ;  Little  v.  Downing,  87  K.  H.  867. 

*  DotweU  e.  De  Lk  Luna,  SO  How.  82;  Thomu  v.  ManhS«]d.  13  I^k.  2£0; 
Denhun  d.  HolemKi,  26  Oeo.  191. 

*  Grant  V.  Powler,  89  N.  H.  101 ;  Jackton  e.  Wheat,  18  Jobiu.  44 ;  Magn  n. 
Uagee,  87  Miu.  162. 

*  Magee  v.  UagM,  nip. ;  Cook  v.  Bibcock,  tap. ;  StitiM  v,  Hockman,  12  loira, 
lOe ;  WHght  V.  KeithlBT,  7  Iowa,  92. 

*  HcNamee  v.  Moreland,  26  Iowa,  109. 

*  Church  ir.  Burghftrdt,  8  Pick.  828.  '  Hodgei  r.  Eddy,  4t  Tt  W& 

■  Johnioa  d.  Qorham,  38  Conn.  621 ;  Bryan  *.  Atwater,  6  Day,  181. 
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occupied  their  lands  in  this  way  longer  than  the  term  of  limi- 
tationa ;  but  it  was  held  to  create  no  title  in  either  party  be- 
yond the  true  line,  ioaamuch  as  neither  intended  to  diaseise 
the  other. ^  If,  therefore,  one  enter  under  a  bond  for  a  deed, 
and  hold  po&sesBion  prior  to  the  time  of  payment  of  the  pur- 
chase-money, it  will  not  be  adverse.'  So  if  one  enter  with  a 
wish  or  intent  to  purchase,  not  knowing  who  the  owner  is, 
but  Dot  claiming  the  premises  as  his  own.'  Upon  the  que»-^ 
tion  of  the  extent  of  a  party's  possession,  under  which  he 
claims  title  by  distteisio,  much  may  depend  upon  whether  it 
is  done  under  claim  or  color  of  title  by  some  written  instru- 
ment, like  s  deed,  levy  of  execution,  decree  of  court,  or  the 
like,  iu  which  the  parcel  in  question  is  described  by  metes 
and  bounds,  oi  whether  the  act  was  simply  one  of  disseisin. 
In  the  former  case,  the  extent  of  claim  and  constructive  pos- 
session of  the  party  making  the  entry,  and  occupying  under 
it,  is  often  referred  to  the  description  of  the  premises  in  such 
deed  or  written  instrument ;  whereas,  in  the  latter  case,  the 
possession  reaches  no  farther  than  there  is  a  pedit  poBiittio, 
an  actual  occupation  by  some  defined,  certain  limits,  Indicated 
by  a  substantial  enclosure,  or  something  of  a  like  notorious  • 
character.*  The  placing  and  maintaining  of  a  fish-bouse  or  an 
engine-house  upon  another's  land  by  a  city  was  held  to  be  a 
disseisin  of  the  owner  to  the  extent  of  such  occupancy.' 
Every  element  which  goes  to  make  a  possession  adverse  must 
concur,  or  it  will  not  confer  a  title.  "  And  if,"  in  the  lan- 
guage of  the  court  of  Pennsylvania,  *'  there  be  one  element 
more  distinctly  material  than  another  in  conferring  title,  where 
all  requisites  are  so,  it  is  the  existence  of  a  eontinuoua  adverse 
possession  for  twenty-one  years."  An  actual  interruption  of 
the  possession  is  fatal  to  the  claim  under  it.*  Where,  there- 
fore, the  tenant  so  far  yielded  to  the  claim  of  a  third  party  to 

'  Hone  B.  ChurohiU,  41  Vt.  649 ;  Chnroh  v.  Bnrghardl,  8  Pick.  828. 

*  OnnoDd  B.  MartiD,  ST  AU.  604.  *  Loog  o.  Younn.  28  Qao.  180. 

<  Baniui  V.  Benfro,  82  MiM.  12S,  130 ;  Uttle  p.  Downing,  87  N.  H.  866 ;  Bmir 
*.  Qnrfs'i  Heln,  4  Whe&L  218 ;  BeU  r.  Longwoith,  6  IikU  278 ;  Fuiw  v.  Fw- 
NDdcn,  sg  K.  H.  ses,  2B1 ;  Scalm  p.  CockrUl, 8  HMd.  43«;  Dm  D.  White,  1  Km 
(N.  B.),  627-629  ;  pat,  •498. 

*  Bmioq  b.  Bichardion,  lOG  Hu*.  872. 

*  Qroft  V.  WMkUnd,  &4  Peon.  St.  80S. 
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a  right  of  possession  as  to  let  him  enter  and  oooapy  under  an 
f^reement  to  surrender  the  possession,  if  he  did  not,  by  such 
a  time,  produce  the  evidenee  of  his  right,  and,  failing  to  do 
BO,  he  quit  possession,  and  the  first  tenant  re-enteied,  it  was 
held  to  break  the  requisite  continuity  of  hU  possession  to 
acquire  title  thereby.  He  could  not  taek  the  two  periods 
together,  to  make,  in  the  aggregate,  the  requisite  period  of 
adverse  possession.^  The  tenant,  therefore,  must  remain  per- 
manently on  the  land,  or  else  occupy  it  in  such  a  way  as  to 
leave  no  doubt  on  the  mind  of  the  true  owner,  not  only  who 
the  adverae  claimant  is,  but  that  it  is  his  purpose  to  keep  him 
out  of  his  land.  Nor  will  it  be  sufficient,  that  when,  leaving 
the  land,  the  tenant  had  a  secret  purpose  and  intent  to  return 
at  his  convenienoe,  sooner  or  later,  and  leoccupy  the  land.* 
If,  therefore,  there  is  any  period  during  the  twenty  years  in 
which  the  person  having  the  right  of  entry  could  not  find  an 
occupant  on  the  land  on  whom  he  could  |)riog  or  sustain  his 
ejectment,  technically  called  *'  the  tenant  to  the  precipe," 
that  period  cannot  be  counted  gainst  him  as  part  of  the 
twenty  years."  But  this  possesuon  need  not  be  continued 
by  the  same  person.  It  will  be  sufficient  that  it  is  held  by 
different  persons  in  succeesion,  holding  in  privity  with  each 
other,  01  with  the  one  who  claims  title  by  such  possession.* 

20.  In  analyzing  the  requisites  of  such  a  possession  as  will 
give  title,  it  requires,  in  order  to  constitute  an  actual  posses* 
sion,  that  there  should  be  an  entry  made,  so  that  there  may  be 
an  ouster  effected,  and  an  adverse  possession  begun ;  that  is,  he 
who  would  set  up  such  a  title  must  go  upon  the  land  with  a 
palpable  intent  to  claim  the  possession  as  his  own.^     Taking 

t  AnitiD  0.  Bailey,  87  Vt  224. 

*  D«Dhaai  v.  Holeman,  28  Qeo.  191.  Sm  UorriMO  v.  EAllf,  22  Bl.  623  ;  Nixoa 
«.  Porter,  88  UiM.  415. 

*  Trotter  v.  Cuiadj,  8  A.  K.  UuiU.  860. 

*  Wlieeler  r.  Uoodj,  9  Teisi,  877 ;  Schr&ck  v.  Zobler,  84  Fenn.  St.  88 ; 
Docwell  f.  De  L*  L&nzm,  20  How.  S2 ;  Cooper  v.  Smith,  9  S.  &  R.  88.  How  fu 
hmbuid  ii  held  to  be  in  priTity  with  wife  in  {HMaeuion  of  Uodi,  lee  Doe  v. 
Qngorr,  2  A.  &  E- 14 ;  Doe  v.  Wing,  6  Cur.  &  P.  686 ;  Da«  v.  JaniiMy,  B  C.  & 
F.  99 ;  HoltoD  n.  Whitner,  80  Vt.  40fi ;  JohasoQ  r.  Nub,  16  Texu.  119 ;  Uenkeiu 
o.  Blmaenthkl,  27  Ho.  198;  Clartc  n.  Cliue.  G  Sneed,  8SG.  Tbi*  10*7  ba  doo* 
bj'  lUtals  in  CtUfbmU.    Fnuklin  b.  Dorinnd,  28  Cal.  180. 

1  2  Smith,  Lead.  Cu.,  Olb  Am.  sd.  Ml. 
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«  deed  is  not  enoi^b  to  make  an  adverse  possessioQ ;  it  must 
be  foUowed  by  an  actual  entry ;  and  it  is  only  from  the  time 
of  such  entry  being  made  that  the  statute  of  limitations  be- 
gins to  run  in  favor  of  him  who  claims  under  it.'  But  taking 
posseasion  under  a  deed  horn  one  who  has  no  title  to  the 
premises  is  adverse  to  the  real  owner,  whose  deed,  executed 
vhile  such  grantee  is  in  poaaesuon,  would  be  void  because  of 
his  being  disseised.'  Where,  however,  a  tenant,  by  curtesy, 
devised  his  estate  to  A  for  life,  remainder  to  B  in  fee,  and  A 
entered  and  occupied  the  estate  for  more  than  twenty  years, 
and  then  conveyed  it  in  fee,  the  heiia  of  the  original  owner 
not  interfering,  it  was  held  that  B,  at  A's  death,  was  enti- 
tled to  the  estate,  since  A,  entering  under  the  will,  was 
estt^ped  to  claim  any  more  than  a  life-estate  as  against  the 
remainder-man,  and  his  adverse  holding  enured  to  the  benefit 
of  the  remainder-man.'  And  a  possession  may  be  adverse 
trherevei  an  ouster  may  be  presumed.*  This  intent 
to  claim  and  possess  the  land  is  one  of  the  qualities  *  es-  [*490J 
sential  to  constitute  a  disseisin.  A  mere  going  upon 
the  land  by  any  one,  and  staying  there  without  the  intent  to 
dum  and  assert  the  land  to  be  his  own,  would  not  operate  as 
an  ouster.  The  intention  guides  the  entry,  and  fixes  its  ohar- 
aoter.*  Thus  where  there  was  a  freehold  in  the  surface-soil, 
and  a  separate  freehold  and  ownership  in  the  mines  beneath, 
no  length  ofioccupation  of  the  surface  by  the  owner  thereof 
will  affect  the  title  to  the  mines  by  the  way  of  constructive 
disseisin  or  possession.  But,  like  any  other  stranger,  he  may 
disseise  the  mine-owner  by  digging  and  carr}-ing  away  the 
minerals,  and  carrying  on  the  processes  of  mining.  But,  to 
have  that  effect,  there  must  be,  on  his  part,  an  open,  con- 
tinuous, adverse,  and  notorious  possession  of  the  mine.*  But 
where  one  purchased  one  hundred  acres  of  laud,  and  enclosed 
and  occupied  one  hundred  and  thirty,  suppodi^  it  to  be  only 

1  BobiiMoii  p.  I.ake,  14  Iowa,  421. 

<  Saudi  V.  Haghea,  68  N.  T.  298.  *  Board  a.  Board,  L.  R.  9  Q.  B.  48. 

•  Braditreet  d.  HimtingUii),  G  Pet.  480 ;  Saa  Franciioo  t.  Fulde,  87  Cal.  849 

•  Societj,  4c.  ■>.  Pawlet,  4  Pet.  fiOT ;  Ewing  v.  BorDeC,  11  Pet.  41 ;  Aug.  Lim., 
9ded.  401,418;  I«  FromboiiD.  Jacktoo,  S  Cow.  608,  BIS,  SIT;  Fordv.  Wilaon, 
WHi>a.fi01;  Hagee  d.  Hagrn,  87  Miu.  138. 

•  Aimatroag  r.  Caldwell,  58  Peon.  SL  287. 
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the  one  hundred  which  he  had  purchased,  and  supposing  it 
sU  to  belong  to  him,  though  he  did  not  originally  intend  to 
enclose  or  take  posseasion  of  any  more  than  what  he  had  puiv 
cliased,  yet,  if  he  continue  actually  to  occupy  and  improve 
the  whole  parcel,  it  will  be  considered  an  adverse  occupa- 
tion within  the  statute  of  limitations,  and,  after  twenty  years, 
will  bar  the  clum  of  the  true  owner,'  lo  the  case,  however, 
of  Howard  v.  Reedy,  the  court  held,  that  if,  under  such  cir- 
cumstauces,  possession  was  taken  and  continued  to  be  held 
for  the  period  of  limitation  under  a  mistake,  it  would  not  oper- 
ate as  a  bar  to  the  claim  of  the  true  owner.' 

21.  As  to  the  necessity  that  the  possession  should  be  con- 
tinued, it  seems  that  it  must  be  kept  up  during  the  requisite 
period  prescribed  by  statute,  by  actual  residence  or  a  contin- 
ued cultivation  or  enclosure,  if  the  property  is  susceptible  of 
a  permanent,  useful  improvement ;  otherwise,  such  use  and 
occupation  of  it  as,  from  its  nature,  it  is  susceptible  of,  will 
he  sufficient,  if  done  with  a  claim  of  ownership.'  And  eves 
if  the  continuity  of  possession  be  bi'okea  by  fraud  or  wrongful 
entry,  it  would  defeat  the  operation  of  the  statute.*  Though 
it  may  have  been  twenty  years  since  the  tenant  entered  upon 
the  land,  if  he  had  been  out  of  possession  of  it  two  years  in 
that  time,  it  would  not  bar  the  owner's  right  to  recover  it.' 
But  if  one  enter  upon  land,  it  is  not  necessary,  in  order  to  his 
retaining  continuous  possession,  for  him  to  remain  on  the  laud 
constantly.  It  depends  somewhat  upon  the  condition  o£  the 
premises.  If  he  leaves  it  without  an  intention  to  return,  his 
possession  is  at  an  end.  Paying  -taxes  on  land  is  not  an  act 
of  possession,  though  it  may  be  used  as  evidence  of  the  in- 
tent with  which  possession  may  have  been  taken  by  the  one 
who  pays  them.^  But  entering  upon  land  adjoining  r  pond, 
and  cutting  a  load  or  two  of  thatch  there  growing,  between 
high  and  low  water  mark  of  the  pond,  every  year  for  twenty 

■  Cnrj  e.  Ooodman,  22  H.  T.  170;  Brimmer  i>.  Loqk  Wlurf,  5  Fidki  181. 

*  Howud  v.  Beed7,  29  Geo.  162. 

■  2  8mfch,  LeuL  Cu.,  6th  Am.  ed. 662;  Ewlngs.  Burnet,  II  Pet  41 :  Brandt 
v.  Ogden,  1  Johna.  166 ;  Ang.  Urn.,  2d  ed.  440. 

*  San  FnmcUco  v.  Falde,  87  Cal.  349. 

*  Carliite  v.  Cooper.  4  C.  E.  Qreen,  269. 
t  Wabb  v.  RicUrdMD,  42  Vt.  466. 
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feaiB,  are  mere  acts  of  trespass,  and  do  not  constitate  a  dis- 
aeiiin.'  Cases  illustrative  of  the  several  general  propositions 
here  contained  will  be  given  hereafter. 

22.  To  give  a  posseasion  the  requisite  characteristics  of 
b«Dg  visible,  notorious,  distinct,  and  definite  in  its  extent,  the 
ouster,  in  the  first  place,  must  be  of  such  notoriety  that  the 
owner  may  be  presumed  to  have  notice  of  it  and  of  its  ex- 
tent.* But  if  the  possession  be  openly  and  notoriously  held 
by  a  party,  it  may  avail  as  a  disseisin  of  the  true  owner, 
although  it  be  not  shown  that  actual  notice  of  its  being  under 
an  adverse  claim  was  given  to  the  owner.' 

28.  The  last  requisite  or  quality  of  the  possession  is,  that  it 
must  be  hostile  or  adveise,  which  is  partly  a  question  of  fact, 
and  partly  one  of  law.  Whether  the  possession  in  &ct  is  ad- 
vene, or  is  under  the  owner's  title,  is  one  for  the  jury,  with  this 
limitation,  that  the  burden  of  showing  the  possession 
to  have  *  been  adverse  is  upon  the  party  alleging  it.  [*491] 
One  may  show  as  a  fact,  in  order  to  prove  that  hia 
poesession  is  adverse  to  all  persons,  that,  while  in  possession, 
he  sued  one  in  trespass  ifho  had  entered  upon  him  and  prose- 
cuted the  acUon  to  final  judgment,  idtbough  such  defendant 
was  no  party  to  the  suit  in  which  the  evidence  was  offered.* 
Bnt  what  constitutes  an  adverse  possession,  and  what  evi- 
dence of  its  being  such  is  Bu£Bcient,  are  questions  of  law  for 
the  court.  As  the  possession  derives  its  character  from  the 
intent  with  which  it  was  taken  and  is  held,  it  is  competent 
to  show  by  the  declarations  of  the  bccupaat,  made  during  the 
occupancy,  that  he  did  not  hold  adversely.'  Thus,  where  the 
line  between  two  adjacent  owners  is  in  dispute,  and  they 
agree  that  the  fence  between  them  is  not  the  true  line,  and 

»  Wbwler  r.  Spinoli,  64  IT.  T.  887. 

1  2  Smith,  Lew],  Cu.,  6th  Am.  ed.  668. 5M ;  HodgUnton  e.  Fletclier,  8  "Dtmg. 
ai ;  Cook  B.  Bnbcock,  11  Cuh.  210 ;  Doe  b.  Campbell,  10  Johni.  477 ;  Denham 
■.  Holeman,  26  Geo.  191 ;  Pra^  v.  Pierce,  7  Ha«i.  883 ;  Ooolittle  c  Tlce,  41  Barb. 
181 ;  CkiK  B.  Samm,  27  Iowa,  608 ;  Grabe  ■>.  Well^  84  Iowa,  163. 

■  Safnuelt  v.  Borromcale,  104  Hui.  207. 

*  HollUler  v.  Toong,  42  Vt.  40S. 

*  2  Smith,  Lead.  Cai.,  6th  Am.  ed.  666,  667  ;  Sailor  v.  Bertiogfr,  2  Penn.  Bt. 
183 ;  Ang.  Urn.,  ad  ed.  41S.  See  Beverl;  e.  HcBrJde,  0  Oft.  447,  that  tli«  qnet- 
Hon  of  advene  aeiain  I*  excloaWely  for  the  jnrj.  Kicard  v.  Willlami,  7  WheaL 
6B,  112;  Church  e.  Burghardt,  8  Pict.  S27.  How  far  It  la  a  qaestiou  of  law, 
■Bd  Iww  far  of  bet,  «efl  Bradatreet  v.  BnntiiigCon,  6  Petert,  438 ;  UagM  * 
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that  that  shall  be  asoertained,  an  occupancy  in  reference  to 
Buoh  a  fence  will  not  be  adverse  on  either  side :  it  ia  deemed 
to  be  by  mutnal  cotiseat.  But  if  a  fence  is  placed  upon  what 
is  asBumed  to  be  the  true  line,  and  the  parties  occupy  up  to 
it,  it  will  gain  a  title,  if  continued  for  twenty  years,  although 
after  that  time  it  is  discovered  not  to  be  on  the  proper  line.' 
But  though  the  ocoupanoy  may  be  explained,  so  as  to  do 
away  with  the  effect  otherwise  to  be  ascribed  to  it,  it  must  be 
done  by  the  party  seeking  to  disturb  the  effect  of  the  twenty 
years'  possession.'  Where,  therefore,  ooe  enters  in  subser- 
viency to  the  title  of  the  real  owner,  there  must  be  a  clear, 
positive,  and  continued  disclaimer  and  disavowal  of  the  title 
under  which  he  entered,  and  an  assertion  of  an  adverse  right 
brought  home  to  the  owner,  in  order  to  lay  a  foundation  for 
the  operation  of  the  statute  of  limitatioDs.'  Where  the  hus- 
band entered  in  the  right  of  his  wife,  who  was  tenant  for  life, 
and  continued  to  hold  the  premises  after  her  death  for  more 
than  twenty  years,  it  was  held  that  bis  possession  was  ad- 
verse to  the  owner  after  her  death,  and  consequently  operated 
as  a  statute  bar  to  his  claim.* 

24.  As  the  possessioa  of  one  of  several  tenants  in  common, 
so  far  as  it  is  exclusive,  is  always  deemed  to  be  subordinate 
to  the  rights  of  his  oo-tenants,  and  to  be  held  for  their  benefit, 
be  must,  if  he  seeks  to  give  to  it  the  character  of  a  disseisin, 
show  what  is  tantamount  to  an  actual  ouster  of  such  co-ten- 
ants ;  as,  for  instance,  an  appropriation  of  the  profits,  under  a 
claim  of  exclusive  right,  or  with  a  palpable  intent  to  possess 
the  whole  excluuvely.'    Merely  taking  a  deed  by  one  of  two 

HagM,  S7  BCm.  154 ;  Doe  v.  Evbrongh,  1  N.  &  Mao.  422 ;  Doe  b.  JaoDoej, 
8C.  &P.  99;  Hale  I-.  8iUoiT»7,  1  Alleo,  21  i  Tftppan  s.  Baniluun,  8  Allan,  TO; 
McNaioee  r.  MoreUnd,  26  Iowa,  109. 
1  RuweU  V.  HaloDcy,  89  Vt.  688. 

*  Doe  V.  Lawley,  per  Denman,  C.  J.,  18  Q.  B.  964. 

*  H>ll  V.  Steveni,  9  Met.  418 ;  Dij  v.  Cochran,  24  Mix.  IHt ;  Clarke  >.  H» 
Clnre,  10  Gratt.  806;  Floyd  c  iiiaUej,  ^  Rich.  181;  Critwell  b.  Altemui, 
1  Watt*,  681;  Long  v.  Mut,  11  Penn.  St.  189;  HairiMm  v.Pool.lS  Ala.  IST; 
Ang.  Lim.,  2ded.  401. 

«  Doe  0.  Gregory,  2  Ad.  tt  E.  14. 

*  2  Smith,  Lead.  Cu.,  Gth  Am.  ed.  607 ;  Challefoiii r.Ducbanne, 8  Wk.  3ST; 
Zeller'i  Loaee  r.  Eckett,  4  Eow.  296 ;  McaDng  v.  Bon,  6  Wheat  124 ;  Alex- 
ander r.  Kenoed/,  19  Teiai,  488 ;  Benoet  c.  Bullock,  86  Penn.  St  864 ;  OweD 
V.  Hoiton,  24  CaL  STS ;  Feten  r.  Jonei,  86  Iowa,  612. 
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co-tenants  from  a  stranger  of  the  entire  estate,  and  putting 
the  same  on  record,  is  not  an  ouster  of  his  co-tenant,  nor  a 
notice  of  a  claim  to  exclusire  and  adverse  posaesaioQ.  Nor 
vould  a  deed  hj  one  co-tenant  of  the  entire  estate  to  a 
Strang  be  a  notdoe  to  his  oo-tonant,  of  an  adverse  claim  of 
ownership  which  would  work  an  ouster  of  his  seisin.^  A  sole 
pernancy  of  profits  bj  one  co-tenant,  continued  for  a  long 
aeries  of  years,  where  there  has  been  no  claim  of  right  to  such 
ezcla^ve  enjoyment,  is  evidence  upon  which  a  jury  'm  to  de- 
termine whether  it  was  done  with  the  intent  to  exclude  his 
co-tenant,  its  effect  depending  upon  such  finding.^  But,  for 
one  co-tenant  to  oust  another,  he  must  do  such  acts  as  would 
be  an  ouster  of  a  landlord  by  a  tenant,  or  of  any  one  to  whom 
he  atood  in  a  fiduciary  relation.' 

25.  And  the  principle  is  of  universal  application,  that,  where 
there  has  been  a  privity  of  title  and  possession,  the  occnpant, 
if  he  seeks  to  rebut  the  claim  of  the  other  party  by  setting 
op  an  adverse  possession,  must  show  an  ouster  by  some  un- 
equivocal act,  insisting  upon  his  own  right,  and  denying  that 
of  the  other ;  and  his  possession  must  have  been  notorious, 
hostile,  and  exclusive  as  against  the  true  owner.*  And  where 
one  party  shows  documentary  evidence  of  title  to  land,  and 
another  sets  up  only  adverse  possession,  the  burden  is  on  him 
to  show  all  that  is  essential  to  constitute  such  a  title.' 

26.  These  principles  would  probably,  so  far  as  their  sonnd- 
ness  is  concerned,  be  rarely  questioned.    It  has,  there* 

fore,  been  *  deemed  sufficient  to  refer  for  their  support  [*4923 
to  the  positions  laid  down  by  the  authors  quoted. 
But  in  order  to  illustrate  the  application  of  these  doctrines, 
it  is  proper  to  refer  also  to  a  few  from  the  multitude  of  cases 
which  have  arisen  in  the  English  and  American  courts  upon 
the  subject  of  disseisin,  adverse  possession,  and  title  acquired 
under  the  operation  of  the  statutes  of  limitation.  The  courts 
of  Massachusetts  had  occasion  to  consider  this  subject  in 
Parker  v.  Proprietors,  jcc-t  in  which  the  doctrine  is.  thus 
stated :  "  If  a  person  enters  on  land  having  no  right  or  title, 

>  Hollej  r.  Hawler,  Bfl  Vt.  Ml.  *  LeriTonr  d.  Honmn,  S  Alien,  36S. 

*  HoUey  V.  Hswley,  89  Tt  6M ;  Robert!  d.  Morgan,  80  Vt.  316, 

*  Long  «.  llMt,  11  PvtB.  Bt.  1S».  •  KowUnd  d.  Updika,  4  Datoh.  101 
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and  maiDtaina  exclusive  posseBsion,  taking  the  rents  and 
profits,  his  possession  would  be  considered  adverse,  and,  if  of 
sufficient  notoriety,  would  amount  to  a  disseisin;  bat  if  a 
person  enter,  having  a  title  and  right  of  entry,  his  entry  and 
possession  are  presumed  to  J>e  in  conformity  to  his  title." ' 
"  To  constitute  disseisin,  it  is  not  necessary,  at  the  present 
day,  to  prove  the  forcible  expulsion  of  the  owner,  nor  is  it 
necessary  to  prove  an  actual  ouster  of  the  co-tenant."  "  The 
intention  so  to  hold  the  estate  must  he  manifest ; "  and  the 
open  and  notorious  possession  of  the  person  who,  in  that  case, 
claimed  eis  purchaser,  was  held  to  he  constructive  notice  of  a 
claim  adverse  to  the  co-tenant  of  his  grantor,  the  rightful 
owner.  "  This  adverse  entry  and  possession,  claiming  the 
whole  estate,  constitutes  a  disseisin."'  And  the  court,  in 
various  forms,  repeat  the  doctrine,  that  actual  force  is  not 
necessary,  and  that  possession,  notorious  and  adverse,  is  equiv- 
alent to  an  actual  expulsion.  It  has  accordingly  been  held, 
that,  if  one  enter  under  a  void  grant  or  a  sale  by  parol,  it  is  a 
disseisin  of  the  true  owner."  And  a  continued  possession  for 
twenty  years,  under  claim  of  right,  under  such  a  deed  or  sale, 
ripens  into  a  right  of  possession,  which  defeats  the  owner's 
right  of  entry,  and  gives  an  absolute  title  gainst  every  one 

not  excepted  by  statute.* 
[*493]      *  27.  If  a  seisin,  moreover,  is  admitted  as  proved  to 

be  in  any  one  at  any  given  time,  the  law  presumes  it 
to  continue  till  negatived  by  evidence  by  him  who  alleges  a 
disseisin.' 

1  See  Heuii  it.  Wellu,  12  Uet,  8Mi  Den  p.  Shup,  4  Wuh.  C.  C.  60»: 
Tippui  *.  T&ppftD,  11  Fo«t.  41. 

*  Parker  v.  Propn.  Locki  and  Canali,  8  Met  99,  102 ;  lUcard  tr.  WUIlamt, 
7  Wbeat  60;  Bradttreet  e.  Huntington,  6  Pet  44Gi  Barr  v.  Gratz,  4  Wheat 
21S;  Hancheiter  n.  Doddridge,  3  Ind.  860;  Pretcott  p.  NeTen,  4  Hrkhi,  SSD; 
Clapp  v.  Bromagbaii,  9  Cow.  630 ;  Fiibar  v.  Protier,  Cowp.  217 ;  Owen  r.  MortOD, 
M  Cal.  S7S. 

*  Helvlni'.  Propn.Lodu&Candi,  6MeLl6.38;  Coniini  b.  Comiiu,  21  Oona. 
418. 

*  JacktOQ  0.  Newton,  18  Johni.  SSG;  2  Cnbb,  Real  Prop.  1006;  BlUr  s. 
Smith,  16  Mo.  273 ;  Sumner  v.  Sterent,  6  Met.  S87 ;  Ajhte;  d  Aihle^,  4  Qraj, 
191. 

*  Brown  V.  King,  6  Met  173;  Brimmer  v.  Fropn.  Long  Wharf,  bHck.  186; 
Foigata  <t.  Herkimer  Co.,  0  Barb.  287 ;  durier  «.  Gala,  B  Allan,  626. 
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28.  In  tbe  case  of  BucceasiTe  holders  of  land  after  a  dis- 
seisin committed  by  the  first  of  them,  the  seisin  thereby  ao- 
quired  by  him  will  not  enure  to  the  benefit  of  the  others  vho 
come  into  possession  after  him,  anlesa  there  ia  a  privity  of 
estate  between  them  and  him  by  purchase  or  descent. 

Their  .consecatiTe  possessions  cannot,  in  the  langu^e  of 
the  law,  be  tacked  together  to  make  a  continuity  of  disseisin. 
And  this  applies  in  the  case  df  the  wife  of  a  disseisor  holding 
after  bis  decease,  as,  unless  she  claims  as  his  devisee,  she 
does  not  come  in  with  the  requisite  privity,  such  as  exists  be- 
tween ancestor  and  heir,  grantor  and  grantee,  or  devisor  and 
devisee.'  He  cannot  add  the  possession  of  his  predecessor  to 
his  own,  onless  he  enters  under  and  through  him  by  privity 
of  estate.'  Therefore,  where  A,  who  was  in  possession  under 
color  of  title,  gave  an  estate  for  life  by  will  to  one,  and  a  remun- 
der  to  another  in  fee,  and  the  tenant  for  life  entered  and  held 
possession  during  life,  and  was  followed  by  the  remainder- 
man, the  latter  could  not  tack  the  p(»seBsioii  of  the  tenant 
for  life  upon  his  own,  as  be  took  from  the  devisor,  and  not 
from  the  tenant  for  life.  And  the  same  doctrine  was  appbed 
to  acquiring  ian  easement  of  way  by  user  by  several  succea- 
nve  owners  of  the  dominant  estate.*  In  a  subsequent  case, 
the  court  extended  the  doctrine  of  successive  owners  tacking 
their  consecutive  possessions  to  gain  a  title  by  limitation  to  a 
parchaser  who  held  under  tbe  executor  of  an  insolvent  who 
was  the  first  disseisor,  and  had  devised  the  estate  to  one  who 
held  it  for  a  time  until  sold  for  the  payment  of  testator's 
debts.  The  purchaser  held  directly  from  the  disseisor,  and 
his  devisee  gained  no  rights  as  against  his  creditors.*    And  in 

>  Sawyer  v.  EendaU,  10  Ciuh.  241,  244 ;  Armitrong  v.  Riiteaa,  G  Hd.  260 ; 
Hdrtn  V.  Fropn.  Locks  and  Cuii:«,  6  Het.  15,  SS ;  Wade  v.  Lindiey,  6  Met. 
4OT,  413;  2  Smith,  Lead.  Cm..  5th  Ani.ed.S65;  Oyerfleld  c.  Chriitie,  7  Serg. 
&  B.  ITS ;  Ang.  Lim.,  2d  ed.  447 ;  Alexander  o.  Pendleton,  B  Crsnch,  462 ;  Chit- 
ton  V.  Wilun,  9  Humph.  SOB ;  Doe  c.  Brown,  i  InJ.  14S ;  Johnion  b.  Sub, 
IGTnsa,  419,  422 ;  Jackion  c.  LeoDard.OCow.SGS;  Doe  f.  Campbell,  lOJohni. 
477;  Doeti.  Barnard,  ISQ.  B.M5;  Ward  v.  Bartholomew,  Q  Pick.  415;  Schnck 
•.  Znblw,  S4  Penn.  St.  88 ;  Cochrane  tr.  Ferrii,  te  Tezai,  B60 ;  Marr  i.  Gilliam, 
1  Cold.  (Temi.)  4B8. 

■  Sao  Francuco  v.  Fdde,  S7  Cal.  849  j  Aiutln  v.  Batland  R.  R.  Co.,  45  Tt. 

US. 

I  I«a&ard  p.  I«aliard,  T  AUn,  377.  *  Peele  e>.  Chever,  6  Allen,  m 

TM.  III.  10 
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another  case  it  was  held  aufficieDt  to  continue  the  original 
disseisin  and  posseasion,  that  the  second  occupant  came  in 
under  the  first,  and  continued  to  hold,  although  there  was  no 
deed  from  the  first  to  the  second  creating  a  privity  of  estate 
between  them.  It  would  be  sufficient  if  done  under  a  con- 
tract  hy  which  the  second  was  to  have  possession.^  In  Ten- 
nessee, it  is  not  necessary  to  show  eveii  a  parol  agreement 
between  succossiTe  occupants.  It  is  enough  that  the  owner 
has  been  kept  out  of  possession  the  requisite  period  of  time, 
if  there  has  been  a  continuous  possession  by  successive  occu- 
pants ;  and  the  same  is  the  law  in  North  Carolina.^  So  where 
a  husband  entered,  in  right  of  his  wife,  upon  land  to  which 
she  had  no  title  but  by  possession,  and,  after  her  death,  con- 
tinued to  hold  possession  of  the  premises  for  a  period  long 
enough,  if  added  to  that  during  which  he  had  held  it  during 
his  wife's  life,  to  make  the  requisite  term  of  limitation,  it  was 
held  that  he  could  not  tack  these  together,  so  as  thereby  to 
acquire  a  title.*  But  where  a  husband  entered  upon  land 
claiming  it  as  belonging  to  hia  wife,  and,  after  his  death,  ebe 
continued  to  occupy  till  the  two  periods  amounted  to  the  term 
of  limitation,  it  was  held  to  be  a  sufficient  adverse  possession 
to  gain  for  her  a  title  thereby.*  So  where  a  married  woman, 
under  a  contract  of  purchase,  entered  upon  and  occupied 
land  uninterruptedly  and  ezcludvely  for  more  than  twenty 
years,  it  was  held  that  she  thereby  acquired  a  title  to  the 
same ;  and,  in  an  action  by  the  heirs  of  the  original  owner 
against  the  husband  to  recover  the  land,  it  was  held  that  he 
might  defend  t^ainst  the  same  under  the  title  of  his  wife, 
although  be  had,  during  her  occupancy,  but  without  her 
knowledge,  made  a  deed  of  release  of  the  premises  to  the 
original  owner,  the  latter  never  having  availed  himiielf  of  such 
release.'  So  where  the  husband  and  wife  entered  upon  land  by 
vii-tne  of  a  parol  gift  to  the  wife,  and  occupied  the  estate  during 
(he  term  of  limitation,  the  fausbaud  doing  nothing  inconsist- 

>  Smith  v.  dupla.  81  Conn.  fiSO. 

*  Scaln  ti,  Gockrill,  8  Haul,  4S5 ;  Candlw  v.  Lootford,  4  Der.  t  BkL  Law, 
409. 

■  Doe  a.  Wins,  0  C.  &  F.  6S8.    Be«  Doe  v.  Jaancer,  8  C.  &  P.  99. 

*  Holton  V.  Wtiitney,  30  Tt  40G. 

*  Steel  e.  Johnion,  4  AUen.  425.     Oatcslt  v.  Lndlow,  83  N.  J.  3SB. 
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eat  witii  a  Bole  ownership  by  the  wife,  it  was  held  that  she 
•equired  s  title  tlierebj  to  the  premises.*  Where  a  husband, 
in  poeaession  of  land  adversely  to  the  inie  owner,  died,  leav- 
ing it  to  his  widow  and  heirs,  and  she  married  ^aln,  and  the 
claimant  sned  the  hoaband  and  obtaioed  judgment  for  the 
land,  but  did  not  make  her  or  the  first  husband's  heirs  pardes 
to  the  suit,  it  was  held  not  to  affect  their  r^hta;  and,  by  oon- 
tanniog  the  poBsesBion,  they  acquired  a  title  by  limitation.' 
But,  in  some  of  the  States,  the  right  of  the  purchaser  under 
a  disseisor  to  tack  his  grantor's  possession  to  his  own  is  de- 
nied.* 

29.  The  prevailing  dootrine  in  the  United  States  seems  to 
be,  that  one  who  is  in  possession  of  lands  may  convey  them 
by  deed,  such  possession  giving  him,  for  the  purpose  of  con- 
veyance, a  snfiKcient  seisin,  which  will  consequently  cany 
with  it  a  covenant  of  warranty  such  as  the  grantor  may  enter 
into  in  the  deed  of  conveyance ;  and  this  may  be  availed  of  by 
the  aa8%nee  of  the  grantee  to  whom  the  land  may  be  con- 
veyed, even  though  the  possession  by  such  grantor  was  not 
sufficient  to  work  an  actual  disseisin  of  the  real  owner  of  the 
estate.*  So  one  in  possesion  may  have  a  writ  of  entry  against 
one  who  disturbs  him  in  this  possession,  although  the  demand- 
ant could  not  himself  defend  against  a  third  party  in  whom 
was  the  freehold.'  So  if  one  enter  upon  woodland,  and  spot  a 
line  of  trees  around  it,  claiming  it  as  his  own,  it  will  give  him 
a  good  title  to  the  land  against  all  persons  but  the  real  ownar ; 
and  if  a  stranger  enter  upon  it,  the  one  thus  in  possession 
may  have  trespass  against  him,  although,  as  against  the  owner, 
each  possession  would  not  work  a  disseiiun.^ 

80.  It  may  be  remarked,  in  passing,  that  no  disseisin  of  the 
tenant  of  a  particular  estate,  and  occupation  under  it,  how- 
ever long  continued,  will  affect  the  right  of  the  rever^oner. 
And  the  doctrine  may  be  laid  down  as  universal,  that  no  pos- 
session can  be  held  to  be  adverse  as  to  one  who  has  no  right 

1  Clock  v.  Gilbert,  89  Codd.  94.  *  Hunilton  ■>,  Wright,  SO  Iowa,  460. 

•  9  Smith,  Lead.  Cm*.,  Gtb  Am.  ed.  6SS ;  King  f.  Smith,  Bice,  10. 

*  Sbtter  ■>.  BawMHi,  6  Met.  489.    Ses  OTerfleld  v.  Cliriacie,  7  Serg.  k  R.  178. 

*  Corrin-  V.  Gale,  9  Allen,  636 ;  Hubbard  e.  Little,  9  Cnih.  476. 

•  Wood*  D.  Banki,  14  N.  H.  112;  Bkka  >.  CuImdu,  26 Cat  Ul-187 ;  Hoagn 
a.  Edd7,  88  Venn.  846. 
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of  entry  and  possesion  during  it«  continuance.'  The  l&tter 
may  enter  whenever  the  particular  estate  shall  deter- 
[M94]  mine  *  by  its  limitation.)  The  statute  does  not  run 
against,  a  reversioner  till  the  death  of  the  tenant  for 
life,  where  the  latter  has  oonveyed  the  estate  in  fee.'  And 
vhere  a  husband  and  wife  were  disseised,  and  the  disseisor 
held  adverse  possession  for  the  period  of  limitation,  which 
possession  would  bar  the  i-ight  of  the  husband,  if  living,  at 
his  death  she  or  her  representativeB  might  claim  the  land.* 
But  this  does  not  apply  to  the  case  of  a  disseisin  done  to  a 
mortg^or,  as  to  its  affecting  tiie  mortgagee.' 

SI.  Under  the  rule  requiring  open,  visible,  and  ezcloeiTe 
possession  to  constitute  an  actual  disseisin  of  the  owner,  it  was 
held,  that  causing  the  land  to  be  run  around  by  a  surveyor, 
and  trees  marked  on  the  lines,  and  occasionally  cutting  grass 
upon  a  part  of  it,  was  not  enot^h  to  accomplish  this.*  It  is 
not  evidence  of  either  title  or  possession.^  Nor  would  an 
entry  under  a  deed  of  wild  land  from  one  who  has  no  title, 
though  it  were  formally  executed  aud  recorded,  have  this 
effect,  onleBS  followed  by  a  visiUe  occupancy  or  exclosive 
possession,  manifested  by  fences  or  otherwise.*  So  entering 
occasionally  upon  land  adjoining  that  of  another,  and  making 
sugar  in  a  camp  built  thereon,  and  this  continued  for  more 
than  twenty  years,  is  not  such  a  possession  as  the  statute  con* 
templates.'  So  where  one  had  a  lot  of  land  unenclosed,  lying 
adjoining  a  stream,  and  another  used  it  for  laying  a  lot  of  old 
wheels  and  loose  stones  upon  it,  croaut^  it  from  time  to  time, 
but  not  enclosing  it,  it  was  held  not  to  be  a  disseisin  of  the 

■  D«Trr  «.  SchMftr,  66  N.  T.  Ul. 

■  Miller  V.  Ewlng,  6  Ciiih.  84;  Jmckion  n.  Schoonmater,  4  Johni.  S90; 
Salmoni  p.  DatIi,  29  Ho.  176  ;  Dos  e.  Wliiu.  1  Kerr,  K.  B.  627. 

■  Gernet  v.  Ljdd,  81  Penn.  8t.  M ;  MeWio  v.  Locki  A  Cftnali,  IS  ^k.  1ST ; 
s.  o.  17  Pick.  266 ;  Bafmond  v.  Holden,  2  Ctuh.  SSD ;  Pinkney  s.  Bnirmga,  W 
M.  J.  lM,m.  21. 

*  Qnu  «■  TeMon,  1  Blftck,  160, 164 ;  <m«,  toI.  1,  pp.  ■142,  '118. 

•  PoigMTd  T.  Smith,  8  Bek.  272. 

■  Kennebec  Parclitwe  *.  Springer,  4  HtM.  410;  SralHi  p.  BortU,  6  John*. 
318 ;  Slice  ■.  Derrick,  2  Bicb.  627 ;  O'Huk  p.  RicbtrdMn,  4$  PeoD.  St  891. 

1  Oatman  p.  Fowler,  48  VL  486. 

•  B>tM«.  HorcroH,  14Kek.224;  Lum  v.  QooU,  10  Barb.  264. 

*  Smith  p.  Ultobel,  1  A.  E.  Muih.  207. 
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true  owner,  nor  an  ttdverse  poftaession  of  the  land,  it  being 
done  without  first  receiving  any  deed  of  the  premises.^  And 
a  case  illustrative  of  what  is  required  to  make  a  posBesaion 
txeltmv€t  within  the  meaning  of  the  law,  was  where  a  fisher- 
man took  possesiiion  of  an  island  which  had  formed  in  a 
navigable  river,  and  occupied  it  for  a  sufficient  length  of  time 
to  acquire  a  title  to  it,  if  his  possession  had  been  exclusive  ; 
hut  as  it  was  shown  that  it  was  used  by  any  one,  who  had 
occasion  to  go  upon  it  for  fishing,  as  public  property,  it  did 
not  give  him  any  title  to  the  same.*  And  an  enclosure  of 
land,  to  be  sufficient  to  answer  this  purpose,  must  be  a  sub- 
stantial enclosure,  and  with  an  actual  occupancy,  definite, 
positive,  and  notorious.  Nor  would  the  making  of  what  is 
called  a  *'  lop  "  or  "  slash  "  fence  around  a  parcel  of  woodland 
answer  this  purpose,  unless  actual  notice  to  the  owner  is 
proved.'  Where,  therefore,  one  claimed  a  parcel  of  wood- 
land by  disseisin  against  another,  iu  whom  was  the  record- 
title,  and,  to  establish  his  claim,  showed  that  he  entered  and 
cut  for  use  and  sale  the  wood  and  timber  growing  upon  it,  at 
one  time  cutting  it  all  off;  that  he,  moreover,  cleared  a  small 
part  for  cultivatiou,  and  ran  a  line  between  this  and  the  other 
party's  other  land,  lopping  trees  along  the  line  to  mark  it ;  all 
of  which  was  known  to  the  other  party ;  but  the  land  in  ques- 
tion was  never  enclosed  by  fences,  nor  built  upon,  nor  cul- 
tivated,—  it  was  held,  that  all  this  did  not  constitute  an 
actual  seisin,  as  these  were  not,  in  their  nature,  acts  of 
exclusive  possession.* 

S2.  And  yet  it  is  not,  as  a  universal  proposition,  necessary 
to  prove  an  actual  residence  or  an  actual  enclosure.     The 
erection  of  a  fence,  for  instance,  is  nothing  more  than 
an  act  presumptive  *  of  an  intention  to  assert  an  own-  [*495] 
eiship  and  possession  over  the  property.     Other  acts 

■  Coning  V.  Troj  Iron  Co.,  44  N.  T.  688,  690. 
>  Tnc7  «.  N.  &  Wot.  R.  B.,  S9  Codu.  88Z. 

■  Cobam  B.  Hollii,  8  Met.  126;  Jackion  v.  Bchoonmaker,  2  Johni.  280;  Den 
w.  Hut.  Spcne.  487 ;  Hmla  ■>.  Oliddeo,  10  N.  H.  8fiT ;  Smith  v.  Hoim«r,  T  N.  H. 
«t ;  HnttoD  r.  Scfaanuker,  21  Gal,  468 ;  Borel  d.  Botlini,  30  Ckl.  416-41T. 

*  Slatar  r,  JepbenoD,  9  Ctuh.  130 1  BteTeni  v.  HoUiiter,  18  Vt.  201 ;  Pu-ker 
».  PirfciT,  I  AUen,  246 ;  Stereiu  a.  Tkft,  11  Graj,  S6 ;  Horrii  n.  CaituMn,  IOC 
Mm.  IBS;  Morriioo  t>.  Chupio,  97  Hm*.  ^i■,  Cobam  t>.  HoUit,  S  Met  128; 
Tonng  a.  Hardie,  66  Penn.  Bt.  172. 
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may  bo  equally  eTincive  of  suoli  an  inteDtion ;  ^  and  there 
nee<l  not  be  a  fence,  building,  or  other  improvement,  mode  to 
constitute  an  adverse  possession.  Where  acts  of  ownenfaip 
have  been  done  upon  land,  which,  from  their  nature,  indicate 
a  notorious  claim  of  property  in  it,  within  the  knowledge  of 
an  adverse  claimant,  and  without  interruption  or  an  adverse 
entry  by  him,  it  will  be  sufficient.  Thug,  where  the  owner  of 
a  parcel  of  wild  land  sold  a  certain  number  of  acres  to  be 
taken  from  one  side  of  the  lot,  sad  the  parties  went  on  and 
fixed  the  line  of  division,  but  made  no  fence,  and  each  occu- 
pied up  to  that  line  for  twenty  years,  it  was  held  to  give  the 
purchaser  a  good  title  by  possession,  although  it  was  after- 
wards found  that  the  liae  was  fixed  too  far  distant  from  the 
side-line  of  the  lot.*  And  neither  actual  occupation,  ould- 
vation,  nor  residence,  is  necessary,  when  the  property  is  so 
situated  us  not  to  admit  of  any  permanent,  useful  improve- 
ment, and  the  continued  claim  of  the  party  has  been  evidenced 
by  public  acts  of  ownership  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim.'  Thus,  it  is 
said,  "much  depends  upon  the  nature  and  situation  of  the 
property,  and  the  uses  to  which  it  can  be  applied,  or  to  which 
the  owner  or  claimant  may  choose  to  apply  it."  "  To  consti- 
tute an  adverse  possession,  it  is  only  necessary  that  it  should 
have  been  under  a  claim  or  color  of  title."  "  The  possession 
will  be  adverse  if  had  and  continued  under  the  claim  or  color  of 
title,  however  groundless  the  supposed  title  may  prove  to  be."  • 
88.  But  there  are  some  acts  which  are  of  such  a  notorious 
character  as  of  themselves  to  eonstitute  a  disseisin,  without 
any  necessity  of  showing  that  they  were  known  to  the  real 
owner  of  the  land,  such  as  building  a  fence  around  the  land, 
or  erecting  buildings  upon  it.*    And  one,  by  maintaining  a 

I  Ellicott  p,  FmH.  10  Pet.  412;  IjuigwoTlhj  «.  Mfen,  4  Iowk,  13. 

>  Fanght  V.  Holmj,  60  He.  24. 

■  BwtDgir,  Burnet,  U  Pet.  41.  8e»  Blood  e.  Wood,  1  Met.  628,  636 ;  Dens. 
Bont,  Spenc  487 ;  BiUej  c.  Cu-leton,  18  N.  H.  S ;  Afig.  Lim..  2d  ed.  416, 41fl ; 
I*  Fromboit  b.  Jackson,  8  Cow.  MM ;  Rojatl  ■.  Llite,  16  0&.  646. 

*  Ford  D.  Wilmn,  S5  HUt.  604,  606 ;  Orenc  ■>.  Powler,  g»  M.  H.  104  (  Fan«i 
•,  Feuenden,  39  N.  H.  281 ;  pott,  •498;  Clow  o.  Samm,  27  Io«a,  603. 

*  Foignanl «.  Smith,  8  Pick.  172,  178;  Ang.  Lim.,  8d  ed.  410,  428 ;  JMkMW 
V.  TTarford,  7  Wend.  $2. 
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£Bnee  within  a  highway  under  a  claim  of  right  for  far^ 
years,  will  gain  for  the  occupant  a  prescriptive  right  agwnet 
the  Commonwealth.'  If  one  tenant  in  common  erect  a  build- 
ing Qpon  the  common  laud  for  hie  own  use,  it  is  an  ouster  to 
Uiat  extent  of  his  co-tenanta ;  and  they  may  have  trespass 
i^ainst  him  for  so  doiog,  or  may  remove  the  buildings.* 

84.  If  the  diaseisin  he  merely  by  the  erection  of  buildings, 
it  would  not,  it  seems,  extend  beyond  the  part  of  the  land 
actually  occupied  by  them,  as  where  one  built  a  blacksmith's 
and  carpenter's  shop  upon  another's  land,  and  the  occupants 
of  the  latter  shop  occasionally  made  use  of  the  adjoining  land 
to  dry  boards  upon,  and  those  of  the  blaoksmith-shop  used 
other  parts  of  the  lot  to  run  carriages  on,  and  to  put  tires  on 
wheels,  it  was  held  that  the  disseisin  extended  only  to  the 
part  covered  by  the  buildings ;  *  and  so  far  as  it  was  a  disseisin, 
it  operated  agunst  the  mortgagee,  though  done  to  the  posses- 
skm  (^  the  mort^gor. 

85.  It  may  be  stated,  as  a  generally  conceded  prin- 

raple,  that  "acts  of  disseisors  are,  in  respect  to  the  [*496] 
lawful  owners  or  true  proprietors,  to  be  limited  to  an 
actual  ouster  and  exclusive  occupation  by  such  disseisors,  and, 
as  many  cases  say,  to  what  one  has  under  actual  improve- 
ment and  within  a  substaatdal  enclosure.* 

86.  Although  the  doctrine  above  laid  down  would  not  prob- 
ably be  controverted  in  any  case  where  the  entry  of  the  party 
cluniiug  adversely  to  the  true  owner  is  not  made  under  the 
color  of  title  by  deed,  there  are  numerous  cases  where  it  has 
been  held,  that  if  one  enters  under  such  deed  or  written  io- 

>  CatUr  o.  Cambridge,  6  Allen,  20. 

*  BcDDCti  v.  demeoc*,  6  Allen,  18;  Sttdmtn  v.  Smith,  8  E.  fc  Bl.  1 ;  &wiii 
■.  Oliiicted,  7  Cow.  229. 

*  FolKiiBid  V.  Smith,  8  Pick.  272 ;  Boitan  v.  Bichudion,  106  Mui.  872. 

«  Brimmer  p.  Fropn.  Long  Whuf,  5  Rck.  181,  ISSj  Blood  d.  Wood,  1  Met. 
an,  6S6 ;  MIUm  p.  Shtiw.  7  Serg.  &  E.  129 ;  Craup  v.  Hutaon,  9  QUI,  209 ;  Jack> 
■on  e.  SchooDDiaker,  2  JoIidi.  284;  DaTidran  v.  Beattj,  8  Uarr.  &  M'H.  6M; 
Brandt  b.  Ogdcn,  IJohiu.  156 j  Den  v.  Hunt,  SpoDC.  487;  L»ne  v.  Gould, 
10  Barb.  251 ;  Sharp  e.  Brando*,  16  Wend.  597 ;  Jackion  d.  Wuford,  7  Wend. 
62;  Smith  >.  Hotner,  7  N.  H.  486;  Watrow  ■>.  Soathworih,  6  Con.  806; 
Ctaggage  c- I>iuiCM),  1  Serg.&B.  118;  Ang.  E4m.,  Sd  ed.  429;  Piphern.  Lodge, 
16  8erg.  and  B.  281 ;  Hatch  v.  VeraiDnt  Central  Railroad,  28  Vl  142  ^  Goewej 
g.Uri£,18nL2S8;  Hanna  p.  Benfto,  S3  Hiii.  139,  180. 
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BtrumeDt,  and  occupies  and  improTes  the  land,  the  limits  and 
extent  of  his  legal  posaesuon  will  be  defined  by  the  bounda- 
ries contained  in  such  deed  or  instrument,  though  such  deed 
be  itself  of  no  validity  in  oonyeyiug  a  title.  The  cases  cited 
below  will  be  found  to  &Tor  both  these  propositions.'  And 
if  the  poasession  be  vacant,  it  is  probably  tme  that  a  grantee 
entering  under  a  deed  which  is  recorded,  and  occupying  a  part 
of  the  premises  described  therein,  may  be  deemed  to  have 
gained  a  seisin  of  all  that  is  embraced  within  ita  boundaries. 
Buc,  in  the  case  of  wild  lands,  the  seisin  follows  the  title,  ex- 
cept 80  far  as  one,  entering  without  title,  shall  have  actually 
occupied  by  enclosures  or  by  cultivation  of  an  open  and  noto- 

rious  character,  and  thereby  divested  the  real  owner 
[*4Q7]  of  the  possession.^     And  while  *  it  is  laid  down  aa  a 

principle  of  universal  application,  that  the  law  never 
raises  a  oonstraotive  possession  against  the  real  owner  of  land,* 
merely  flowing  land  for  working  a  mill  does  not  disseise  the 
owner,  nor  gain  a  title  to  the  land  flowed,  beyond  a  mere  ease- 
ment in  it.*  It  is  also  held  to  be  a  sound  proposition,  that  if 
an  entry  be  wrongful,  though  it  be  under  a  deed,  a  possession 
thereby  gained  will  only  extend  so  far  as  the  tenant  shall  actu- 
ally occupy  the  premises.'  But  where  a  man  entered,  under  a 
claim  of  title,  upon  another's  tract  of  land,  and  improved  and 

■  3  Smith,  Lead.  Cm.,  6th  Am.  ed.  &68 ;  Hokg  n.  WatUce,  B  Vtwt.  647 ;  Swtft 
t.  Gage,  26  Tt.  221 ;  Hoje  «.  Swin,  6  Md.  6S7 ;  Bi>7«:i  o.  Uile,  16  Gti.  616; 
Tnmej  v.  ChambertaiQ,  16  Dl.  271 ;  Green  v.  Liter,  B  Craiich,  260 ;  EUicott  «. 
Pearl,  10  Pet  412 ;  Spaulding  a.  Warren,  26  Vt.  SIS ;  Bair  v.  Grati,  1  Wheat. 
818 ;  Kennebec  Purchate  d.  Springer,  1  liau.  416 ;  Blood  v.  Wood,  1  Met.  62B, 
6SC ;  Lane  v.  Gould,  10  Barb.  '2M ;  Hoye*  e.  Dyer,  26  Me.  408 ;  IJttle  o.  Dowd- 
lug,  S7  N.  H.  867 ;  Fkirar  v.  Fenenden,  SB  N.  H.  279 ;  Sanborn  v.  I^«ich, 
B  Fotter,  249 ;  Jack*oD  d.  Newton,  IB  Johni.  866 ;  Brackett,  Petitioner,  68  He. 
2S8 ;  Weill  b.  Jackaon  Iron  Co.,  48  N.  H.  491 ;  Cloie  b.  Hamm,  27  Iowa,  60S. 

■  Jackion  v.  Scbooaraaliar,  2  Johni.  280;  Bailey  v.  Carleton,  12  N.  H.  9; 
Sharp  v.  Brandow,  16  Wend.  6U9 ;  Little  v.  Megqnier,  2  Me.  176  ;  Ang.  Lim., 
M  ed.  lOO,  42S ;  Jackion  v.  Howe,  14  Johni.  406;  augnrage  c.  Dnncao,  1  Serg. 
A  B.  118 ;  Criiwell  v.  Altemni,  7  Watta,  438 ;  Slcard  v.  Davii,  6  Pet.  124 ;  Den 
w.  Hunt,  Spenc.  4B7;  Hoiriion  v.  Haji,  19  Ga.  291;  Dpe  v.  While,  1  Keir, 
N.  B.  632.  Ml. 

>  Miller  B,  Shaw,  6  Berg,  &  R.  140;  Aug.  Urn.,  2d  ed.  13S ;  Jackson  b.  Wood. 
roS,  1  Cow.  280 ;  Slice  v.  Derrick,  3  Rich.  G27 ;  Steedman  n.  HHlianl,  8  Kch. 
10). 

*  Bartfai^onMW  t>.  Gdwarda,  1  Honat  IT.  *  Den  9.  Hnot,  Spero.  487. 
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fimoed  a  part  of  it,  and  had  tiie  bouDdaries  of  hin  claim  sur- 
veyed and  marked,  iucludii^  woodland  cot  enclosed,  and 
(^nly  and  exclusively  used  the  woodland  as  his  own,  in  con- 
neotion  with  his  improTements,  aa  &Tmers  ordinarily  use  their 
woodlands,  it  was  held  to  be  an  actual  occupation  of  such 
woodland,  rebutting  the  constructive  seisin  and  posseseios  of 
the  one  who  originally  held  the  title.*  But  if  the  owner  also, 
during  this  time,  went  upon  this  wild  laud,  and  did  acts  of 
ownership  thereon  which  he  had  a  right  to  do,  it  would  nega- 
tive the  essential  requisite  of  the  possession,  that  of  being 
exclusive  on  the  part  of  liim  who  claimed  to  have  gained  title 
by  it.'  And  it  is  universally  true,  that  actual  possession  of  a 
part  is  legal  pOBsession  of  all  the  land  covered  by  the  party's 
title.*  The  doctrine  is  ably  discussed  by  Parker,  C.  J.,  in 
Bailey  v,  Carleton,  where  a  sound  distinction  seems  to  be 
maintained.  If  a  purchaser  enter  upon  land  described  in  a 
deed,  and  do  such  acts  of  ownership  npon  it  as  would  raise 
a  reasonable  presumption  that  the  owner,  knowing  them', 
must  have  understood  that  there  was  a  claim  of  title,  the 
deed  or  color  of  title  under  which  he  has  entered  serves  to 
define  specifically  the  boundaries  of  the  claim  or  possession. 
But  if  the  occupation  is  not  of  a  character  to  indicate  a  claim 
which  may  be  coextensive  with  the  limits  of  the  deed,  then 
the  principle,  that  the  party  is  presumed  to  enter  adversely 
according  to  his  title,  has  no  sound  application,  and  the  ad- 
verse possession  may  be  limited  to  the  actual  occupation. 
Accordingly,  it  was  held  that  where  a  grantor  embraced  land 
to  which  he  had  no  title  in  the  same  deed  with  that  to  which 
he  had  a  title,  aud  his  grantee  entered  upon  and  oc- 
cupied that  •  part  only  to  which  the  grantor  had  a  [•498] 
titlct  it  did  not  operate  as  a  disseisin  of  the  owner  of 
the  other  land  described  in  the  deed,  although  such  deed  was 
duly  recorded.    No  presumption  of  a  claim  and  of  a  color  of 

>  Wolf  V.  Ament,  1  Qr«nt,  Cu.  IGO ;  Anient  ■>.  Wo[f,  88  Fenn.  St.  8B1 ;  Huf 
phj  p.  Springer,  1  Orftnt,  Ci*.  IS. 

■  (yiUim  F.  Ricluudton,  16  Feno.  St.  890,  S91 ;  Rojer  v.  Benlow,  10  6.  &  B. 
KK. 

■  Elfert  e.  Read,  1  Nott  k  H'C,  864 ;  Andenon  t.  Darby,  Id,  369 ;  Oardiwr 
•.a<«ch,tiMe.492i  Hudit^  v.Olun,  8811161;  Fainuui  c.  B«il,  14  lU.  iiU. 
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tide,  beyond  the  actual  occupatiou,  could  arise  as  to  other  lots, 
so  aa  to  give  it  the  character  of  a  disseisin  or  possession  ad- 
verse to  the  true  owner,  so  as  to  bind  him,  although  such 
grantee  might  be  held  to  be  in  possesaion  according  to  hb  title, 
in  a  controversy  with  one  who  should  make  a  stibsequeot 
entry  witiiout  right.'  In  the  case  of  Little  v.  Megquier,  the 
claimant  entered  under  a  void  deed  which  was  regularly  re- 
corded, describing  the  land,  and  caused  the  boundaries  of  tbe 
same  to  be  run  out  according  to  the  deed,  and  paid  tbe  twees 
thereon  for  many  years.  Tbe  land  was  wild  and  uncultivated. 
But  it  was  held  that  these  acts  did  not  work  a  disseisin  of  the 
true  owner;  for,  to  do  that,  tbe  grantee  must  have  entered 
npon  the  land,  and  continued  openly  to  occupy  and  im- 
prove  it. 

36  a.  The  importance  which  the  law  attaches  to  the  cir- 
cumstance, that  one,  making  a  disseisin  of  another's  estate, 
enters  under  what  is  called  wlar  of  tiUet  in  determinii^  the 
extent  and  limits  of  such  disseisin,  seems  to  justify,  if  it  do 
not  require,  a  somewhat  more  extended  reference  to  oases 
where  this  doctrine  has  been  applied.  The  term  "  color  of 
title  "  means  a  deed  or  survey  of  tbe  land  placed  upon  tbe 
record  of  land-titles,  whereby  notice  is  given  to  the  true 
owner,  and  all  the  world,  that  the  occupant  claims  the  title.' 
The  efifect  of  having  color  of  title  is  sometimes  to  extend,  by 
construction,  a  possession  beyond  the  actual  occupation,  and 
sometimes  to  change  the  character  of  casual  acts  of  entry 
npon  land  from  acts  of  mere  trespass  to  those  of  possession.* 
But  there  can  be  no  eonttruetive  possession  of  lands,  except 
under  color  of  title.*  If,  however,  one  is  in  possessioa  of  land 
bounded  by  a  highway  under  a  claim  of  title,  it  would  ex- 
tend to  tbe  centre  of  the  highway,  and  give  him  a  title,  after 

>  Bailey  c.  Culeton,  12  N.  H.  9.  Bee  lUo  Jickion  v.  Richardi,  6  Cow.  617 ; 
Shup  V.  Brtndow,  IG  Wend.  6tt9 ;  Little  n.  Megquier,  2  Me.  ITS ;  Cluggage  c. 
Duncan,  1  8ei^.  &  R.  Ill,  lie ;  JeckMHi  e.  WoodruS,  1  Cow.  286 ;  Smith  r.  In- 
yimm,  7Ired.  175;  WilUami  e.  Miller,  Id.  186;  Wagipiner  e.  Haitingi,  fi  Peno. 
St.  800.  See  Seigle  d.  Loaderbaugh,  6  Fenn.  St.  400;  Chandler  a.  Spear, 
22TL8881  Oebome  c.  Ballew,  12Ired.8TI;  BaitTman  k.  Kell>,  18  Ired.  269; 
White  If.  Burnlej,  20  How.  286. 

1  Hodge*  s.  Eddj,  88  Vt.  846.  ■  Jakewa^  d.  Bamett,  88  Vt.  828. 

*  Weill  V.  JMkwn  Inm  Co.,  48  M.  H.  4»1. 
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twenty  years,  and  it  would  oarrj  tb«  property  id  trees  grow- 
ing upon  the  wde  of  the  highway.'  But  actual  occupation  is 
equally  effectual,  whether  with  or  without  color  of  title,  so 
be  as  it  extends.'  And  no  one  can  claim  color  of  title  by 
deed,  when  entering  upon  land  beyond  what  his  deed  pur- 
ports to  convey.'  As  to  what  constitutes  a  color  of  title,  any 
instrnment  having  a  grantor  and  s  grantee,  and  containing  a 
description  of  the  lands  intended  to  be  ooaveyed,  and  apt 
words  for  their  oonTeyance,  g^ves  color  of  title  to  the  lands 
described.'  The  color  must  arise  out  of  some  conveyance 
purporting  to  convey  title  to  a  particular  b«ct  of  land.'  And 
a  possession,  under  color  of  title,  is  with  a  claim  of  right  by 
virtue  of  the  colorable  title.'  The  color  of  title  suffices  only 
to  give  boundary  to  the  poasession.^  But  a  release  or  quit- 
claim of  all  one's  interest  in  certain  Isnd,  by  deed,  raises  ao 
color  of  title  unless  it  appears  that  the  releasor  had  some  title 
to  or  possession  of  the  premises.*  Among  the  mstancea 
where  a  deed,  not  in  itself  effectual  in  passing  a  good  title, 
has  given  color  of  title  to  one  who  has  entered  under  it,  are 
those  of  tax-deeds.'  Where  one  takes  a  deed  and  pats  it  on 
record,  and  enters  upon  the  land  described  in  it,  it  is  under- 
stood as  an  entering  and  taking  possession  of  all  that  is  em- 
braced in  that  deed.  This  is  constructive  possession  of  all 
not  actually  occupied.^"  In  Illinois,  it  is  a  sufGcient  color  of 
t^e  if  one  is  in  possession  under  a  deed  purporting  to  con- 
vey a  title  to  the  grantee,  where  the  tenant  is  purchaser,  and 
has  paid  for  the  land.  His  deed  is  a  color  of  title,  though, 
by  mistake,  it  is  made  in  a  wrong  name, "  if  the  deed  be  regu- 
lar upon  its  face."  '^  In  Iowa,  a  man  may  acquire  a  title  by 
possession  under  "color  of  title,"  which  implies  a  proper 
tiUe,  or  a  "  claim  of  title,"  which  is  to  be  established  wholly 

1  BUm  V  BaU,  99  Masi.  696.  *  Hodgei  v.  EMj,  iuf>. 

•  Wood!  V.  Buika.  14  N.  H.  111.  *  Btooki  v.  Brayn,  3o  III.  SM. 

•  tihacfctelbrd  d.  Baik/,  86  III.  SM.  *  RoiieU  v.  Enrin,  38  AU.  48. 

*  Wnot  p.  BnMka,  16  N.  H.  876.  *  Woodi  v.  Bonka,  lup. 

*  Dillingbam  n.  Brown,  88  Ala.  811 ;  Prwcott  v.  NeTen,  4  Mmoa,  S26 ;  Littla 
w.  Hegquier,  2  Me.  1T6 ;  Brackett,  PetilioDer,  63  Me.  236  i  Well*  o.  Compuj, 
47  H.  H.  286,  260,  261. 

u  Webb  V.  Richsrdian,  42  Tt.  466. 

U  EUilMi  t.  Keunkott^  48  BL 188 ;  Mormon  t.  Nomum,  47  Ut.  479. 
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by  p&rol  evidence,  and  either  will  be  sufficient.  A  descent 
oast,  where  an  ancestor  was  in  possession,  gives  color  of  title. 
Kor  need  the  paper  convey  a  good  title  in  order  to  give  *'  oolor 
of  title  "  to  the  one  claiming  under  it.^ 

So  a  quitclaim-deed  irom  one  claiming  under  a  tax-deed, 
though  insufficient  to  pass  a  good  title,  gives,  to  one  in  posses- 
sion under  it,  color  of  title.'  So  the  deed  of  a  married  woman 
gives  to  the  grantee  named  a  color  of  title,  and  extends  his 
possession  to  the  limits  described  in  it.*  And  a  void  deed 
may  raise  a  color  of  title,  defining  the  extent  and  boundary 
of  the  possession  under  it,  by  the  description  in  the  deed.* 
Thus,  where  J.  S.,  while  occupying  an  estate  of  great  extent, 
but  with  no  other  title  except  an  exclusive  possession,  granted 
it  by  deed,  with  metes  and  bounds,  which  was  recorded,  to 
J.  D.,  who  entered  upon  the  premises,  claiming  them  as  his 
own,  it  was  held  to  give  him  such  a  possession  as,  under  the 
Btatute,  might  ripen  into  a  title,  and  might  be  availed  of 
against  a  stranger  entering  upon  the  premises,  although  he 
never  had  enclosed  the  same  by  a  fence.  And  this  doctrine 
applies  as  well  to  extensive  as  limited  tracts  or  parcels  of 
land.'  And  the  foregoing  doctrine  extends  to  canying  the 
flats  iu  front  of  and  adjoining  to  upland,  which  has  thus  been 
conveyed  and  described,  where  possession  of  the  upland  has 
been  taken  under  the  deed.''  But  where  the  void  deed  pur- 
ported to  convey  two  distinct  parcels,  and  the  grantee  en- 
tered upon  only  one,  and  occupied  it,  it  was  held  not  to  affect 
the  other  parcel  described  in  his  deed.^ 

87.  In  a  case  where  the  ownem  of  adjacent  lands  in  their 
deeds  bonnded  respectively  on  each  other,  but  no  measure 
or  monument  was  given,  it  was  held  that  the  possession  and 
title  followed  the  prior  occupancy,  where  this  had  been  con- 
tinued for  twenty  years  or  more.     And  where  one  erected  a 

>  Hmmilton  v.  Wright,  80  Ian,  460.  ■  Hinot  c.  Brooki,  Mp. 

■  Suibom  V.  French,  2  Foiter,  24B ;  Brackctt,  PetitJoner,  n^. 

*  Woflord  D.  UcKtDDa,  2S  Tex.  4A ;  Cbarle  ■>.  Saflold,  13  Tex.  94 ;  Pilbir 
V.  Buberti,  18  How.  472. 

*  Hiclc*  D.  Colemin,  26  Cil.  1S1-13T  j  Uom  p.  Scott,  2  Dank,  279 ;  Jackno  v. 
Eliton,  12  Johnt.  464 ;  Thomw  v.  Harrow,  4  Bibb,  668 ;  Kennebec  Purduue  v. 
Laboree,  2  He.  276 ;  Kimball  n.  Lahmu,  81  Ctl.  164 ;  French  «.  RoUini,  21  He. 
STSj  WetboraD.  Anderton,  87  MiM.  162, 163. 

*  Brackett,  Petitioner,  68  He.  281,  244.       "<  Qtinum  s.  Ba^and,  28  Qoo.  12S. 
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house  BO  thftt  the  eaves  extended  over  the  disputed  Ime,  it 
■was  submitted  to  the  jury  wliich  was  first,  —  the  occupancy  of 
the  other  party  up  to  the  line  claimed,  or  the  erection  of  the 
house  with  its  extended  eaves.  If  the  latter,  then  the  subse- 
quent occupation  of  the  former  by  cultivating,  &e.,  up  to  the 
body  of  the  house,  was  no  disseisin  of  the  owner  to  the 
extent  of  his  eaves ;  if  the  former,  the  erection  of  the  eaves 
did  not  disseise  the  occupant  of  the  land,  though  it  might 
give  the  owner  of  the  house  an  easement  in  the  other  land  to 
that  extent.'  How&r  tbe  outer  edge  of  the  eaves  of  a  house 
oonstitntes  tbe  line  of  land  bounding  by  the  "  houBe."  and 
bow  far  extending  the  eaves  of  one's  house  over  and  beyond 
the  line  of  his  land  is  a  diBseisiu  of  the  land  over  which  tbey 
project,  has  been  the  subject  of  discussion  and  remark  by  the 
court  of  Massachusetts,  whereby  the  rule  of  law  upon  the 
subject  may  perhaps  be  found  less  definite  than  is  desirable 
as  a  practical  question.  In  one  case  the  court  held,  that, 
if  a  parcel  of  laud  be  bounded  by  the  side  of  a  building,  it 
means  the  eaves  of  the  building,  or  edge  of  the  eaves.* 
In  another  case  the  court  held,  that  it  was  a  question  for 
the  jury  to  determine  whether  the  owner  of  a  house  has 
acquired  title  to  the  land  between  the  body  of  the  house 
and  "exterior  limits  of  his  eaves"  by  adverse  occupation.' 
Id  another  it  was  held,  that  building  a  house  on  one's  land, 
and  projecting  the  eaves  over  that  of  an  adjacent  owner, 
was  "  an  adverse  occupation,  which,  if  continued  for  twenty 
years,  will  give  a  title  to  the  soil  by  prescription."  *  In  an- 
other, the  owner  of  a  house,  whose  wall  formed  the  line  of  his 
land,  projected  the  cornices  and  eaves  thereof  over  that  line, 
and  maintained  them  in  that  condition.  Aside  from  this,  the 
owners,  on  the  one  side  and  the  other,  occupied  up  to  tbe 
line  of  the  wall.  The  court  say,  "  The  fact  that  the  eaves  and 
cornices  theretff  project  over  that  line  gave  them  no  titie  to 
the  land,  and  no  right  to  prevent  the  defendant,  owning  that 
land,  from  erecting  any  building  upon  it,  so  long  as  he  did 

<  Thukar  e.  QnArdenier,  7  Met  4S1 ;  Carbrej  e.  Willi*,  7  Allen,  870 ;  MlUett 
M  Fowle,  8  Cuih.  160 ;  WmH.  SuemenU,  8d  ed.  496. 

■  UDIett  B.  Fowle,  8  Ciuh.  161 ;  Corbrej  v.  Wlllli,  7  Allen,  871. 

*  Block  r.  Pt*S,  101  Hui.  689  ;  BaniUU  v.  SaDdanon,  110  Uati.  110, 

*  Smith  >.  Smitb,  110  Mmi.  SOi. 
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not  out  off  or  interfere  with  the  eaves  or  comiceB  of  their 
house."  ^  It  would  seem  thi^t  the  owner  of  the  house,  by 
projecting  hie  eaves  beyond  the  line  of  his  laud,  may  gain  an- 
easement  in  the  adjacent  land  without  gaining  a  title  by  ad- 
verse enjoyment.*  • 
[•499]  "  38.  The  poUcy  of  the  law,  in  giving  the  title  to 
the  one  who  shall  have  had  such  an  adverse  poases- 
flion  of  lands  as  has  been  above  described,  is  thus  stated  by 
Gibson,  C.  J.,  in  Sailor  v.  Hertzogg  :  "  The  statute  protects 
the  occupant,  not  for  his  merit,  for  he  has  none,  but  for  the 
demerit  of  his  antagonist  in  delaying  the  contest  beyond  the 
period  assigned  for  it,  when  papers  may  be  lost,  facta  forgot- 
ten, or  witnesses  dead."  ' 

89.  But  wherever  the  act  of  supposed  disseisin  is  eqnivoeal 
in  itfi  nature,  the  presumption  ftlwaya  is,  that  it  is  in  accord- 
ance with,  and  not  in  hostility  to,  the  title  of  the  true  owner.* 
Such  possession  is  never  conclusive :  it  only  raises  a  presump- 
tion of  fact,  and  not  a  presumption  of  law.  It  is  only 
evidence  of  a  grant,  subject  to  be  controlled  like  other  pre- 
sumptions of  fact.' 

40.  And  mere  possession,  without  a  claim  of  right,  gives 
no  title,  however  loi^  the  same  may  be  continued." 

•  NoTH.  — B7  the  French  !«w,  lay  cmtoin  of  agreement,  apptlcable  to  moat 
boDfei,  a  right  eiiata  in  the  onrner  to  hm  *pace  enough  adjoining  the  Hme 
to  plaoe  a  kdder  for  porpow*  of  repairing  the  ume,  thoagh  It  be  upon  tb* 
land  of  the  adjacent  owner.  TbU  space  ii  generaUy  of  a  defined  width,  and 
extends  upon  each  tide  of  inch  honae,  if  It  be  a  teparste  ttructure,  and  ti 
called  "  Tour  de  I  'Eckdle."  It  li  regarded  ai  a  terriiade  nbich  the  land  owm 
to  the  building.  Bat  if  the  owner  of  the  building  luDert  the  water  from  the 
roof  to  fall  upon  thii  apace,  he  ia,  ai  it  leemi,  bound  to  keep  the  tame  pared, 
to  that  the  water  ihall  not  penetrate  hii 'neighbor's  toil.  Merlin,  lUperU^re 
de  Jurisp.  "  Toarde  l'EchetJe,"{  3;  1  Lois  des  Bilimenti,  Jbc.,  par  Lepage,  21^ 
262  (ed.  1S67). 

1  Eaton  E.  Rtbui,  116  Mast.  201.  *  Wash.  Kase.  SA  ed.  496. 

*  Sailor  r.  Hertzogg,  2  Penn.  St.  1B3.  Bee  Aug.  Lim.,  2d  ed.  412,  418.  Sea 
1m,  Fromboit  ■.  Jackson,  S  Cow.  S16,  hj  V^ele,  Senator. 

•  Upher  D.  Lodge.  16  Serg.  k  R.  229,  281 ;  Smith  s.  Hotmer,  T  N.  H.  4W ; 
Smith  V.  Bnrtit,  6  Johns.  218 ;  Jackson  n.  Sharp,  9  Johna.  ISS;  Foegate  v.  Her- 
kimer Co.,  9  Barb.  287;  Pieraon  v.  Tomer,  2  Ind.  t2S  i  Alexander  v.  Polk, 
89  Hits.  766. 

*  SteTens  v.  Taft,  11  Gray,  S6. 

<  La  Fromboia  b.  Jackson,  8  Cow.  60S  i  Adams  r.  Quiee,  80  Mtit.  897 ;  GmlM 
e.  Wdls,  M  Iowa,  160;  HcKamee  v.  HoriMid,  39  Iowa,  97. 


.dbyCioOglc 


CH.  U.  §  7.]  TITLE  OTHEB  THAH  BT  0B4NT.  159 

41.  It  is,  moreoTer,  a  principle  of  amveraal  application,  tbat 
the  Btatate  of  limitations,  in  respect  to  the  possession  of  lands, 
df>e8  not  run  gainst  a  State,'  at  common  Ian' ;  for  a  State 
cannot  be  disseised  except  ss  provided  by  statute. 

^.  To  give  effect  to  an  adverse  possession  as  a  sonrce  of 
title,  not  only  most  the  possession  be  such  as  raises  a  pre- 
snmptioQ  of  a  deed,  bat  it  must  be  yielded  to  without  oppo- 
ration  by  the  real  owner.'  When,  therefore,  such  owner 
protested  agunst  the  acts  of  possession  of  the  other  party, 
and  consulted  counsel  in  regard  to  them,  it  prevented  the 
party  who  did  the  acts  firom  thereby  gaining  a  title."  Bat 
where  a  lower  niilI*owner  drew  water  from  an  upper  pond 
■gainst  the  denial  of  hia  right  bo  to  do  on  the  part  of  the 
upper  mill-owner,  and  continued  to  do  so  for  twenty  years, 
he  acquired  a  right  so  to  do.  The  upper  owner  having  the 
power  to  prevent  it,  and  neglecting  to  do  ao,  was  held  to  be 
an  acqnieseence  on  his  part.* 

48.  Though  the  cases  chiefly  referred  to  thus  far  have  been 
those  where  there  was  something  tantamouot  to  an  actual 
ouster  or  expuluon  of  the  original  owner,  followed  by  a  pos- 
session of  the  requisite  character,  it  is  not  necessary  that  the 
possession  should  have  been  originally  acquu'ed  by 
such  an  act,  *  if  it  is  taken  and  retained  under  a  [*500] 
daim  of  ownership  on  the  part  of  the  tenant,  and  this 
is  known  and  yielded  to  by  the  original  owner.  Such  pos- 
session is  deemed  to  be  adverse,  though  not  in  its  character 
hostile.  Thus,  where  two  adjacent  owners  of  land  agreed 
upon  a  fence  of  convenience  between  their  lands,  varying 
from  the  true  line,  and  each  occupied  up  to  it  for  more  than 
twenty  years  without  claiming  to  own  beyond  the  true  line, 
tiieir  original  rights  were  held  not  to  be  affected ;  whereas, 

1  IJiidae7  o.  Uiller,  6  Pet.  606 ;  Tha  People  t>.  Tan  Kenaselaer,  9  Barb.  180; 
The  People  t>.  CUrke,  10  Barb.  120 ;  Kin^maD  v.  Sparrow,  12  Barb.  201 ;  Doe  d. 
Dwden,  20  Ga.  467  ;  Ward  v.  Bartholomew,  6  Pick.  409;  Burgeu  v.  On/, 
16  How.  48, 66 ;  Viuker/  e.  Benion,  26  Qa.  590. 

*  SteTeu  V.  Taft,  11  Qrar,  8fi,  36. 

■  Stillman  v.  Wblte  Bock  Co.,  8  Woodb.  k  U.  638,  M9.  But  it  ought  to  tw 
•taled  that  tbe  deciuoD  in  thii  case  related  to  an  iocotpoieal  beredilameDI,  and 
•M  the  title  to  the  m^  and  freehold. 

4  Kimball  v.  Ladd.  42  Vt  747. 
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if  each  had,  in  sncb  case,  occupied  up  to  the  fence,  and 
claimed  a  right  bo  to  do  hy  reason  of  such  holding,  it  would, 
after  twenty  years,  have  given  a  title  in  accordance  with  such 
oconpaocy.^  But  where  the  wall  between  the  parties  was 
three  feet  in  thickness,  and  stood  wholly  upon  one  of  the 
owner's  land,  and  both  parties  occupied  up  to  it,  and  the  one 
on  whose  land  it  did  not  stand  claimed  to  own  to  the  middle  of 
it,  but  this  was  not  known  to  the  other  party,  and  no  change 
in  occupancy  took  place,  it  was  held  that  this  claim  had  no 
effect  in  changing  the  rights  of  the  respective  owuers  to  the 
land  occupied  by  the  wall :  there  was  no  adverse  occupation 
on  the  part  of  the  clwmant.'  So  if  the  possession  indicated 
by  a  fence  originate  and  is  continued  in  a  mistake,  or  miaap- 
prehen^on  a^  to  the  true  hue,  commencing  when  it  was 
erected,  it  is  not  deemed  to  be  adverse.*  The  law  upon  this 
subject  is  thus  stated  by  the  court  of  Alabama  :  "  If  a  party 
occupy  up  to  a  certain  fence  because  he  beheves  it  to  be  the 
line,  but  having  no  intention  to  claim  up  to  the  fence  if  it 
should  be  beyond  the  line,  an  ind&pen&able  element  of  ad- 
verse possession  is  wanting.  The  inteiU  to  claim  which  is  set 
up  is  upon  the  condition  that  the  fence  is  upon  the  line ;  or,  if 
the  fence  is  put  over  the  line  from  mere  convenience,  the  occu- 
pation and  exercise  of  ownership  are  without  claim  of  title,  and 
the  possession  would  not  he  adverse."  But  it  is  stated,  that  if 
the  parties  agree  upon  and  build  a  dividing-fence  between  their 
parcels,  and  they  respectively  occupy  up  to  that,  it  would  be 
an  adverse  possession.  Tlie  effect  of  the  occupiincy,  therefore, 
would  depend  upon  the  intention  of  the  parties  while  enjoy- 
ing it.  And  cases  in  other  States  recognize  the  same  doc- 
trine, that  an  occupation,  for  the  period  of  limitation  by 
adjaceat  owners,  up  to  an  agreed  division-line  between  their 
lands,  would  bar  their  right  to  deny  that  it  was  the  true  line.* 
43  a.  The  difficulty  of  determining  whether  the  occupancy 

>  Burrell  v.  Burrell,  11  Hm».  2M.  8«e  Sraitb  v.  Hotpwr,  7  N.  R.  4SG ;  Fidiar 
V.  PTotier,  Cowp.  :!I8;  Bmditreet  t>.  HnntiDgton,  6  PeUrt,  4Sa,  440;  Dake  *. 
H«rp«r,  e  Terg.  285 ;  Due  v.  Bini,  11  Ba«t,  40 ;  RiumU  b.  Halonej,  89  Vt.  678. 

•  Huntington  v.  Whaley,  29  Conn.  S91. 

•  Howarti  «.  Reedy,  29  Geo.  164, 

•  Brovrn  n.  Cockerall,  SB  Ala.  46;  Holton  v.  WhltMj',  SO  Vt.  410;  St  Looli 
OiiiTW^  ■>.  H'Cune,  28  Mo.  481. 
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by  adjacent  owners  of  lands  separated  by  a  fence  constitutes 
an  adverse  posseasion,  so  as  to  afEect  tbe  title  to  the  same, 
vould  seem  to  justify  an  extended  consideration  of  the  sub- 
ject. Thus  it  has  been  held  that  sacb  an  occupancy,  if  the 
fence  ia  Dot  on  the  true  line,  would  constitute  an  adverse 
poeseasion  if  done  as  a  matter  of  right,  although  there  may 
not  have  been  any  controversy  between  the  adjacent  owners.* 
But  where  there  was  a  grant  of  Lot  No.  1  Hdjoiiiing  LiOt  No. 
260,  and  the  purchaser  made  a  fence  fifteen  rods  from  iho 
true  line  upon  No.  260,  and  the  ownera  of  the  two  lots  occu- 
pied them,  B8  ibey  were  fenced,  without  olaiming  or  yielding 
any  thing  except  the  lots  as  they  had  been  conveyed,  it  was 
beld,  in  the  absence  of  poutive  evidence  of  the  owner  of  No.  1 
olaiming  to  hold  to  the  fence  as  a  right,  that  it  gave  him  no 
title  by  adverse  poteeasion.'  So  where  adjacent  owners  made 
a  fence  npon  their  dividing-line,  but,  by  mutual  mistake,  it 
diverged  from  tbe  true  line  a  part  of  the  distance,  and  they 
continued  to  occupy  up  to  the  fence  for  more  than  twenty 
years  before  the  mistake  was  detected ;  then  the  one  whose 
strip  of  laud  was  out  off  by  the  fence  sued  to  recover  it ;  it  ^^  t^^ 
was  held  not  to  be  an  adverse  possession  by  the  other  occu- 
pant, or  to  work  a  disseisin  of  the  true  owner."  But  where, 
to  fix  a  line  between  two  owners,  they  em^c^ed  referees, 
who  established  it  by  bounds,  and  one  buUt  a  fence  upon  this 
line,  and  tbe  parties  made  a  deed  intending  to  desoribe  this  line, 
but  varied  from  it  by  mistake,  and  each  continued  to  occupy 
up  to  the  fence  for  the  period  of  limitation,  it  was  held  to 
establish  the  fence  as  the  line.* 

44.  Thus,  if  one  purchases  and  pays  a  consideration  for 
land,  and  enters  and  ocenpies  it  the  requisite  period  of  time, 
it  will  give  him  a  title,  under  the  principle  that  his  possession 
is  adverse ;'  so  if  he  enters  and  occupies  under  a  deed  which 
proves  to  be  invalid,  or  his  titie  proves  to  be  otherwise  defec- 
tive.*   But  if  he  enters  under  an  ^reement  to  purchase,  until 

1  Brown  n.  Bridget,  8t  lom,  1S8;  Sta7i>eMiit  v.  Dantum,  9  Johiu.  91; 
IfeHance  ■>.  HoiUnd,  2a  lows,  109;  citing  Rawell  v.  Haloaey,  89  Vt  688. 

*  Gmbe  V.  Wells,  M  Iowa,  liB,  ISO.  >  WorcMtcr  v.  Lord,  56  Ukin*,  SSfi. 

*  FouHu  t>.  Blockdale,  low*,  9  WmI  Jnr.  84. 

*  Brown  *.  King,  6  Met.  17a 

*  Aag.  UoL,  2d  ad.  486,  ISO ;  L*  EVomboU  i.  Jftckion,  8  Cow.  689,  698,  697, 
vok  UI.  11 
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the  con^deration  is  paid  he  will  be  considered  as  holding  8ub> 
ordinate  to  the  title  of  the  true  owner.'  So  a  holding  by  one 
who  enters  under  a  parol  gift  of  land  would  be  sufficient  to 
give  him  an  effectual  title  i^&inet  the  donor.' 

45.  So  where  tlie  co-tenants  made  a  parol  partition  of  lands, 
and  each  occupied  in  severalty  the  share  assigned  to  him,  it 
was  held  that  such  possessioa  was  so  far  adverse  as  to  create 
a  title  to  the  same  in  aeveralty.'  And,  upon  the  same  princi- 
ple, if  one  of  several  co-tenants  takes  exclusive  possession  of 
a  portion  of  the  common  estate,  and  holds  it  for  a  sufGcient 
length  of  time,  it  will  be  presumed  in  law  that  the  parties 
have  made  partition.* 

46.  And  where  a  eettui  que  trust,  who  was  entitled 
[*501]  to  the  *  possession  of  the  estate  by  the  nature  of  the 
trust,  was  suffered  to  occupy  the  premises  for  a  long 
Bpace  of  time,  it  was  held  that  the  law  would  either  presume 
a  conveyance  of  the  legal  estate  to  him  from  the  trustee,  or 
that  he  had  held  by  adverse  possession."  Thus  where  A 
bought  land  with  B's  money,  but  took  a  deed  in  his  own 
name,  and  6  entered  upon  and  occupied  the  same  for  twenty 
years,  it  was  held  to  divest  A  of  his  legal  estate  in  the  prem- 
ises, although,  during  that  time,  be  had  applied  to  A  to  give 
him  a  deed,  and  he  had  refused  to  give  it."  So  though,  as  a 
general  proposition,  a  eeatui  que  trutt  in  possession  of  land  is 
tenant  at  will  of  the  trustee,  and  a  sub-letting  by  a  tenant  at 

602,  618 ;  HtU  v.  SteTeni,  9  Met  41S,  422 ;  B&rker  v.  Salmon,  2  Uel.  82 ;  Jai^Hui 
v.  Whent,  18  Johni.  40;  Bli^t  k.  Bochestar,  7  Wheat.  686;  Stanibur/  v. 
Taggart,  S  McLeui,  467. 

1  BrowQ  D.  King,  6  Uet.  178  ;  Knox  v.  Hook,  12  Uan.  829;  McClannahBD  r. 
Barrow,  27  Miae.  664 ;  Sumper  f.  OiitBii,  12  Ga.  460 ;  Dea  t>.  Etp,  2  Dutch.  861 ; 
Stanabuiy  v.  Taggart,  8  McLean,  457.  See  Ripley  v.  Yale,  18  Tt.  220 ;  Foagate 
■>.  Herkimer  Co.,  12  Barb.  862 ;  Vroomaa  t>.  Shepherd,  11  Barb.  441 ;  Doe  v. 
Edgar,  2  Scott,  782;  Ormond  v.  Martin,  37  Ala.  S04. 

*  Sumner  v.  Starena,  6  Met.  887  ;  Pope  b.  tlenrj,  24  Vt.  560.  See  Comiiw 
B.  Comin*,  21  Conn.  418 ;  Greene  v.  Hunion,  9  Vt.  40.  See  alio  Cole  d.  Boe, 
89  Mo.  418,  thftt  «uch  «  holding  would  not  be  adTene.  Clark  d.  Gilbert,  39  Coon 
M ;  Outcalt  v.  Lodlow,  82  N.  J.  2»9 ;  12  Am.  L.  Beg.  276. 

■  Qregg  V.  Blackmoie,  10  Walta,  193 ;  Jackaoa  v.  Moore,  18  John*.  518. 

*  RuBseU  V.  Marka,  S  Met.  (E7.)  46. 

'  Einiman  v,  Loomia,  11  Ohio,  476;  Jackion  d.  Uoore,  IS  John*.  619;  Ifew 
market  v.  Smart,  18  Am.  L.  Reg.  890-401,  and  note  bj  Judge  Bedfldd. 
'  BipU7  e.  Batei,  110  Ma«i.  162. 
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will  does  not  determine  the  teoancy  witfaoat  notice  to  the 
lessor,  yet  where  the  eettui  que  trutt  entered  into  an  agree- 
ment with  one  C,  a  stranger,  by  which  the  latter  took  pos- 
session  of  and  occupied  the  premises,  nntU,  by  sufferance  of 
C,  one  L.  entered  and  occupied  them  for  the  term  of  more 
than  twenty  yean,  paying  no  rent  therefor,  and,  at  that 
lime,  the  eeatui  que  trutt  died,  it  was  held,  that,  by  such  pos- 
session of  L.,  the  entry  of  the  trustee  was  barred,  the  same 
having  been  adverse,  and  not  as  a  tenant  at  will.' 

46  a.  Although  a  trustee  may  disavow  and  disclaim  his 
trust,  and  diereby  drive  the  claimant  to  an  action  within  the 
period  of  limitation,  no  length  of  time  bars  a  direct  trust  be- 
tween the  trustee  and  eeatui  que  trutt  without  an  express 
disavowal  of  the  trust  by  the  trustee.'  The  rule  is  a  settled 
one,  that,  so  long  as  the  trust  subsists,  the  right  of  a  eettui  que 
tru*t  cannot  be  barred  by  his  being  out  of  possession.  This 
can  only  be  done  by  baning  and  excluding  the  estate  of  the 
trustee.*  There  can  be  no  disseisin  of  a  trust.*  But  a  ceitui 
que  trugt  may  disseise  his  trustee,  -and  gain  the  legal  estote, 
though  his  possession  will  be  presumed  to  be  permissive,  and 
not  adverse  to  his  trustee."  And  a  stranger,  by  an  adverse  pos- 
session as  ag^st  a  trustee,  continued  for  the  requisite  period 
of  time,  may  bar  both  the  legal  estate  of  the  trustee  and  the 
equitable  int«re8t  of  the  eeitui  que  trutt.' 

47.  It  seems  to  be  the  law,  as  now  understood,  that  if  one 
enters  under  a  contract  to  purchase,  and  holds  undisturbed 
possession  for  twenty  years,  claiming  to  hold  as  owner,  it  is 
sufficient  to  raise  a  presumption  of  a  grant  from  the  original 
owner.' 

48.  In  summing  up  the  effect  of  an  adverse  possession  con- 
tinued for  such  a  length  of  time  as  to  operate  as  a  statute  bar 

>  Hdling  ».  Le*k.  16  C.  B.  652,  670. 

*  Aatt,  p.  'IS*.    GoTemar  o.  Woodworth,  68  HI.  258. 

■  Zeller'i  Lenee  c  Bckert.  4  How.  296 ;  IML-ouche  v.  8areti«r,  8  John*.  Ch. 
US ;  Cholmondelef  n.  Clbton,  2  Men*.  861 ;  OTsntrMt  b.  Bmu,  1  J.  J.  UanlL 
S70. 

*  Dow  B.  Jewell,  18  N.  H.  S68. 

*  Whiting  E>.  Wbitiiig,  i  Gray,  241 ;  Cholmondete]'  v.  Clinbm,  wp. 

*  GoM  p.  SingleUni,  2  Head  (Tenn.),  67,  76. 

*  lUltomiei  B.  Dlmmick,  4  Bub.  666;  Ashley  o.  Aihley,  1  Oray,  900. 
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to  the  daims  of  others  to  eetablish  a  title  to  lands,  the  lan- 
guage of  the  court  in  Sehool  District,  &c.  v.  Benson  may  be 
adopted :  '^  A  legal  title  is  equally  valid  when  once  acquired : 
whether  it  be  by  a  disseisiD  or  by  deed,  it  vests  the  fee-dtnple, 
although  the  modee  of  proof,  when  adduced  to  establish  it, 
may  differ,"  "An  open,  notorious,  and  adverse  possession 
for  twenty  years  would  operate  to  convey  a  complete  title  as 
much  as  any  written  conveyance.  And  such  title  is  not  only 
an  interest  in  the  land,  but  it  is  one  oC  the  htghest  character, 
the  absolute  dominion  over  it,  and  the  appropriate  mode  of 
conveying  it  is  by  deed."  ^  The  operation  of  the  statute  takes 
away  tbe  title  of  the  real  owner,  and  transfers  it,  not  in  fonn, 
indeed,  but  in  legal  effect,  to  tbe  adverse  oconpant.  In  other 
words,  the  statute  of  limitations  gives  a  perfect  title.  The 
doctrine  is  stated  thus  strongly,  because  it  seems  to  be  the 
result  of  modem  decisions,  althoi^h  it  was  once  held  that 
the  effect  of  the  statute  was  merely  to  take  away  the  remedy, 
and  did  not  bind  the  estate,  or  transfer  the  title.  In  Moore  v. 
Luce,  cited  below,  the  court  say  explicitly,  "  It  is  a  mistake 
to  suppose  the  person  barred  by  the  statute  loees  nothing  but 
his  remedy ; "  and  the  cases  cited  below  sustain  the  same 
general  doctrine.'  The  court  of  Vermont  have  held  that  ad- 
verse possession  for  the  statutory  period  gives  the  possessor 
an  absolute,  indefeasible  title  to  the  land  against  the  whole 
world,  on  which  he  could  either  sue  or  defend  as  against  tbe 
former  owner.  As  a  natural  consequence,  the  former  owner 
is  divested  of  all  the  new  owner  acquires.  This  gives  to  ad- 
verse possession  the  effect  of  a  conveyance.  And  an  agree- 
ment made  after  the  lapse  of  the  statutory  period  to  waive  the 
benefit  of  the  statute  is  not  effective,  but  the  title  remains  in 
the  par^  who  has  acquired  it  under  the  statute  until  be  con- 

>  School  District,  Ac.  «.  BonaoD,  SI  He.  8S4,  SS6. 

*  StMl  ■>.  Johmoa,  i  AUen,  426 ;  SchkU  o.  WiUlMni  Tmlle;  B«ilr(wd,  86  Penn. 
8t  101,  a»;  Pwd  V.  Vn\Mm,  86  Hits.  604;  Elli*  v.  Umnj,  28  UiM.  129; 
Gnani  B.  TottcnbMii,  I  W.  &  Serg.  494 ;  Onuit  a.  Fowler,  89  N.  H.  108 ;  Pede- 
rick  V.  Sewie,  6  S.  &  R.  240 ;  Moore  b.  Luce,  29  Penn.  8c  262 ;  Annairong  ». 
Blsteau'a  Leaaee,  6  Hd.  269 1  Blmir  b.  Bmith,  16  Mo.  2TS.  See  Maine's  An. 
Law,  286,  287,  a*  to  tbe  principle  on  wbicli  the  ipecuUtire  buU  of  preecripllon 
Msti,  aad  whether  loDg  poueMlon  glrea  »  right,  or  openiM  u  a  fiitii  liHim,  sod 
in  what  cues  the  doctrine  of  vmeapliim  a^iUed. 
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TeyB  it  back  with  all  the  solemaities  required  in  any  deed  of 
land.  If,  therefore,  one  he  in  possession  of  land,  be  may  hare 
tiespasB  ^^ust  aiiother  for  entering  upon  it,  although  he 
have  a  clear,  paper  title,  if  he  has,  iu  the  mean  time,  lost  hia 
title  by  adrenia  posaesaion  of  a  third  party.  It  would  be  like 
the  entry  of  a  stranger.' 

49.  The  oases  cited  in  illustration  of  the  principles  which 
have  been  applied  in  determining  the  questions  that  have 
arisen  under  this  branch  of  the  subject,  though  numerous,  are 
bat  a  sampio  of  the  almost  infinite  variety  which  may  be 
found  in  the  books  since  the  times  of  21  Joe.  I.,  when  the 
English  statute  of  limitations  was  enacted,  which  was  in  force 
there  until  that  of  S  &  4  Wm.  IV.,  c.  27,  was  substituted  in  ' 
'its  stead.  It  has  not  been  thought  worth  while  to  copy  either 
of  these  statutes,  as  they  are  easily  accessible  to  the  reader, 
since  the  several  States  have  each  its  own  local  laws  upon  the 
subject,  which  will  be  found,  it  is  beheved,  in  an  intelligible 
though  summary  form,  in  the  accompanying  note.  In  most 
if  not  all  statutes  of  limitation,  both  of  ^England  and  this  coun- 
try, there  are  saving  clauses  in  respect  to  persons  under  dis- 
abilities, such  as  coverture  in  women,  infancy,  lunacy,  and  the 
like.  But,  with  few  or  no  exceptions,  a  disabihty,  to  have 
that  effect,  must  exist  at  the  time  when  the  adverse  posses- 
sion and  consequent  right  of  action  to  recover  the  land  by  the 
true  owner  begins  or  accrues.  The  saving  does  not  extend  to 
any  disability  subsequently  arising.'  If,  therefore,  poBsession 
is  taken  while  the  owner  is  a  feme  covert,  an  infant,  or  insane, 
the  statute  does  not  begin  to  run  so  long  as  the  disability  con- 
tinues.' And  where  possession  was  taken  during  the  life  of 
a  tenant  for  life,  and  the  reversioner,  then  a  fem«  aole,  mar- 
ried during  the  life  of  such  tenant,  her  disability  of  coverture 
existing  at  his  death  prevented  the  statute  Ax>m  running 
i^;ain8t  her  so  long  as  she  remained  &feme  eovart.*  But  where 

>  Hogfaei  V.  GraTBi,  S9  Tt  8S&.    See  Pbillip*  o.  Kent,  8  Zabr.  IM. 

*  Hercer'i  LeevMs  r.  Seldea,  1  Hot.  37 ;  Seiwell  a.  Bunch,  S  Janet  (Iaw), 
107;  CUrk'i  Ex'n  r.  Trsil.l  Met.  {Kj.)  40,  41;  Bijnei  «.  Jooea,  2  Head 
(Tenn.],  ST2 ;  CotleraU  v.  Dutton,  4  Tannt.  820,  SSO ;  Truy  v.  Atherton,  SS  Vt 
e08,  BIO ;  HcFiriind  b.  Stone,  IT  Vt.  174 ;  Reimer  o.  Stuber,  20  Penn.  St.  458. 

*  Gage  9.  Smith,  27  Conn.  74;  Seawell  >.  Bunoh,  m;). ;  Little  v.  Downing, 
ITN.  H.  866;  Jidtonx.  Mun«ell,  10  Allen,  667;  Pelan  •  Jone^  86  Iowa,  612. 

*  UcLaih  t>.  Itoon,  e  Jone*  (Law),  630. 
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the  teoant,  claiming  by  adverae  possession,  entered  in  the  life- 
time of  the  ancestor,  who  was  under  no  disabilitj,  and  con- 
tinued to  hold  after  his  death,  till  the  expiration  of  the  twenty 
years,  during  a  part  of  which  time  the  heir  was  under  dis- 
ahility,  which  existed  at  the  time  of  the  descent  of  the  estate, 
it  was  held  that  he  was  -  thereby  barred.'  So  where  the  dis- 
seisin took  place  in  1884,  and  the  disseisee  became  insane  in 
1843,  and  continued  so  the  remainder  of  the  twenty  years, 
he  was  held  to  be  barred.'  And  where  the  demandant,  who 
was  a  feme  sole  when  the  tenaut  took  possession,  soon  after 
married,  and  remained  a  feme  covert  during  the  twenty  years, 
her  right  was  barred  by  the  statute.'  In  Georgia,  however,  if 
a  disability  occurs  on  the  part  of  the  owner  duii&g  the  term  of 
limitation,  it  suspends  the  operatioD  of  the  statute  while  the 
disabilil^  oontinues.* 


[•KS]  •NOTB. 

In  Alabama,  ■ctioni  for  the  recoverjt  of  landi,  tenement*,  or  here^t>n>«nti, 
or  the  poMeuioD  thereof,  muit  be  commeaoed  within  tea  yeen  mfler  the  caiue 
tt  action  accmea.  Such  action  taty  be  brought  bj  the  State  within  twent/ 
Tean.  When  a  right  of  entry  on  land  accruei,  the  entry  muit  be  conaidered 
a«  having  heen  made,  and  the  cauM  of  action  ai  haTing  accrned.  If  the  penon 
entitled  to  bring  such  action,  or  make  an  entry  on  land  or  defence  founded  on 
the  title  to  real  property,  be,  at  the  time  such  right  accmet,  within  the  age  of 
t>entj-ODe  yeart,  a  married  woman,  or  Iniane,  or  Imprisoned  on  a  criminal 
charge  for  any  terra  leii  than  for  life,  the  lult  may  be  brought,  or  the  entry  or 
defence  made,  within  three  yean  after  tlie  termlnatloa  of  such  disability.  Bnt 
the  period  of  limitation  can  In  DO  caie  be  extended  beyond  twenty  yean  fVom 
the  time  the  cause  of  action  or  right  accrued.  Upon  an  atreat  or  rereraal 
of  a  Judgment  for  the  plaintift,  a  new  action  may  be  commenced  within  a 
year,  thongh  the  period  limited  may  hare  expired.  Code,  18)17, 53  2899,  2900, 
2900, 2910. 

In  Arkaimu,  when  any  perion  or  peraoni,  their  hein  or  awigns,  bare  bad 

<  Becker  d.  Van  Valkeabnrgh,  20  Barb.  824 ;  Fleming  v.  Griiwold,  S  Hill,  8S. 
Bm  Uncoln D.  Purcell, 2  Head  {Tenn.],  118.  See,  as  to  the  cKct  upon  pratcrip- 
tlon  as  to  easement!,  Ac,  of  descent  of  the  seriient  estate  to  a  minor  heir  before 
the  requisite  period  of  adverse  enjoyment,  aMt,  p.  •60. 

1  Allis  r.  Uoore,  2  Allen,  S06. 

>  Currier  tr.  Gale,  8  Allen,  828:  Thorp  o.  Raymond,  Ifl  How.  247.  Bee  alto 
Ang.  Lim.,  4th  ed.  g  4T7-4t». 

•  Everett  v.  Whitfield.  27  Oa.  169.  See,  as  to  incorporeal  hereditaments  in 
iimilai  cases,  Washburn.  EUwementa,  110, 114 ;  <iiite,  p.  •60. 
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tliMe  jtmrt'  pouMuon  of  maj  Iindi,  tenement*,  or  hereditamenti,  dalniing  tfaa 
HBW  by  virtne  of  a  deed,  daTiw,  grant,  or  auor&Dce,  thoy  tie  enlitled  to  keep 
tnd  bold  in  powniiion  inch  qiuntitj  of  land  as  ii  ipeclfled  and  deacribed  In 
their  deed  Ot  coOTejaiice,  deriie,  grant,  or  other  auurance  ;  and  luch  pououion 
coMtitntea  an  eSet^loal  bar  lo  any  action  brought  tor  the  recorer;  thereof  in  law 
or  eqnity,  and  Teste  an  abaolate  and  indefeasible  title  in  fee^imple  to  such  lands 
■od  tenements,  nolees  the  penon  entitled  to  such  action  is  at  the  time  of  the 
posMuion  taken,  or  after  the  sccruing  of  the  right  of  title,  within  the  age  of 
twHity-one  jean,  fimr  aoBtrt,  or  roh  camjiat  mtntit,  in  which  case  he  may  hring 
hti  action  within  two  jeat*  after  the  removal  of  the  disabilitj.  CumnlatiTe 
diMU>ilitiei  are  not  allowed,  bnt  only  those  which  existed  at  the  time  when  the 
right  first  accrued.  Smti  for  the  recorery  of  lands  must  be  within  saren  yean 
kfler  the  caoee  of  action  accmed ;  hu^  if  the  person  entitled  to  snch  action  is 
nnder  any  of  the  disabilities  before  mentioned  at  the  time  the  right  first  aecroed, 
he  may  bring  the  same  within  three  years  neat  alter  the  remoral  of  the  disability. 
No  ctimulatiTe  disability  is  allowed.  No  oitry  npon  lands  is  Talid  »»  a  claim, 
nJeM  an  actton  is  commenced  thereon  within  one  year  after  siich  enti7,  and 
within  (e*en  yean  from  the  time  when  the  right  accrued.  Dig.  Stat.  I86B, 
c  lOa,  M  1-8,  p.  748. 

In  Ceiarada,  all  real  actions  are  to  be  commenced  within  sli  jtxr*  next  after 
the  cause  of  action  shall  accrue :  if  any  penon  entitled  to  bring  snch  action 
be  within  the  age  of  twenty-one  yean,  or  a  married  woman,  or  insane,  impris- 
oned, or  absent  from  the  Dnited  States,  snch  person  may  bring  the  said  action 
within  «ix  yean  after  the  disability  is  removed ;  if  a  jtidgnent  fbr  the  pUintilT 
•ball  be  reverMd,  a  new  action  may  be  brought  within  a  year.  Rev.  8taL  1868| 
e.5(t|§l,  16, 18. 

Id  Cmaadimt,  entiy  into  land  !■  limited  to  fifteen  yean  next  after  the  right 
flnt  accrued ;  and  no  eoti?  Is  tufflcient  unless  an  action  is  commenced  thereupon, 
and  prosecuted  with  eKct,  t*  ithin  one  year  next  aRer  tbe  making  thereof ;  ■^ta- 
vided,  that  if  the  person  who  has  such  right  is,  at  the  lime  of  it*  first  accruing, 
within  the  age  of  twenty.ane  yesn.yfliis  tsetri,  mm  cdirjws  nenfu,  or  imprisoned, 
be  or  his  hein  may  bring  an  action,  or  make  an  entry,  within  five  yean 
after  the  removal  of  the  disability,  or,  in  case  of  the  death  of  such  *per-  [*608] 
■on  entitled  to  tbe  action,  within  five  yean  after  tbe  death.  Upon  the 
tvveraal  of  a  judgment  rendered  for  the  plaintiS,  a  new  action  may  be  brought 
within  one  year.    Conn.  Gen.  SUt.  1860,  p.  561 ;  1876,  c.  IS,  §§  1,  16. 

In  Deiawttrt,  the  right  of  eotry  into  any  land  is  barred  after  twenty  years 
after  tbe  right  fint  accrned ;  end  no  action  for  or  in  respect  to  any  real  property 
ean  be  maintained,  unless  the  plaintiff,  his  ancestor,  or  predecessor,  has  had  actual 
trisin  or  possession  of  the  premises  within  sucli  time.  But  if  tbe  penon  entitled 
to  the  action  or  entry  ii,  at  the  time  the  right  fint  accrues,  an  in&nt,  or  a  mai^ 
ried  woman,  insane,  or  imprisoned,  the  action  may  be  brought  within  ten  yean 
after  snch  disalulity  is  removed ;  and  if  such  person  die  under  any  of  these  dis- 
abihties,  any  person  claiming  nnder  him  has  the  benefit  of  this  ssving.  Del 
Code,  1S&2,  o.  122,  p.  4S9 ;  Code  amended  1874,  p  727. 

In  Florida,  no  action  for  the  recovery  of  real  property  shall  be  maintained, 
onleaa  it  an>eaT  that  the  plaintiff,  tiis  ancestor,  predecessor,  or  grantor,  was 
•eised  or  possessed  ot  the  premises  in  question  within  seven  yesrs  before  the 
eommencnnent  of  sucli  action.  If  any  penon  entitled  to  bring  an  action  tor 
Um  recovery  of  real  property,  or  to  make  an  entry,  be  within  the  age  ot  twenty- 
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<»e  jMTt,  or  Ii]»u«,  Imprlsaned,  or  m  mirttod  woman,  raehiction  may  b* 
ooDitneaced  or  tatrj  mmds  within  tetea  jmut  after  »iich  dlnbility  ii  remoTad. 
Where  ft  Jodgment  [or  a  pUiotiS*  it  reretsed,  a  d«w  actioo  mar  be  commraicad 
within  a  year.    Bnib.  Dig.  K12,  pp.  472, 478;  Acta  of  1872,  p.  20. 

Id  Gtergia,  adTene  poiceMion,  under  a  written  eTidence  of  title  for  MTeo 
7Mn,  glTet  a  good  title  by  preacrlption.  Actual  adTerae  poweHion  of  land* 
b^itieU,  for  t  wen tj  yean,  giTei  giood  title  by  praacription,  with  the  eic«pti(xt  in 
(kvor  of  minora,  married  women,  peraona  imprisoned,  and  iOMne  penona,  each 
of  whom  ihall  IiaTe  the  aame  time,  alter  the  removal  of  (itch  disability,  to  aiaert 
hia  claim  or  title  to  the  land  against  the  one  claiming  by  ^vacription.  A  pre- 
acriptioo  commeuoed  ceaaaa  m  to  penoiu  under  diiability  daring  lueh  diaabilit7  i 
and  upon  a  rcmnral  thereof,  the  prior  po*>eMlon  may  be  tacked  upon  the  aub- 
eequent  posaewlon,  to  make  out  the  preaoiptioD.  Succeadre  poaaeaaiotu  may 
be  tacked  to  make  the  preacrlpiion.    Code,  1678,  c  7. 

In  lUinaii,  the  right  of  entry  ia  limited  to  twenty  yean  next  after  the  right 
■Ccmed  ;  and  erery  real,  poaaeaaory,  anceibvl,  or  mixed  action,  or  writ  of  right, 
muat  be  brought  within  auch  period.  When  any  peraon  la  poweued  of  any 
real  proper^  by  actual  reiidence  thereon,  haring  a  connectod  title  in  law  or 
equity,  deduclbie  of  record  from  the  State  or  the  Dnited  Statei,  or  fhnn  any 
officer  authorised  to  lell  mch  land  for  the  non-payment  of  tAxea,  or  on  ezecn- 
tion,  or  under  any  older,  Judgment,  or  decree  of  any  coiut  of  racivd,  inch  actioit 
moat  be  brought  within  seTeu  yeat*  neit  after  poueanon  being  taken;  but 
when  the  potieaior  acqniiei  lacli  title  after  taJking  audi  poaaeaaion.  On  limil*- 

tion  begina  to  run  fhim  the  time  of  hia  acquiring  title.  Such  poaieaaion, 
(■SOI]  'to  be  a  bar,  muat  be  continued  for  Mrenyearanext  preceding  the  time 

of  aaaerting  the  right  of  entry,  or  the  comtuencemeiit  of  the  action.  The 
beira,  devlaeea,  and  aaaigna  of  the  peraon  having  auch  poawaaioa  and  title  have 
the  benefit  of  hit  poaaeeaion.  A  proTitlon  like  thia,  rsapectlng  the  right  of 
action  within  leren  yean,  appliea  alao  to  the  right  of  entry.  Brery  person  in 
the  actual  poaaeaaion  of  landa  or  tenementa,  under  claim  and  color  of  title, 
made  in  good&ith,  for  aeveu  aucceaaire  year*,  paying  all  tazea  aaaeaaed  thereon, 
la  a<yudged  the  legal  owner ;  and  all  penont  daiming  under  auch  poaaea- 
aion before  inch  aereu  yean  haTe  expired,  who  continue  and  complete  the 
aame  in  like  manner,  haie  the  benefit  of  thi«  proTiiion.  One  baTlag  color  >>( 
title,  made  in  good  faith,  to  vacant  and  unoccupied  land,  and  paying  the  tuiet' 
aaaeaaed  thereon  for  aeven  tucceaiive  yeara,  ia  adjudged  the  legal  owner  of  the 
aamei  and  othen  holding  under  him  hare  the  benefit  of  hia  poaaeaaion.  But 
auch  tax-payer  ia  not  entitled  to  the  benefit  of  thia  prorition,  if  any  peraon, 
haTing  a  better  paper  title  to  auch  vacant  and  unoccupied  land,  paya  the  tazea 
on  )t  for  any  one  or  more  yeart  of  aaid  term  of  teven  yeart.  Thete  prori- 
aiona  respecting  poateauon  under  claim  or  color  of  ^tle  do  not  extend  to  laodt 
OT  tenementa  owned  by  the  United  Statet  or  the  State  of  Illinoia,  nor  to 
•chool  and  aeminary  landa,  nor  to  landa  held  for  the  use  of  religioua  Bocietie*, 
Dor  to  landa  held  for  any  puUic  purpura.  Nor  da  they  extend  to  lands  or  tene- 
menta when  there  it  an  adverse  title  to  them,  and  the  holder  of  such  adveiao 
title  It  under  the  age  of  twenty-one  years,  inaane,  imprisoned,  Jimt  coeert,  ont 
of  the  United  States,  and  in  the  employment  of  the  United  States  or  the  State 
of  Ulinoia  ;  provided  such  person  commence  an  action  for  the  recovery  of  auch 
lands  or  tenement!  within  three  years  after  the  removal  of  such  disabilitiea,  or. 
In  rate  of  vacant  ai>d  unoccupied  land,  shall,  within  tuch  time,  fay  all  the  taxea^ 
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with  loUmt  th«reoD  mt  the  rste  of  twelve  per  cent  ftr  mtium,  that  bmT«  been 
plid  on  inch  land,  to  tbe  penon  or  penoni  who  h>Te  p»id  the  game.  Upon  tbe 
NTBnal  or  ureit  irf'  anj  jadgmeat  for  the  plkinlifE,  or  upoD  hit  beiog  nonialted, 
■  De«  Bctjon  may  be  brooght  within  one  jear  thereafter.  lo  all  casei  where  the 
panon  entitled  to  tbe  antry  or  action  ii,  at  tbe  time,  nnder  tbe  age  of  twentf- 
tne  Tean,  Inaane,  orjime  tmxrt,  he  may  make  inch  entry  or  bring  inch  action 
wltliin  the  Tariona  timea  kmited  alter  the  removal  of  iuch  diiability.  If  a 
pnaan  entitled  to  make  entry  or  bring  an  action  diei,  bii  bein,  or  penona 
duming  nnder  him,  may  ezerciie  inch  right  within  two  yeara  af(er  hii  death, 
notwithatuding  tbe  time  before  limited  in  that  belialf  hai  expired;  and  no 
penon  ahall  commence  an  actlOD  or  make  a  aale  to  forecloK  any  mortgage,  or 
dead  of  tmat  In  tbe  natnre  of  a  mortgage,  unleM  within  ten  yean  alter  the 
right  of  action  or  right  to  make  inch  ule  accniei.  2  Ul.  Comp.  Stat.  1868, 
761,  762;  Bbt.  Stat.  1871,  c.  8S,  3|  1-11.  24. 

In  /twtiom,  aclioni  for  the  recovery  of  the  poaieaalon  of  real  eatate  moat  be 
fannight  within  twenty  yean.  Any  penon,  being  under  legal  diiabilitiet  when 
tb4  cawe  of  action  aocmei,  may  bring  hii  action  within  two  yean  after  the  dla- 
ability  ia  remored.  If  the  peraon  entitled  to  bring  tbe  action  die  betora  the 
axpfration  of  the  time  limited,  bia  repreaenlatlve*  may  bring  tbe  Mine  wiUiln 
•igtateen  montha  after  tbe  death  of  inch  penon.  If  the  plaintiB  fail  in  the 
action  from  aiiy  caoae  except  nagligehce  in  the  proaecution,  or  tlie  action  abate 
or  i«  defeated  by  the  death  of  a  party,  or  Judgment  be  arrested  or  rerened.  a 
new  action  may  be  brought  within  flte  yean  after  nch  determination.  2  Ind. 
B«T.  Stat.  78.  77 ;  Stat  1862,  toL  2,  pp.  166-182. 

Id  /mdo,  acliona  for  tbe  recovery  of  any  real  property  mnit  be  bronght 
*witbin  ten  yean  after  tbe  right  accmea.  But  minon  may  commence  [*(i06J 
•ach  aotitm  within  one  year  after  attaining  tlteir  majority.  If  the  penon 
entitled  to  the  action  die  within  one  year  next  previoui  to  the  expintion  of  the 
limitation,  thii  doea  not  apply  nntil  one  year  after  iucb  death.  It  tbe  {daintiff 
fail  Ibr  any  canie,  except  negligence,  in  the  proaecution  of  hii  action,  a  new  one 
nay  be  bronght  within  lix  months  thereafter.  Iowa,  Code,  1S61,  c.  99,  Sg  1669, 
ISAS-ieeft:  Beviiion.  1860,  !§  2740-2760;  Code,  1B73,  pp.  4S2.  4Se, 

In  KtKtitdai,  an  action  for  the  recovery  of  real  property  can  only  be  bron^t 
within  flfteen  yean  aiWr  the  right  flnt  accmed  to  tiie  plaintiD',  or  to  the  penon 
Uuoagh  whom  he  claim*.  U,  at  the  time  the  action  accrued,  inch  penon  waa 
an  infiuit,  married  woman,  or  of  nniound  minil,  aucb  penon,  or  the  penon  claim- 
ing nnder  him,  may  bring  tlie  acdon  within  three  yeara  after  the  removal  of 
MMh  diaability,  or  death  of  the  penon  under  diiability :  comulatlve  diiabilitiei 
are  not  allowed.  The  period  witliia  which  the  action  may  be  brought  cannot  in 
any  caae,  by  reaion  of  any  death,  or  the  exiatence  oi  conlinuance  of  any  dia- 
aUUty,  be  extended  beyond  thirty  year*  (rom  the  time  the  right  flrit  accraed. 
Wkcre  an  occnpant  of  land,  or  the  peroon  under  whom  he  claimi,  hu  a  oon- 
Dceted  title  thereto  in  la«  or  equity,  deduuible  of  record  from  the  Commonwealth, 
and  hM  had  an  aatnal  occupancy  of  the  Mme  by  tetilentent  thereon  for  seven 
yt«n.  nch  possession  is  a  bar  lo  any  right  of  entry  or  action  under  an  advene 
title.  Bnt  this  limitation  does  not  apply  to  a  person  who  is  an  inbnt,  a  married 
woman,  one  of  ansonnd  mind,  or  out  of  the  United  Stales,  in  tbe  employment  of 
the  United  Stales  or  of  the  State,  until  seven  yean  after  the  removaJ  of  such 
Usability ;  bat  the  disability  of  one  of  several  claimants  saves  only  his  own  right, 
•Dd  not  that  U  aootber.  2  Ky.  Rev.  KUt,  Stant.  ed.  1860, 128-136,  o.  68,  arU 
1,2;  Gen.  Stat.  1878,  o.  71,  an*.  1,  2. 
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I,  thirty  jem'  poweiiiixi  preacribet  Imnd,  tbcjgh  ponwad  with* 
oat  anj  title,  or  knariihty.  If  poueued  fairlj  mnd  honettly,  uid  by  jiat  lilit, 
tfant  ii,  hy  one  b;  virtue  of  which  propertf  msj  be  trtDsferTed,  luch  ai  ^taU  or 
(jonoluui,  though  no  real  ligbt  may  be  tbereb;  girea,  ten  jeen'  pouenion  will 
lie  infflclent  If  the  trne  proprietor  reiides  Id  the  State,  and  taatif  yean  io  CM*  be 
midn  abrasd.  There  ia  another  prescription  of  four  year*,  which  w*i  agaioat 
a  minor  upon  his  coming  of  age,  ai  to  any  reai  eatate  alienated  by  the  tutor  in 
case*  nol  provided  by  law.  For  tlie  prescription  arising  from  the  ten  or  twen^ 
year*'  poisesiion,  there  miut  be  good  faith,  and  apparently  good  title ;  If,  tfaer»- 
fore,  the  title  be  defective  with  respect  to  firm,  there  can  be  no  bail*  for  the  ten 
or  twenty  years'  prescription.  Also,  any  interruption,  either  natural  or  legal, 
■oipends  prescription.  Husbands  and  wives  cannot  prescribe  «gaiD«t  one  an- 
otlier.  Hinon,  and  persons  under  inierdiction,  cannot  be  prescribed  agalnsL 
Harried  women  may  be  prescribed  against,  though  not  separated  a*  (o  property, 
tor  all  belonging  to  them  and  administered  by  their  husbaadi,  wving  their  re- 
CDtirse  against  their  huibands.  But  prescription  doM  not  take  place  during 
marriage,  as  It  respects  property  alienated  which  made  a  part  of  the  dowry ;  nor 
in  any  case  during  marriage,  when  the  action  of  the  wife  may  be  pr«jn- 
[■G06]  dldal  to  her  husliand.  lAods  not  acquirable  by  aUenatlon  *  cannot  be 
obtained  by  prescription.  Creditors,  and  every  other  person  who  nay 
have  any  interest  in  acquiring  an  estate  by  prescription,  have  a  rigtit  to  plead 
it,  even  in  case  tile  person  claiming  such  an  estate  should  renounce  the  said  right 
of  prescription.  Abstract  &om  the  Civil  Code  of  Louisiana ;  i  Griffith's  Anonal 
Law  Register,  p.  686. 

In  tlie  Revised  Statutes  of  Louisiana  for  1866,  an  amendment  to  the  code  pro- 
vide* tliat  absentees,  and  non-residents  of  the  State,  shall  stand  on  the  same  foot- 
ing in  relation  to  the  taws  of  prescription  as  persons  present  In  or  residents  of 
the  Stale.    La.  Rev.  Stat.  1866,  p.  82,  S  'J9. 

In  itari/land,  whenever  land  is  taken  up  under  a  common  or  special  warrant, 
or  warrant  of  re-eurrey,  eaclieat,  or  proclamation  warrant,  any  person,  body 
politic  or  corporate,  may  give  in  evidence,  under  the  general  issue,  his  possessi<m 
tliereof  J  and  if  it  appears  in  evidence  that  the  person,  body  politic  or  corporate, 
or  those  under  whom  they  claim,  have  held  the  lands  in  possession  for  twenty 
years  before  the  action  brought,  iuch  possession  Is  a  liar  to  ail  right  or  claim 
derived  from  the  State  under  any  patent  issued  upon  such  warrant.  Md.  Code 
1860,  vol.  1,  art.  57.  9  B,  p.  897. 

In  Mauaduattu,  no  person  can  commence  an  actitm  for  the  recoveiy  of  lands 
or  make  an  entry  thereon,  unless  within  twenty  years  after  the  right  of  action 
or  of  entry  flrst  accrued,  nr  after  he  or  those  under  whom  he  claims  have  been 
seised  or  possessed  of  the  premises.  But  if  such  right  ac  title  flnt  accrued  to  an 
ancestor  or  predecessor  of  the  person  who  brings  the  action  or  makes  the  entry, 
or  to  any  otlier  person  under  whom  he  chiims,  the  twenty  years  are  computed 
from  the  time  when  the  right  or  title  so  first  accrued.  Tlie  right  of  entry  or  of 
action  of  a  person  disseised  it  deemed  to  have  accrued  at  tlie  time  of  such  dii- 
■eisin.  If  lie  claims  a*  heir  or  devisee  of  one  who  died  seised,  his  right  is  deemed 
to  have  accrued  at  the  time  of  such  death,  unless  there  is  an  intervening  estate ; 
in  which  case  hi*  right  is  deemed  to  accrue  when  such  estate  expires,  or  would 
have  expired  by  its  own  limitation.  His  right,  so  far  as  it  is  aflecied  by  any 
limitation  prescribed  in  any  remainder  or  reversion.  Is  deemed  to  accrue  when 
the  intermediate  or  pi«cedent  eetate  would  have  expired  by  its  own  limitation^ 
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DOtwithituidiDK  uty  fbrMtore  thereof  for  whicb  be  might  hire  entered  *t  an 
Mriier  time.  He  may  enter,  boireTer,  irheu  entitled  to  do  m  by  reMOo  tf  any 
ftnfeitDie,  or  breach  of  coDdition ;  and  if  he  ulaimi  under  incb  a  title,  hii  right  i* 
deemed  to  hare  aocnied  when  the  forfeiture  wai  incurred,  or  Ilie  condition  wai 
broken.  In  all  cam  not  otherwiee  ipeciallj  provided  for,  the  right  li  deemed 
to  bate  accrned  when  the  claimant,  or  the  penon  nnder  whom  he  cUimi,  flnt 
becamo  eotitled  to  the  poMeetion  of  the  premive*  under  the  title  upon  which  the 
■itrr  or  the  action  U  fbDnded.  If  any  mioiiter  or  other  lole  corporation  i«  di<- 
Mi«ed,  any  of  hit  nicceHora  may  enter  upon  the  prenii«M,  or  bring  an  action  for 
tha  recovery  thereof,  at  any  lime  within  Ave  years  afler  the  deatb,  reeignaClon, 
or  recnoTal  of  the  peraon  to  diaaeited,  notwichitjutding  the  tweniy  yean  alter 
•neb  dUwiaia  bare  expired.  If,  at  the  time  when  >uoh  right  fint  aocmei,  the 
pciaon  entitled  to  it  Ii  within  the  age  of  twentjKMie  yean,  diiabted  by 
marriage,  iniane,  *impriioned,  or  absent  from  the  United  Stales,  luch  [*W7] 
penon,  or  any  one  ctaiming  under  bim,  may  make  the  entry  or  bring  the 
action  at  any  time  within  ten  yean  afler  luch  diiabiUty  ii  removed,  though  the 
twenty  yean  befbre  limited  have  expired.  And  if  luch  penon  dies  nnder  thete 
diaabiliiiea,  the  entry  may  be  made  or  the  action  brought  by  bii  heir*,  or  any 
other  peraon  claiming  onder  him,  at  any  time  within  ten  yeara  after  hi*  death, 
notwithitanding  *aid  twenty  yean  hare  expired.  But  in  inch  caae  no  tor- 
ther  time  li  allowed  on  account  of  the  diaability  of  any  other  than  the  fint 
penon  who  was  under  diaability,  and  died  without  having  recovered  the  prem- 
ilea.  A  penon  ia  not  deemed  to  have  been  in  poaaeiuon,  unless  he  has  continued 
in  open  and  peaceable  possession  of  the  premises  for  one  year  next  after  snch 
mtiy,  or  nnleas  an  action  is  commenced  npon  such  entry  and  seisin  within  one 
year  after  he  is  ousted  or  dispossessed.  When  the  light  of  entry  or  action  of  a 
tenant  !n  tail  or  remainder-man  is  barred  by  limitation,  the  estal«-tail,  and  all 
temainden  and  revertions  expectant  thereon,  are  also  )>aned.  When  a  tenant 
in  tail  or  remainder-man  die*  before  the  expiration  of  the  period  of  limitation, 
no  person  claiming  any  estate  which  the  tenant  in  tail  or  remainder-man  might 
have  )>aiTed  can  make  an  entry  or  bring  an  action  to  recover  such  land,  except 
within  the  period  during  which  the  tenant  In  tail  or  remainder-man.  if  he  had  so 
long  lived,  might  have  made  such  entry,  or  brought  such  action,  Suits  for  tha 
moovery  of  lands  in  behalf  of  the  Commonwealth  must  be  brought  within  twenty 
yean,  except  as  to  the  Province  lands  In  the  town  of  Provincetown,  and  land 
owned  by  the  State  in  the  basin  of  the  Back  Bay.  A  notice  given  to  prevent 
the  acquisidon  of  an  easement  Is  deemed  so  far  a  disturbance  of  the  right  in 
qoeation,  as  to  enable  the  party  claiming  it  to  bring  an  action  of  tort  ai  for  a 
nniaanoe  or  disturbance,  for  the  purpose  of  trying  the  right.  On  the  abatement 
of  the  action  by  the  deatb  of  any  party  thereto,  or  on  revenal  or  arrest  of  Judg- 
nH>pt,  a  new  actim  for  the  same  cause  may  be  brought  at  any  time  within  one 
year  after  the  determination  of  the  original  action,  or  after  the  revenal  of  the 
judgment.    Mass.  Gen.  Stat.  1860,  c.  IM,  p.  774. 

la  Maint,  the  statute  of  limitations  of  real  actions  was  originally  derived  fh>m 
that  of  Haasachusetts,  and  the  general  provision  of  the  statute*  of  these  States 
•re  identical ;  namely,  those  limiting  (he  lime  of  bringing  the  action  or  making 
the  entry,  thoae  defining  the  tltne  when  tbe  right  accrues,  the  saving  provisiooa 
In  favor  of  those  under  legal  disabilities,  those  relating  to  actionB  brought  by  a 
minister  or  other  sole  corporations,  and  to  actions  brought  by  the  State.  It  la 
further  provided  in  Maine,  that,  to  constitute  snch  adverse  pi 
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tba  rigbt  <rf  ncoraiy,  II  thiU  not  be  oeccuaiy  tor  Um  Uadi  to  be  (omatidad 
with  fencM,  or  reudeiwl  iiuc«e*aible  67  water  j  bat  it  la  tnUcleot,  If  the  poiiii 
•ion,  occnpatioD,  ud  Improrement  are  open,  nolorioni,  and  conportiog  with  lb* 
ordiojuy  maaagement  of  a  farm,  althongh  tbe  part  ii*ed  m  a  wood-lot  ii  not  eit> 
doaed.  When  a  writ  in  tucb  action  [aili  from  imnfflcient  fervioe  or  negliKMiM 
cd  the  offloer,  or  the  action  ii  defeated  for  an;  tnatter  of  fonn,  or  by  death  or 
other  diaabillty,  or  the  demandant'i  Judgment  ii  rerereed,  a  new  action 
[*G06]  may  be  bio ugkt  within  tiz  monthi.  Ko  action  fbr  the  recorery  of  *  land* 
can  be  commenced  or  maintained  againat  ^dj  peiton  in  poweuion  tlierecrf, 
wbM  he  or.  thoae  under  whom  Ite  claim*  have  been  in  actual  potMtilon  for  uom 
than  {(Mj  ;eari,  dalming  to  hold  by  adrene,  open,  and  aidutive  poaaeuiOD  in 
their  own  right    Me.  Ber.  Sut  IMT,  &  106,  p.  616 ;  1871,  0.  106.  pp.  769,  TTL 

In  Midagan,  the  itatuts  ii  the  aame  aa  tlwt  in  HasMchuMIti,  except  that 
there  ii  no  proviaion  ipeciall;  relating  to  tCDanta  in  tail  and  remainder-men,  or 
the  acqulilti<Ki  of  eawmentL    Uich.  Camp.  Law«,  1867,  0.  W4. 

Bj  Act  1868,  No.  227,  it  !■  provided,  that  actions  lor  tbe  recareryof  iandi,  or 
the  potiOMion  thereof,  ihall  be  brooght  within  Sfteen  feara  after  tlie  right  of 
action  or  of  eatrj  abalt  hare  flrat  accmed  to  the  plaintiff,  <m'  to  aome  peraon 
through  whom  he  clainia ;  except  that  where  the  defendant  claima  title  to  tlie 
land  hj  deed  made  npon  a  aaie  thereof  bj  an  executor,  admin  iilratoi,  or  guai^ 
dian,  01  by  a  aheriff  under  pnic«M  of  court.  It  ahall  be  within  fire  yeara ;  and 
within  ten  yeara  where  the  defendant  claima  title  under  a  deed  made  by  aome 
officer  of  tbe  State  or  of  tbe  United  Staiea,  npon  the  aale  of  land  for  taxe*. 
Theae  perioda  of  UmiUtllon  are  computed  from  the  time  when  the  right  or  title 
flral  accrued  to  the  plaintiff  or  to  hia  anceator,  predecesaor,  gntntor,  or'otber 
peiaon  fmm  whom  he  claima.  The  penon  eaiabliabing  the  legal  title  to  the  prem- 
iaea  it  preanmed  to  haie  been  poaaeased  thereof  wltbin  the  tinM  limited  for 
bringing  the  action,  nnleia  it  appear  that  the  aame  have  been  poMeued  adTenely 
to  twih  legal  title  by  the  defendant,  or  by  those  from  whom  he  claima.  If  tbe 
penon  entitled  to  entry  be  a  minor,  a  married  woman,  insane,  or  impriaoned,  or 
abient  from  the  Dnited  State*,  uoleas  within  one  of  the  British  province*  of 
North  America,  he  may  make  such  entry,  or  l>ring  auch  action,  at  any  time 
witbin  Ave  yean  after  such  disability  is  removed.  Upon  tbe  death  of  tnch  person 
under  disability,  the  entry  may  be  made  or  the  action  brought  by  his  hein,  or 
anyone  claiming  under  him,  at  any  time  within  Bve  years  after  his  death.  Laws, 
1868,  p.  888 1  1871,  c.  228. 

In  AfiiDHiDbi,  actions  for  the  recoveiy  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  cannot  be  maintained,  unless  the  plaintiff  hia  anceator, 
predecesaor,  or  grantor,  was  seised  or  poeaetsed  of  the  premiaea  within  twenty 
yeara  before  the  commencement  of  the  suit  '  If  the  person  entitled  to  the  action 
be,  at  tbe  time  it  accmes,  within  the  age  of  twenty-one  yeara,  ineane,  or  im- 
priaoned on  a  criminal  durge,  or  in  execution  imder  aenlence  aa  a  criminal,  tot 
a  time  less  than  hli  natural  life,  or  s  married  woman,  the  time  of  such  diasbility 
ia  not  a  part  of  tlie  time  limited,  except  that  (he  period  cannot  be  extended  more 
tban  Ave  years  by  any  disability  except  infancy,  nor  longer  than  one  year  afle' 
tbe  diaability  ceases.  If  the  peraon  entitled  to  tbe  action  die  before  the  expira- 
tion of  the  time  limited,  hia  repreaentativea  may  commence  an  action  within  one 
year;  and  wh«a  judgment  for  the  plaintiff  ia  arrested  at  reversed,  he  may  cooi- 
mence  anew  within  one  year.  Minn.  C«mp.  Stat  1868,  c.  60,  H  *<  17, 16,  26; 
StaL  at  Large,  1879,  vol  2,  pp.  7B3-7e& 
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In  Ortgem,  the  ttatote  1«  like  thtt  of  Hinnewtai,  except  that  the  time  whUe 
the  pvrtj  entitled  to  the  actiog  it  onder  the  legal  diMbiDUe*  mentit»«d  ii  not 
to  be  •  part  of  the  time  limited  In  anj  umo.  Oreg.  Stat.  1855,  p.  192  «  uq.  ; 
1ST2,  pp.  100-lOe. 

Iq  Mmtnppi,  no  perton  ma;  make  an  entry  or  commence  an  action  to  re- 
carer  anj  land  bnC  within  ten  yean  after  (he  time  at  which  the  Hght  to  make 
■neb  entrj,  or  to  bring  inch  action,  tball  hare  flrat  accrued  to  bim,  or  to  lome 
ponon  through  wbou)  he  d^Unu.  But  if  at  sucb  time  the  penon  entided  to 
mako  the  enttjr  or  bring  the  action  wa«  under  any  of  the  diiabilitiea  of  Infancy, 
corertuie,  impriionmeat,  idiocy,  lunacy,  nnaonndneM  of  mind,  or  absenee  be- 
rood  the  limiU  of  the  Unitad  Stale*  on  bntlneM  of  the  State  or  the  Doited 
States,  inch  person,  or  any  one  claiming  under  him,  may,  uotwithBtanding  ^ 
period  of  tea  yean  ahall  luiTe  expired,  make  an  entry  or  bring  an  action  at  any 
time  within  ten  years  after  the  removal  of  «nah  dlMtnli^,  or  the  death  of  inch 
pMiob  under  the  dieability.  After  the  death  of  inch  perton  under  ditabllity, 
DO  farther  time  beyond  ten  yean  it  allowed  for  the  ditabllity  of  any  other  per- 
taa.  The  tame  protiaiont  apply  to  tnlti  in  equity  to  recorer  land,  eioept  that, 
in  the  caie  of  a  concealed  fraud,  the  right  of  action  it  deemed  to  have  accrued 
at  the  time  when  the  f^od  ihall,  or  with  reatonable  diligence  might,  have  been 
SrM  known  or  diiooTered.  Hiu.  Ber.  Code,  1857,  p.  896,  e.  ST,  f|  1,  2;  1B71, 
c.  45,  S  2147-2160. 

In  MuMoiri,  actlont  for  the  recovery  of  landi,  or  for  the  recovery  of  the 
pottoirion  thereof,  cannot  be  commenced  or  maintained,  onlesi  the  plaindtt,  hit 
anceator,  piedeceetor,  grantor,  or  other  pwton  under  whom  he  claimt,  waa 
tailed  or  potietted  of  the  premitet  within  ten  yean  before  the  commencement 
of  tnch  actmn.  No  entry  it  deemed  valid  at  a  claim  nnleu  an  action 
fi  commenced  "within  one  year  after  the  making  luch  entry,  and  within  [*fi09] 
ten  jeart  (nnn  the  time  the  right  accrued.  If  the  penon  entitled  to  the 
aetkw  be,  at  the  time  hit  right  accmet,  within  the  age  of  twenty-one  yeart, 
inaane,  or  imprltoned  on  any  criminal  charge,  or  in  execntion  upon  tome  con- 
victioo  ot  a  criminal  offence  for  any  time  leti  than  life,  or  a  married  woman,  be 
may  bring  hit  aeiion  within  three  year*  after  tochditability  it  removed,  provided 
that  no  action  ahall  he  commenced  or  entry  made  by  any  perton  under  twiii 
ditabilitle*  after  tweuty-tbnr  yeari  from  the  caute  of  the  action  or  right  of 
entry  accrtwd.  The  potaeition  of  part  of  a  tract  or  lot  of  land  in  the  name  of 
the  whole,  and  with  the  ntnal  acti  of  ownoshlp  over  the  whole,  It  deemed  a 
potttition  of  ttie  whole.  If  any  perton  die  under  the  ditabilttiet  tpedfled,  hit 
b^rt,  or  any  pertoii  claiming  nnder  him,  may  bring  the  action  within  three 
year*  after  hit  death.  S  Mo.  Qen.  Stat.  1666,  c.  ISl,  f  1 ;  18T2,  voL  2,  c  89, 
arts. 

In  Nitra^ca,  aodont  to  recover  landt  must  be  brought  in  ten  yean  after  the 
caste  of  actiiHi  accruei ;  and  if  the  claimant  It  married,  impiitoned,  Inaane,  or  a 
minor,  in  ten  year*  after  the  removal  of  auch  diaabillty.  Rev.  Stat  1866, 
p.  G06 ;  Stat.  1878,  pp.  626,  626. 

In  HtBodOf  Ave  yean  it  the  limitation  for  actioni  for  entry.  lAwt,  1867, 
Comp.  L-IBTS,  vol.  l.p.  !M4. 

In  Nob  ffoa^itlin,  actlont  for  the  recovery  of  any  real  ettatamuat  be  brought 
wllbiil  twenty  yean  after  the  right  flnt  accroed  to  the  plaintiff,  or  to  uiy  person 
tndet  whom  he  daima.  If  the  perton  flrtt  entitled  to  maintain  an  action  tor  the 
recovery  of  mch  ealate  waa  within  the  age  of  twenty^cne  yeart,  a  married 
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woQun,or  iotaiw,  at  the  dma  inch  right  accmed,  »uch  action  maj  be  commenced 
within  flTe  jean  after  luch  diiabillc;  ii  remored.  N.  H.  Oen.  But.  1887,  c.  20S, 
K  1.  2. 

lu  NaaJertty,  the  right  of  entry  into  anjltndi,  tenemeiit*,  or  bereditamente, 
or  or  action  for  the  lame;  ii  barred  after  tweo^  years  ftam  the  time  when  the 
right  of  entry  or  caiue  of  action  flnt  accrued ;  provided  that  the  time  dorioK 
which  the  penon  haTing  snch  right  or  title  *faall  hare  been  nnder  the  ageof 
twenty-one  yean,  ftmt  conat,  or  Iniane,  ahall  not  be  taken  or  computed  a*  part 
of  the  laid  limited  period.  Upon  a  reverial  or  arreat  of  Judgment  given  for  tb* 
[dnlntiir,  he  or  hii  repreientatlrei  may  commence  a  new  action  fbr  the  eamt 
within  one  year  from  inch  time.  Nizoo,  Dig.  N.  J.  I^wi,  1856,  p.  4SS ;  186t^ 
pp.  612,  61S. 

In  Nob  York,  no  action  fbr  the  recovery  of  any  real  property,  or  for  the  re- 
covery o[  the  poueauon  thereof,  can  be  maintained,  unleat  the  plaintiff,  hll 
ancestor,  predeceaaor,  or  grantor,  waa  aeiied  or  poiaeaaed  of  the  premiaei  within 
twenty  yean  iiefore  the  commencement  of  inch  action ;  and  no  action,  or  defence 
to  an  action,  founded  upon  the  title  to  real  property,  orto  renta  or  aervloes  ont 
of  the  lame,  ii  effectnat,  nnleaa  the  party  proeecutlng  the  action  or  maUng  tbe 
defence  wai  In  luch  manner  potaesaed  of  the  premiaea  within  twenty  year*.  No 
entry  i*  deemed  valid  a«  a  cUdm  anieas  an  action  Iw  commenced  thereupon 
within  one  year  after  the  making  of  anch  entry,  and  within  twenty  yean  from 
,  the  lime  when  the  right  accrued.  The  peraon  eatabliahing  a  legal  title  to  the 
[H^miaea  ia  preaumed  to  have  been  poaeeaaed  of  them  within  the  time  required 
by  law  i  and  ttie  occupation  of  another  penon  ia  deemed  to  have  been  under 
aoch  legal  title,  unleu  the  premiaea  appear  to  have  been  held  adveraely  for 
twenty  yean  before  the  commencement  of  tuch  action.  When  the  occupation 
ii  under  claim  of  title  founded  upon  a  written  Initrament,aa  being  a  conveyance, 
or  upon  the  decree  or  Judgment  of  a  competent  court,  and  ia  continued 
1*610)  "for  twenty  yean,  it  li  deemed  to  have  been  advene,  except  that  the 
poaaesaion  of  one  lot  ia  not  deemed  a  poaaeaalon  of  any  other  lot  of  the 
•ame  tract.  Land  claimed  in  such  manner  ii  deemed  to  have  been  adverady 
poaseaaed,  —  1.  Where  it  haa  been  uanally  cultivated  or  Improred  ;  2.  Where  It 
ht*  been  protected  by  a  anbatantial  encloanre;  8.  Where,  although  not  encloaed. 
It  baa  heea  uaed  for  tbe  aupply  of  fnel,  or  of  fhncing-timber  for  the  pnrpoaet  of 
butbandry,  or  the  ordinary  uae  of  the  occupant;  4.  Where  a  known  farm  or  • 
•Ingle  lot  haa  been  partly  improved,  the  portion  of  inch  fkrm  or  tot  that  may 
have  been  left  not  cleared  or  not  enuloied,  aeccrding  to  the  uanat  conne  and 
ctutom  of  the  adjahilDg  country,  thall  be  deemed  to  have  been  occupied  for  tbe 
tame  length  of  time  aa  the  part  improved  and  cultivated.  Where  there  hat 
been  an  actu^  continued  occopaUon,  not  founded  upon  a  written  instrument, 
Judgment,  or  decree,  tbe  premiaea  to  actually  occupied  are  deemed  to  have  been 
held  adveraelyi  and,  in  auch  caae,  land  it  deemed  to  be  held  adversely,  —  1. 
Where  it  haa  been  protected  by  a  tubatantlal  encloaure ;  2,  Where  it  haa  been 
usually  cultivated  or  improved.  The  potBcaaloa  of  a  tenant  la  deemed  the  pot- 
eesaion  of  the  hindlord  until  the  expiration  of  twenty  yean  fi-om  the  termlnaUoD 
of  the  tenancy,  or  fhim  the  last  payment  of  rent  where  tliere  was  no  written 
teaae.  If  the  penon  entitled  to  commence  tbe  action  or  make  the  entry  or 
defence  be,  at  the  tbne  hit  right  flnt  accntet,  within  the  age  of  twenty-oiM 
yean,  inaane,  or  impriaoned  on  a  criminal  charge,  or  in  execotion  upon  convto- 
tion  of  a  criminal  olftnce  for  ■  term  leet  than  lif^,  or  a  married  woman,  tlM 
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action  mt.j  be  commeQced,  or  the  rati?  or  defence  made,  vithin  ten  jeax»  after 
tbe  dUabllit;  (hall  ceaae,  or  after  the  death  of  the  penon  entitled  who  iliall  die 
noder  ludi  diaabilitr-  The  State  cannot  ine  for  anj  real  propertj  nnlen  the 
ri^t  or  title  of  the  people  ahal!  have  accrued  within  fort;  ;ean,  or  uoleii  the 
pe^s  or  thoae  from  whom  the^  claim  ihatl  hare  recelred  the  renti  and  proflta 
witbin  each  time.  8  N.  T.  SeT.  Slat.  4th  ed.  pp.  4M-19B ;  and  5th  «d.  to).  8, 
pp.  fi02-fiM ;  Stat  at  Large,  toI.  2,  pp.  S(H,  806. 

In  WiKomiii,  the  itatule  of  limitatioDa  regpectluK  real  property  it  the  latne 
ai  that  of  New  York,  fVont  which  it  wai  copied,  except  that  a  contioued  occupa- 
tion under  a  claim  founded  on  a  written  inBtrament  or  Judgment  for  ten  jean  ii 
deemed  adTene,  and  conititutee  a  bar;  and  thepoeicuion  of  a  tenant  ia  deemed 
the  posBeaiion  of  the  landlord  until  the  expiration  of  ten  jean  only  Irom  the 
termination  of  the  tenancy,  or  fhim  the  laat  pajment  of  rent  where  there  b  no 
written  leaae.  Nor  ii  there  anj  limitation  of  actioni  by  the  State.  Wli.  Rer. 
Btat.  ISGS.  c.  1S8,  SS  1-13,  p.  BIB. 

Ib  CoU/bmia,  the  atalnte  wai  alio  copied  from  that  of  New  Tork,  and  la  the 
tame,  except  that  the  term  of  limitation  i«  11  re  7ear«,  and  the  tinw  of  limitaUoo 
of  actioni  in  reipect  to  real  property  hj  the  State  i«  ten  jean.  Wood,  Dig.  Cal. 
I*wa,  1868.  pp.  46-47 ;  Code,  1873.  «  316-S28. 

*  In  North  Canliaa,  no  penon  can  enter  or  make  a  claim  to  anj  real  [*511] 
pntpertj  bnt  within  aeren  jean  next  after  hii  right  Aral  accruet  i  and  no 
action  for  the  recorerj  of  real  eitate  ihall  be  maintained.  unleM  the  claimant, 
or  thoae  under  whom  he  clalmi,  were  in  poHeuion  wltliin  Iwentj  jean  before 
tbe  commencement  of  inch  action.  A  penon  in  poiMBiIon  of  real  eitate  nnder 
eolorabte  title  for  aeven  jeara  can  hare  no  action  or  entrj  initalned  agsinat 
him ;  prorlded,  if  the  penon  entitled  to  anj  entrj  or  claim  of  landi  waa 
within  the  age  of  twentj-one  yeua.Jime  amtrt,  dim  compot  mcntti.  impriaoned,  or 
bejond  the  teu,  )uch  pertoQ  maj  make  an  entrj  or  commence  an  action  within 
three  jean  i>ext  after  tbe  removal  of  Buch  diiabilttj  of  infancj,  coTertnre,  an- 
aonndneii  of  mind.  «■  impiiaoiunent ;  or  penom  within  eight  jean  after  the 
title  of  claim  becomea  due.  If  a  Judgment  or  rerdict  for  the  plaintiff  la  re- 
Tcned  or  arresled,  he  maj  commence  a  new  action  at  anj  time  within  a  jeer 
thereafter.  The  poueaiion  of  anj  real  propertj  for  twentj.one  jeara,  nnder 
color  of  title,  and  nnder  known  and  Tiiible  line*  or  boundarieB,  <>  a  bar  to  the 
State.  N.  C.  ReT.  Code,  18M,  p.  871,  c.  66,  gj  1,  S;  Battle'a  Beviaal,  187S. 
pp.  H7-149. 

In  Ohio,  an  action  for  the  recoTerj  of  the  title  or  poiBeation  of  landt,  tene- 
menti,  or  hereditament!,  can  onlj  be  brought  within  twentj.one  yean  after  tin 
canae  of  luch  action  (hall  hare  accrued.  But  if  a  perton  entitled  to  guch  action 
be,  at  the  lime  tbia  right  or  title  flnt  accrue*,  within  the  age  of  twenty-one 
jean,  a  married  woman,  Iniane,  or  imprisoned,  he  may  bring  such  action  within 
ten  jean  after  inch  diiability  ii  remoTed.  If  the  action  be  cnmtnenced  in  due 
time,  and  a  Judgment  for  the  plaintiff  be  reversed,  or  if  lie  fail  otherwiie  than 
opon  the  merlti.  and  the  time  limited  ihall  have  expired,  the  ptaiutiff,  or  if  he 
die,  and  the  came  of  action  inrriTe,  hit  repreientativea,  nay  commence  a  new 
action  within  one  year  alter  «uch  reversal  or  failure.  Oliio,  Rev.  Stat.  1864, 
e.  ST.  {g  9,  to.  22.  p.  S26 ;  Rev.  Btat.  I860,  c.  87,  f §  9,  10,  23. 

In  Kaiuat,  actiong  muit  be  brought  ai  foUowi ;  Ist.  An  action  for  the  recor- 
erj of  real  propertj  aold  on  execution,  bronght  by  the  execution  debtor,  hii 
beira,  or  any  penon  datmlng  tinder  him.  by  title  acquired,  after  the  date  of  lb* 
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judgment,  witbin  five  rears  iftn  tbe  dots  of  the  recording  of  the  d«ed  nude  in 
pannaDca  of  tile  Mle ;  2d.  An  action  tor  the  reeoverj'  of  real  priqier^  told  bj 
ezecntora,  adniniib'atorg,  or  guardiuii,  upon  an  order  or  Ju<^|nient  of  a  court 
direuting  aucb  aate,  brouglit  b;  tbe  hein  or  deviieei  of  the  deceaied  peiaon,  or 
the  ward  or  hii  guarduui,  or  an;  penon  claiming  under  any  or  either  of  then), 
b7  title  acquired  aHer  the  dare  of  the  jadgment  or  order,  vithin  Ave  jears  afur 
ttiereoordiDgof  tbedeed  made  inponnance  of  tbe  ule;  8d.  An  action  fbr  0» 
racoTery  of  real  propertf  aold  for  taxes,  within  two  ;ean  after  the  date  of  Um 
recording  of  the  tax-deed ;  4th.  An  action  for  the  recoTery  of  real  property  not 
hereinbefoie  provided  for,  within  fifteen  yean ;  Gth.  An  action  for  the  forcible 
entry  and  delenlion,  or  forcible  detention  only,  of  real  property,  within  two 
years.  Any  person  entitled  to  bring  an  action  fbr  the  recoTery  of  real  property, 
who  ma;  I>e  under  any  legal  disability  when  tbe  canae  of  action  accrues,  may 
bricg  his  sction  within  two  years  after  the  disability  i*  remoTed.  Oen.  StaL 
1868,  o.  60.  K  16.  ".  P-  832. 

In  Pmwjrfvania,  the  right  of  entry  into  any  real  estate  is  barred  after  the  ex* 
piration  of  twen^-one  year*  after  the  right  tint  accrued,  and  the  right  of  action 
to  lecoTer  lands  is  barred  by  the  same  peiiod.  But  if  any  person  or  persons, 
haWng  sach  right  or  title,  are  within  the  age  of  twenty-one  yeart,  /«m  oonert, 
MOT  csMpss  swattt,  IX  ]m(Hl«aaed,  then  such  person  or  persniu  uid  tbeir  hpin  mny 
bring  their  action  or  make  their  entry  within  ten  yean  after  tbe  remoTal  Of  anch 
disability ;  and  in  case  such  person  or  penotw  die  within  tbe  said  term  of  ten 
years,  under  such  disabilities,  t)ie  beirorheirsof  •ncbpeison  or  persons  Iisto  the 
same  benefit  (hal  such  person  or  persons  might  liaTe  had  by  liring  until  the  dis- 
abilities ceased ;  and  if  any  proceeding  upon  such  right  or  tide  is  abated,  the 
seme  may  be  renewed  within  iliree  years  from  the  time  of  inch  abatement. 
Act  2S  March,  1TS6.  In  the  city  and  coonty  of  FbiUdelphia,  the  right  of  entry 
and  of  action  is  barred  after  the  expu^tioa  of  forty  yean  after  the  right  fitsl 
Beamed.  Acts  1851  and  1862.  Thirty  years'  posaesiion  of  land  is  oTidence  that 
the  title  baa  been  parted  with  by  the  Commonwealth,  as  between  parties  other 
than  the  ComnoD wealth ;  and,  as  against  the  Commonwealth,  twenty-one 
yean'  possession  perfects  a  defMulble  estate.  Act  27  April,  lS6fi.  Any  groondr 
rent,  annuity,  or  other  charge  npon  real  estate,  is  presumed  to  have  been  extin- 
guished after  tbe  lapse  of  twenty-one  years  withoat  any  payment  or  other 
[■612]  acknowledgment  of  its  ezlatcace.  Act  27  April,  1866.  By  tbe  *act  of 
April  22, 1B66,  it  is  provided  that  no  exception  respecting  tbe  limitation 
of  Botlims  in  faTor  of  persons  under  legal  disabilities  shall  exiend  >o  as  to  pennit 
any  action  fia'  the  recovery  of  any  lands  to  be  maintained  after  thirty  years 
from  the  time  tbe  right  <^  entry  accrues.  Purd.  Dig,  Penn.  Laws,  1867, 
pp.  688,639,  1181, 1166. 

In  BtmU  Inland,  where  any  person  or  persons,  or  others  from  whom  he  or 
they  derive  tliotr  title,  either  by  themselves,  teaanls,  or  lessees,  shall  have  been 
for  the  space  of  twenty  yean  in  the  unintermpied,  qniet,  peaceable,  and  actual 
seisin  and  possession  of  any  lands,  tenements,  or  hetedilaments,  for  and  daring 
the  said  time,  claiming  the  same  as  his,  her,  or  their  proper,  sole,  and  rightful 
estate  in  tee-simple,  loch  actual  seisin  and  possession  gives  a  good  title  to  such 
person  or  penoni,  their  hein  andassignifbrs'et;  andonesnlngfortherecorerj 
of  any  snch  lands  may  rely  npon  (ach  possession  as  conclustve  title  thereto ; 
and  when  pleaded  in  bar  to  an  acUon,  and  duly  proved,  it  is  effectual  in  law  tat 
barring  tbe  same.    Tlwse  provisions  are  not  to  be  c<matmed  or  taken  to  prejo- 
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dice  the  rtgbt*  and  oUlm*  at  penoni  under  age,  hou  eompa*  mtnti*,Jii»»  caotrt,  or 
thoae  impriioned,  or  thoae  beyond  the  limitj,  Ac,  of  tbe  United  Statei,  diej 
bringing  thdr  tnit  therefor  wichin  the  ipace^of  tan  jeut  next  «f  ler  «uch  impedi- 
uent  la  remoTed ;  ot  to  bar  mj  peiaon  having  anj  esute  in  itiTenioii  or 
mnainder,  expectant  or  depending,  in  any  landa,  tenementi,  or  hereditAtneoti, 
after  the  end  or  detennlnation  of  Die  eaUte  for  yean,  life,  or  liT«a,  locb  p«r*on 
panning  hi«  title  by  due  COUTH  of  law  within  ten  yean  after  hlari^tof  actlaD 
ahall  accrue,  a.  L  Ker.  Stat.  IS67,  c.  148,  K  3,  8,  p.  889;  Gen.  Stat.  181^ 
0.164,  ((2,  8. 

In  Saitk  Coraluo,  the  law  Ii  the  tame  aa  Id  New  Tork.    Rev.  BtaL  1ST8, 
H>.6S8,5Ba 

In  Tanmae,  teven  yean'  advene  poaietilon  of  any  land*,  teQementa,  or 
bereditamenta  granted  by  tbi«  State  or  the  State  of  North  Carolina,  under  a 
conveyance,  deviae,  grant,  or  other  aaanrance  of  title  purporting  to  convey  an 
estate  in  fee,  without  any  claim  by  action  at  law  or  in  equity  commenced  within 
Ihat  time,  veat*  an  indeleaaible  title  in  fee ;  and  the  neglect  to  ine  for  inch  prop- 
erty for  aeTco  yean  after  the  canie  of  action  accmea  ban  the  action.  No  anit 
far  any  real  properly  can  be  had  but  within  aeven  yean  after  the  right  accmea, 
except  for  atich  m  liave  been  reaerved  for  the  me  of  ichooli.  Foeaeuion  ii  Dot 
■dverM  when  taken  and  continued  under  a  title,  bond,  mortgage,  or  olberwiae 
in  lubordination  to  anotber'a  right.'  It  the  penon  entitled  to  commence  an 
action  b,  at  the  time  tbe  cauae  of  action  accruea,  within  the  age  of  twenty-one 
yean,  or  of  uiuoand  mind,  or  a  married  woman,  or  beyond  tbe  Umita  of  the 
United  State)  and  the  tertitorie*  thereof,  «nch  penon,  or  bit  repreaentativei  and 
privies,  may  commence  the  lame  within  three  yean  after  the  removal  of 
inch  diaability.  Upon  the  revenal  or  arrett  of  judgment,  tlie  plaintiS, 
*iv  thoae  dalming  under  him,  may  commeuce  a  new  action  within  one  [*fil8] 
year.    Tenn.  Code,  18C8.  pp.  681,  632,  }$  2766,  2TG7,  2768^2708. 

Jn  Ttxai,  one  who  hai  the  right  of  enti7  into  any  real  estate  mult  make 
mitrj  therein  within  ten  yean  after  this  right  shall  hare  accrued,  or  be  for  ever 
tMRvd.  But  if  inch  penon  be  under  the  age  of  twenty-one  yean,  a  Jim»  oonrt, 
or  inaane,  or  if  forcible  occupation  of  tlie  premises,  or  county  containing  them, 
by  a  poblic  enemy,  prevent  entry,  the  time  of  such  dUabilily  is  not  computed 
aa  a  part  at  the  period  of  limitation.  Peaceable  possession  ii  defined  to  be  stich 
••  U  ooDtinuoni,  and  not  interrupted  by  adverse  lult  to  tecover  the  estate. .  A 
nh  for  the  recovery  of  i«sl  estate,  a«  agalnit  one  in  poMCtsion  under  title,  or 
color  of  title,  mart  be  instituted  within  three  yean  next  afler  the  canae  of 
Mtion  ahall  bave  accrued;  bnt  In  (bis  limitation  the  duration  of  disability  to  sue, 
from  minority,  coverture,  or  insanity,  is  not  computed.  The  term  titU  is  defined 
to  mean  a  regular  chain  of  tnatffer  ftora  or  under  the  loveretgnty  of  the  soil ; 
and  color  of  title  it  constituted  by  a  consecutive  chain  of  luch  tranifen  down  to 
tbe  one  in  possession,  without  being  regular,  as  for  want  of  registry,  or  inch 
defect  SB  may  not  extend  to  or  include  the  want  of  intrinsic  fUmess  and  booeity, 
or  when  tbe  party  in  possession  shall  hold  the  same  by  a  certificate  of  bead 
right,  land  warrant,  or  land  script,  with  a  chain  of  transfen  down  to  bim  in  pos- 
aesdon,  provided  tbe  right  of  the  government  shall  not  be  barred.  One  who 
shall  have  had  Ave  yean'  like  peaceable  poiaeasion  of  real  estate,  cultivating, 
nshig,  or  eqjoying  the  same,  and  paying  tax  thereon,  if  any,  and  clalmiDg  nnder 
adaed  or  deeds  dniy  registered,  is  held  to  have  fUll  title,  precluding  all  cdalras, 
bnt  shall  not  bar  the  government ;  and  saving  to  the  penon  or  penons,  having 
TOL-m.  12 
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mperior  right  and  oiue  of  actioii,  the  dnratliHi  at  dUiUlit;  to  loe  uiiing  from 
non-age,  coTerture,  or  inMni^.  Ten  year*  of  gach  peaceable  poaaenimi  and 
ctdtiTidon,  use  or  eojoffDent,  without  anj  sTideDce  of  title,  give*  to  inch  naked 
poMmiOD  full  propert J,  predtuire  of  all  ottler  dli^ina  in  and  to  aix  hnndred 
and  itnf  acm  of  land,  inclnding  the  improTement ;  yet  die  ri^t  of  the  govem- 
meat  is  not  bured,  and  there  !■  a  WTing  to  thoee  nnder  diaability,  aa  aboT«. 
Oldliun  t  White,  Dig.  Tex.  I^wi,  1859,  p.  800;  PMobU't  dg.  ISdS,  (9  4681- 
4834. 

In  regard  to  ttie  flnt  proriiion  of  the  act  giren  above,  it  ii  held,  that  it  waa 
not  intended,  as  might  be  inppoeed  from  the  literal  Import  ot  the  terras,  that 
•rerj  owner  of  real  estate  must,  within  ten  jean  fVom  the  accrual  of  his  title, 
make  entry  npon  his  lands,  or  be  thereafter  debarred  of  all  right  therein.  Hor- 
tOD  s.  Crawford,  10  Tex.  882.  This  section  bars  the  right  of  entrj  after  ten 
jtut  from  the  accrual  of  the  right ;  fant  it  applies  only  to  oaaes  hi  which  the 
other  party  hu  had  no  adverse  poasesiion.     Redding  «.  Bedding,  16  Tex.  349. 

In  FenaoRt,  no  action  fbr  the  recovery  of  any  lands,  or  for  the  recovery  ot 
the  possession  thereof,  oan  be  maintained,  and  no  entry  can  be  made,  unless 
within  flfteen  years  next  after  the  canse  of  action  first  accrued  to  the  person 
entitled  to  the  right,  or  those  under  whom  lie  claims.  If,  at  snch  time,  any  par- 
son endtled  to  such  action  is  a  minor,  or  a  married  woman,  insane,  or 
[*614]  imprisoned,  the  'action  may  be  brought  within  the  time  limited,  after 
the  (liiahility  is  removed.  The  Mme  period  of  limitation  aj^iiies  to  the 
Bute.  Vt  Comp.  Stat  ISfiO,  o.  61 ;  Tt.  Oen.  Stat.  1863,  c.  63,  f  j  1-8 ;  Apart- 
dix,  1S10,  c  68,  SI  1-8,  22. 

Li  VirgMa,  an  entry  oo  or  an  action  to  recover  any  land  most  be  within  fif- 
teen yean  next  after  the  time  at  which  the  right  Snt  accrues.  This  applies  to 
land*  lytng  east  of  the  Alleghany  HountiUns ;  but  ten  years  is  the  Umitallon  as 
to  Undi  lying  west  ot  the  mountains.  No  continual  or  other  claim  preserves 
■ny  right  of  making  an  entry,  or  of  bringing  an  action  If  the  person  entitled 
to  snch  entry  or  action  was,  U  tbe  time  the  right  flrst  accrned,  an  Infant,  mar- 
ried woman,  or  insane,  such  person,  or  any  otiier  claiming  through  him,  may 
make  an  entry  or  bring  an  action  within  (en  year*  after  the  removal  of  the  dia> 
ability,  or  the  death  of  such  person  under  disability,  provided  the  term  of  limita- 
tion be  in  no  case  extended  beyond  thirty  years  after  tbe  right  first  accrued. 
In  case  of  the  death  of  a  person  under  disability,  no  farther  period  beyond  ten 
years  is  allowed  by  reason  of  any  disability  of  any  other  person.  If  the  suit  is 
■bated,  or  judgment  Is  arrested  or  reversed,  on  a  ground  not  affecting  the  right 
to  recover,  a  new  suit  may  be  brought  within  one  year.  Ta.  Code,  1S49,  c  149, 
91  1-4,  IB;  Code,  1873,  c.  146,  }}  1-G,  21. 

Wett  Virgmia.  —  "  No  person  shall  make  an  entry  on  or  bring  an  action  to 
recover  any  land  but  within  ten  years  next  after  right  so  to  do  accrued  to  him. 
•elf,  or  to  penon*  under  whom  he  claims.  Excepted  pereoot  within  five  years 
alter  removal  of  diialnlity.''  With  tbe  exception  of  these  two  terms  of  limita- 
tion, the  Uw  i*  the  same  u  in  Virginia-    Code,  1870,  c.  104,  {{  1-4,  IS. 

It  may  be  added  In  general  terms,  and  is  applicable  (o  every  statnte  of  limita- 
tions, where  the  period  prescril)ed  by  statute  has  once  run,  so  as  to  cut  off  the 
remedy  which  one  might  have  had  for  the  recovery  of  property  la  the  posses- 
ilon  of  another,  the  title  to  tiie  property,  irrespective  of  U)e  origimd  right,  ii 
regarded  in  the  law  ss  vested  in  the  possessor,  who  is  entitled  to  the  same  pro- 
tection in  respect  to  it  which  the  owneris  entitled  to  in  other  case*.    Asubsaquent 
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npaat  of  Oie  limitation  I>w  oonhl  not  be  given  a  rettoactive  efltet  *o  a*  to  dii- 
tnb  thi*  Utfe.     Coole;,'  Coculitiitioiial  Limltstioni,  865. 

Qncstlaiw  inTolTliig  tbe  eDect  ol  k  state  of  war  upon  the  itatnte  of  UmilatioD* 
of  >  Stale  in  thai  condition  hare  groira  out  of  the  ciTil  war  between  the  North 
■ad  Sonth  in  the  United  Statei ;  and  in  Biring  an  opinion  in  the  case  of  Banger 
V.  Abbott,  Clifford,  J.,  niei  the  foUowing  langnage :  "  When  the  courts  of  joittce 
■re  open,  and  jndget  •nd  nuniatsn  of  the  uune  ma;  bj  law  protect  men  from 
vnmg  and  Tiolence,  and  dictribnie  justice  to  all,  say*  Lord  Coke,  it  is  said  to  be 
■  time  of  peace ;  bat  where,  by  inrasion,  insurrection,  rebellion,  or  inch  like, 
Um  peaceable  COUTH  of  Juitice  is  disturbed  and  stopped,  so  as  the  courts  of  justice 
b«,  as  it  were,  shnt  np,  il  $ila^  tega  inter  ama,  then  It  is  said  to  be  time  of  war." 
—  "If  a  man  is  disseised  in  time  of  peace,  and  the  descent  is  caat  in  time  of  war, 
thia  ahall  not  take  awa;  the  entry  of  the  disseisee."  It  was  accordingly  held,  that 
the  time  during  which  the  courts  in  the  rebellions  States  were  closed  to  cititeiu 
ul  the  loyal  States  was  to  be  excluded  hom  the  computation  of  time  flxed  hj 
Om  stabiles  of  limiution.    6  Wall.  683,  6*1 ;  Coleman  e.  Holmes,  U  Ala.  121. 
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1.  Though  the  word  "  grant  "  was  originally  made  use  of, 
in  treating  of  conveyances  of  intereste  in  lands,  to  denote  a 
transfer  by  deed  of  that  which  could  not  be  passed  by  livery, 
and,  of  course,  was  applied  only  to  incorporeal  hereditamentB, 
it  has  now  become  a  generic  term,  applicable  to  the  transfers 
of  all  classes  of  real  property,  and  will  be  used  in  that  broad 
■ense  in  speaking  of  the  formal  transfer  of  titles  to  lands.' 

2.  Id  tbe  English  treatises  upon  this  subject,  one  mode  of 
oreating  titles  to  lands  and  hereditaments  is  said  to  be  by 
private  act  of  parliament,  and  another  by  the  king's  grant. 
By  the  former  is  meant  an  act  of  parliament  concemiug  a 
particular  subject  or  person  ;  by  the  latter,  an  act  evidenced 
by  letters-patent  under  the  great  seal,  granting  something 
from  the  king  to  a  subject.* 

8.  By  public  grant,  as  used  in  this  chapter,  is  intended  the 
mode  and  act  of  creating  a  title  in  an  individual  to  lands 
which  had  previously  belonged  to  the  government,  in  some 

1  4  Kent,  Com.  4M,  SGO;  Wm*.  Seal  Prop.  147, 195 ;  Sut.  8  &  9  Tlct  0. 106, 
1 2;  SWood,  CouT.  T;  2  Bl.  Com.  810;  Dndlej  v.  Sumner,  6  Hau.  48B,  471; 
Co.  Ut  SDl  h ;  Lalor,  Real  Eatate,  349 ;  4  Eent,  Com.  493. 

>  CMie,  I>ig.  TiL  8S,  84. 
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cases  tlie  goTenuneiit  being  that  of  the  United  States,  and  Id 
others  that  of  the  respective  States. 

4.  Upon  the  discovery  and  settlement  of  this  coiin- 
[*518]  try  by  *  Europeans,  there  was  a  kind  of  ownerahip  of 
the  territory  recognized  in  the  native  tribes,  though 
there  seems  to  have  been  no  well-defined  idea  of  individual 
property  in  lands  on  the  part  of  the  natives,  beyond,  perhaps, 
the  spot  under  immediate  occupation. 

6.  Nor  has  any  title,  beyond  the  right  of  occupation,  been 
recognized  in  the  native  tribes  by  any  of  the  European  gov- 
ernments or  their  successors,  the  Colonies,  the  States,  or  the 
United  States.  The  law,  in  this  respect,  seems  to  have  been 
uniform  with  all  the  Christian  nations  that  planted  colonies 
here.  Tbey  recc^nized  no  seisin  of  lands  on  t^e  part  of 
Indian  dwellers  upon  it ;  and  the  Indian's  deed  was  ^mply 
regarded  as  an  extinguishment  of  his  claim,  and  not  as  pass- 
ing the  soil  or  freehold.  The  title  gained  by  the  grantee 
under  it  grew  out  of  his  making  an  actual  entry  upon  the 
land  under  a  claim  of  title.  It  is  accordingly  true,  that  in 
none  of  the  English  patents  making  grants  of  the  couatry  is 
the  Indian  title  excepted ;  and  even  Penn  bad  b^un  to  fix 
his  settlement  under  his  patent  before  he  conferred  with  the 
ladiaus  as  to  the  lands.' 

6.  The  sovereignty  and  general  property  of  the  soil  in  the 
territory  of  the  original  English  colonies  were  claimed  by 
and  conceded  to  Great  Britain  by  right  of  discovery.*  But 
the  discovery  of  an  island  in  the  ocean  gives  the  discoverer 
no  title  to  the  same.  Suoh  discovery  confers  on  the  United 
States  the  property  in  and  sovereignty  over  the  island,  and 
all  citizens  have  equal  rights  in  respect  to  the  same  until 
ezclnsive  rights  have  been  derived  from  the  United  States.* 
The  claim  of  England  to  that  part  of  this  continent  which  lies 
between  Newfoundland  and  the  Gulf  of  Mexico  is  based 
npon  the  discovery  of  that  part  of  the  coast  by  John-  Cabot 
in  1496.< 

>  4  Dam,  Abr.  68-70.    Bat  tee  "  Indian  Titlet,"  18  Alb.  L.  Jour.  28. 
1  Bee  JobntoD  v.  H'lntoth,  8  Wheat.  M8  <t  w;. ;  UaitiQ  e.  Weddell,  19  Fet 
867. 

■  Am.  Gnano  Co.  b.  V.  S.  Onano  Co.,  44  Barb.  27. 
*  1  Storr,  Cotut  8. 
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T.  The  right  of  soil,  and,  more  oi  lesa,  of  sovereignty,  was 
gniit«d  to  companiea  or  proprietoia  h;  lettetB-patent,  under 
which  commoni^es  were  formed,  with  greater  or  less  powers 
of  joriadtctioa  aod  goTemment,  into  colonies,  provinces,  or 
proprietuies,  according  to  the  style  and  form  of  their  organi- 
sation.i 

8..  The  jarisdictbn  over  and  disposal  of  the  lands  within 
the  limits  of  these  bodies  politic  were,  as  a  general  proposition, 
committed  to  and  made  subjects  of  the  immediate  goTeruing 
power  thereof,  in  place  of  the  original  jurisdiction  and  prop- 
erty of  the  royal  government.^ 

9.  All  lands,  however,  lying  outside  of  these  colonies,  re- 
mained the  property  of  the  crown  as  representing  the  nation, 
Bobject  to  the  Indian  title  of  occnpation ;  and  this  was  also 
true  of  whatever  lands  the  crown  may  have  acquired  by 
treaty  &om  other  European  nations.'  It  belongs  to  a  treatise 
on  histoiy,  rather  than  upon  law,  to  trace  the  changes  that 
took  place  in  the  sovereignty  over  and  the  title  to  the  public 
lands  which  belonged  to  the  crown  and  the  respective  colo- 
nies prior  to  the  peaoe  of  1788,  when  all  jurisdiction  of  the 
mothei^ountry  over  the  Territories,  afterwards  em- 
braced within  the  jurisdiction  •  of  the  States,  individ-  [•619] 
uaUy  or  collectively,  was  abandoned.    It  is  therefore 

only  necessary  to  start,  so  far  as  the  general  government  is 
concerned,  with  the  condition  of  things  as  they  were  left  by 
die  adoption  of  the  Federal  Constitution. 

10.  Whatever  territory  had  belonged  to  the  British  govern- 
ment became  the  property  of  the  general  government,  as  suc- 
oessora  to  the  British  crown.  To  these  lands  were  added 
those  extensive  regions,  especially  to  the  north  and  west  of 
the  Ohio,  which  New  York,  Viiginia,  Connecticut,  and  other 
States,  ceded  to  the  United  States  as  a  common  fund  for  the 
joint  benefit  of  the  Union,  and  also  the  more  rocent  purchases 

>  WoTceim  a.  QcorgU,  0  PeL  5M.  The  ctwrtered  Colonlw  were  Uuamchv- 
MtU,  Rhode  Island,  and  ConnecUcut.  The  Provinoei  were  New  Uampihire, 
New  Jenej,  VirgUiU,  the  two  Carolinaa,  and  Oeorgl*.  The  Proprielariei  wan 
Huyland,  Peaiu7Wuia,  Delaware,  and  New  Turk.     1  Curtia,  Coost.  426. 

*  JackMn  V.  Hut,  12  Johns.  81 ;  Commonwealth  v.  Roxburj,  9  Qnj.  478. 

■  See  Johnion  *.  H'IntMh,  B  Wheat  518 ;  Woreeiter  b.  Georgia,  S  Pet.  U& 
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of  LouiBiana  and  Florida,  and  the  acqaisitiona  of  territoiy  by 
cession  from  Mexico.  All  this  public  domain  became,  from 
time  to  time,  subject  to  the  power  of  the  general  goTemment 
to  grant  and  dispose  of  as  it  saw  fit;  wMle  so  much  of  Uie 
lands  as  the  several  States  acquired  as  saccessors  to  the  Colo- 
nies, or  by  cession  &om  the  general  government,  and  which 
had  not  been  appropriated  to  the  individual  ownei&hip  of 
citizens,  was  subject  to  a  like  power  on  the  part  of  those 
States  respectively.^ 

This  sketch  of  the  origin  and  character  of  the  rights  of 
property,  and  disposal  of  the  public  domain  of  the  United 
States  and  that  of  the  several  States,  will  serve  to  explain 
the  systems  which  have  been  adopted  for  the  rights  and  the 
principles  of  legislation  and  adjudication  to  which  they  have 
given  rise.  Ko  examination,  however,  will  be  attempted 
beyond  the  briefest  possible  notice,  from  the  extent  of  the 
inquiry  opened,  in  undertaking  to  treat  of  them  in  detail.  A 
volume  recently  published,  compiled  by  Mr.  Lester  of  the 
Department  of  the  Interior  at  Waehington,  contains,  in  one 
part,  the  several  laws,  public  and  private,  passed  by  Congress 
upon  the  subject  of  the  sale  and  dispoation  of  the  public 
lands,  amounting  in  all  to  three  hundred  and  sixty;  while 
the  decided  oases  contained  in  the  reports  of  the  courts  of 
the  United  States  and  of  the  several  States  may  be  counted 
by  hundreds. 

11.  In  the  examination  of  the  subject,  the  mode  of  granting 

1  Ten«tt  V,  Taylor,  9  Cninch,  GO.  The  ConfederaKon  of  the  Coloniei  wm 
fbimed  In  ITTT  ;  but  lome  of  the  nniillec  ones  heiitAted  to  come  into  it  Ona 
obsucle  in  the  way  wm  tbe  claini  of  VirginU,  New  York,  and  lome  of  the 
other  Colooiei ,  (a  wbat  wen  called  lh«  crown  land*,  that  had  not  been  located 
and  Mttled,  thoagh  within  what  waa  claimed  to  b*  their  charter  limiEi,  Tbe 
Indeflnile  lenui  in  which  the  crown  grantt  were  made  to  Mveral  of  thete 
Colomea  were  aourcei  of  coDlUct  among  tbem,  and  gave  ri*e  to  claiou  of  an 
aliDMt  unlimited  extent  beyond  the  actual  lettlemwiti.  The  amaller  Coloniei 
wbo  were  excluded  from  these  territorial  claima  iniiited  that  thete  landi 
ooght  to  be  deemed  public  domain,  and  held  b7  tlie  Confbderacy  for  public 
parpoiei ;  and  Maryland  refuged  to  become  a  party  to  the  Confederacy  until 
1T81  In  the  mean  time,  New  York  had  taken  itepa  toward*  ceding  the  land* 
claimed  by  her,  and  waa  foUowed  by  Virginia,  MaMachnaetti,  ConnecUcnt, 
Bonth  Carolina,  North  Carolina,  and  Georgia ;  and  theae  lands  were  Anally 
oeded  "  to  b«  disposed  of  for  tlie  cammon  benefit  of  the  DnilMd  Stale*."  Ken^ 
360;  1  Starr,  CoMt-  216. 
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lands  adopted  by  the  United  States  will  be  principally  con- 
udered ;  though  the  analogy  between  that  and  the  forma  in 
use  in  many  of  the  States  is  very  close,  except  as  to 
Hie  character  *of  the  suTveya  and  divisions  of  the  [*520] 
land.  The  system  whieh  has  been  in  operation  for 
the  last  half-centuiy  provides,  in  the  first  place,  for  surveys 
of  the  public  lands,  and  a  division  of  the  same  into  townships 
and  sections,  and  a  subdivision  into  halves,  quarters,  and 
eighths  of  sections,  the  townships  consisting  of  28,040  acres, 
and  eaoh  section  of  640  acres.^  In  disposing  of  these  lands, 
various  modes  have  been  adopted.  Many  of  them  have  been 
disposed  of  by  public  sale,  others  by  private  entiy,  as  it  is 
called,  upon  the  records  of  certain  o£BoerB  within  the  districts 
where  Uie  lands  lie,  by  those  wishing  to  purchase ;  while 
others  are  selected  and  designated  by  persons  holding  warrants 
from  the  government,  given  for  meritorious  services  and  other 
causes,  which  entitle  the  holders  to  choose  and  appropriate  a 
oertun  number  of  acres ;  while,  in  some  oases,  these  lands  are 
disposed  of  by  treaty  or  special  acts  of  Congress  which  oper- 
ate as  grants. 

12.  The  instrument  which  forms  the  evidence  of  title  to 
lands  acquired  in  either  of  these  ways  from  the  government  is 
called  a  paUnt.  It  is  ugned  by  the  President,  or  some  one 
appointed  to  annex  his  signature,  with  the  seal  of  the  United 
States,  and  is  designed  to  define  the  land  intended  to  be 
granted,^  and,  when  regularly  and  properiy  issued,  becomes  a 
complete  evidence  of  title.  In  like,  manner,  patents  under 
the  States  derive  their  authenticity  from  the  great  seal  of  the 
State  being  annexed  to  the  same.^  As  certain  preliminary 
measures  are  required  in  case  of  a  purchase  of  lands  from  the 
govemmeDt  before  issuing  this  patent,  —  namely,  the  entry  of 
tite  land  with  the  proper  officer,  designating  the  section,  or 
part  of  section,  to  be  conveyed,  and  payment  of  the  purchase- 
money, —  questions  ofconflicting  claims  have  frequently  arisen 
IS  to  the  v^dity  of  patents  already  issued,  and  as  to  priority 
of  right  in  one  or  another  to  have  a  patent  issued  in  his  favor, 

>  WiDc.  Am.  Tmm,  42, 48.  *  Owem  s.  Jaokion,  9  Cal.  822. 

*  The  Fmph  v.  UiiagtUm,9  Bvb.  363;  Doe  ».  UcKilreln,  14  Go.  252; 
HnUtk  ■.  SooTil,  4  OUm.  174. 
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vbioh  liave  been  the  subjects  of  adjudie&tion  of  the 
[*521]  courts  of  the  United  States.     *  And  the  same  maj  be 

said  of  many  of  the  more  recent  States,  vhere  a  sys- 
tem of  entry  and  issuing  of  patents  has  been  adopted,  simiUr 
in  most  respects  t»  that  of  the  United  States.  These  general, 
and,  in  a  measure,  preliminary  statements,  vill  serve  to  ex- 
plain the  application  of  many  of  (he  doctrines  laid  down  by 
the  courts,  without  &»  necessity  of  giving  a  miDQte  history 
of  the  several  oases  in  which  points  of  general  interest  have 
been  decided. 

18.  In  the  first  place,  the  fee  of  all  the  unsold  lands  in  t^ 
United  States  is  either  in  the  United  States,  or  in  the  States 
within  which  such  lands  are  situated.^  The  Indian  title,  or 
that  interest  which  originally  belonged  to  the  native  tribes, 
was  one  of  use  or  occupation  only.  It  was,  however,  an 
interest  whiofa  could  only  be  divested  by  purchase  or  con- 
quest. Accordingly,  grants  made  by  the  State  of  Tennessee 
of  the  Cherokee  lands,  before  the  title  of  the  tribe  had  been 
extinguished,  were  held  to  be  void,  and  to  pass  no  title  to  the 
grantee.*  But  this  has  reference  to  the  source  of  title  rather 
than  to  the  capacity  to  hold  lands ;  for  a  patent  from  the 
United  States  to  an  Indian  makes  him  the  owner  of  the  ulti- 
mate title,  and  renders  him,  as  such,  liable  to  be  taxed  therefor.' 

14.  But  it  would  seem  that  either  the  State  or  the  United 
States,  accordiug  as  the  one  or  the  ot^er  owned  the  fee,  may 
grant  that,  subject  to  such  occupancy;  bat  no  possession  can 
be  taken  until  such  right  of  occupancy  is  extinguished.* 

15.  But  courts  will  not  recognize  a  title  to  lands  in  the 
territoiy  north-west  of  the  Ohio  River  acquired  by  an  indi- 
vidual by  grant  from  an  Indian  tribe,  on  the  ground  that  the 
nation  making  the  discovery  of  the  country  has  the  exclusive 
right  to  acquire  the  title  of  the  aboriginal  inhabitants.'    A 

>  Dm  t>.  Beardilej,  2  HcLeui,  413 ;  Johnion  u.M'Intoah.e  Wheat.  US,  £71, 
tt  tj.  1  Worcester  v.  Georgta,  S  PeL  MS ;  Fletcher  v.  Feck,  6  Craneh,  ST. 

*  GHHefpie  V. Ctmnlnglutn, 3  Humph.  19 ;  Commouiraalth*.  BoxbDr]>,BOi«7, 
47B. 

*  Blue  Juket  d.  Commiuionen,  Ae.,  8  Kmni.  &49. 

«  Doe  B.  Beardiley,  3  HcLeu,  412;  Stockton  v.  WlUIami,  1  Dougl.  (Mich.) 
-He ;  Fletcher  v.  Feck,  B  Craneh,  BT. 

*  JohniOD  V.  MclDloeh,  B  Wheat.  GTl,  where  the  general  (aljMtof  Indkn 
title  U  fnUj  examined.    Worueiler  v.  Qecrgla,  S  Pet.  6U. 
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title*  therefore,  conveyed  by  an  Indian  tribe  to  any  one  other 
than  the  sovereignty,  would  be  of  no  validity,' 

*  16.  Although,  as  a  general  proposition,  the  title  [*522J 
to  and  disposition  of  land  are  subject  exflusively  to 

the  laws  of  the  country  where  it  lies,'  yet  all  the  lands  in  the 
Territories  are,  in  the  first  instance,  the  exclusive  property  of 
the  United  States,  to  be  difiposed  of  to  such  persons,  at  such 
times,  and  in  such  mode,  as  well  aa  by  such  titles,  as  the  gov- 
exnmeut  may  deem  proper,  Independent  of  locality.  And  no 
Territory  or  State  can  interfere  with  the  exercise  of  this  con- 
trol, noT  affect  the  title  of  the  United  States  by  the  exercise 
of  the  right  of  eminent  domain.* 

17-  A  State  may  by  statute  prescribe  the  remedies  to  be 
pursued  ia  her  courts,  and  may  regulate  the  disposition  of 
t^e  property  of  her  citisens,  by  descent,  devise,  or  alienatioa. 
But  where  the  United  States  has  required  a  patent  in  order 
to  pass  a  valid  title  of  their  lands  to  a  purchaser,  it  is  not 
competent  for  a  State  to  declare  that  any  thing  less  than  that 
■ball  originally  pass  a  good  title,  though  the  land  be  situate 
within  the  limits  of  such  State.  The  law  of  the  United  States 
in  such  cases  is  paramount  to  the  law  of  the  State  ;  and  the 
qnestion,  whether  a  title  in  such  case  has  passed  from  the 
United  States,  is  to  be  determined  by  the  law  of  the  latter. 
But,  as  soon  as  the  title  shall  have  passed  from  the  United 
States,  it  takea  the  character  of  other  property  within  the 
State,  and  is  subject  to  State  l^islation.* 

18.  Sovereignty  over  a  territory  can  never  be  in  abeyance. 
Consequently,  upon  the  acquisition  of  the  present  territory 
of  California  from  Mexico,  the  sovereignty  as  well  aa  the  fee 
in  all  the  pubUo  lands  within  its  limits,  and  a  full  right  to 

1  Doe  0.  BewiOej,  2  UcLmd,  412 ;  Stockton  n.  WillUmi,  1  DongL  (Uich.) 
HB;  JaL-kaon  v.  Porter,  Faioe,  C.  C.  467;  Jackwm  v.  Hudion,  S  Johnt.  876; 
Jickton  D.  Wood,  7  Johni.  290;  HuvhaU  v.  Cluk,  4  Cmll,  268;  Sterent  s. 
Smith,  2  Kuii.  348. 

*  United  fitatra  v.  Croibf,  7  Cronch,  116;  Keir  v.  HotHi,  9  Wheat.  C66 ; 
Dkrbj  e.  Maj«r,  10  Wheat.  466;  Calloiraj  v.  Doe,  1  Blackf.  872;  CntUr  n. 
DATenport,  I  Pick.  81 ;  Nim*  n.  Palmer,  0  Cal.  S, 

*  Irvine  v.  ManhaU,  20  How.  668 ;  Pratt  v.  Bromi,  S  WIi.  603. 

«  Wilcox  0.  JackMD,  IS  Pet  616,  517 ;  Bagneli  v.  Broderick.  18  Pet.  488 : 
CuDOQ  «.  WUte,  15  La.  An.  89. 
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dispose  of  them,  passed  at  once  to  the  United  States  as  suc- 
cessors to  the  former  sovereign.    This  sovereignty 

[*528]  passed  to  the  State  *  when  she  became  clothed  with 
State  powers  by  a  law  of  Congress  to  that  effect ;  * 

and  by  thia  she  holds  the  shores  of  the  sea.* 

19.  Though  the  title  to  and  sovereign^  over  the  pnblio 
lands  in  California  passed  from  the  crown  of  Spain  to  the 
goremment  of  Mexico,  and  throogh  the  latter  to  the  United 
States,  the  owneiship  of  the  mines  of  gold  and  silver  within 
the  same  was  incident  to  the  ownership  of  the  soil,  and  not 
to  the  sovereignty  of  the  goTernment,  and,  therefore,  did  not 
pass  to  the  State  when  it  beoaoie  such.  Such  mines  conse- 
qnently  pass  with  the  soil  to  patentees  claiming  under  the 
United  States,  unless  expressly  reserved  in  the  grant.*  Snch 
lands  as  belong  to  the  United  States  within  the  limits  of  C^i- 
fomia,  since  she  became  a  State,  are  held  by  them  as  private 
proprietors,  with  the  ordinary  incidents  of  such  ownership, 
except  in  the  matter  of  taxation.  The  United  States,  there- 
fore, conld  not  prescribe  rules  of  property,  or  modes  of  its  dis- 
position or  tenure,  in  derogation  of  the  rights  of  the  local 
sovereign,  the  State,  to  govern  the  relations  of  the  citizens  of 
the  State.  Like  any  other  proprietor,  therefore,  they  cau 
only  exercise  the  rights  to  the  mineral  on  private  property, 
in  subordination  to  such  rules  as  the  local  sovereign  may 
prescribe.'  So,  when  Alabama  became  a  State,  she  acquired 
the  shores  of  the  navigable  streams  within  the  same  by  virtue 
of  her  sovereignty.* 

20.  Of  the  lands  within  the  State  of  New  York,  not  ac- 
tually granted  under  the  royal  government,  the  people  became 
the  immediate  successors  to  the  crown  ;  *  and  when  the  Revo- 
lution took  place,  the  people  of  the  several  States  acquired  the 
absolute  right  to  all  their  navigable  waters,  and  to  the  soil 
under  them.' 

L  Th«Feapl«i<.Folwai,l[Cal.S78;  Frtedmanv.Ooodwtn,  1  HcAHCh.llJ. 

■  People  B.  HoniU,  26  CkI.  868. 

■  Moore  v.  Smsw,  17  Cftl.  199,  222,  oTemilIng  Hicki  v.  B«ll,  8  C>1.  219. 

*  Boggi  w.  Merced  Co.,  14  CftL  S76,  870.        *  FoUud  v.  H«gu,  3  Bow.  S30. 

■  The  FeoplD  v.  Ttn  BeuMeUer,  8  B«rb.  189 ;  Taa  RenweUer  v.  H«ji,  19 
H.  T.  X. 

T  Mutln  V.  Wadd^  16  Pat.  S«7. 
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21.  After  the  cession  hj  Vii^nia  to  ths  Uoited  States  of 
her  military  traot,  she  had  nothing  left  for  which  she  could 
issue  a  patent.' 

22.  In  Pennsjlvania,  the  soil  of  the  province  as 

veU  as  the  "  sovereignty,  in  absolute  fee-simple,  was  [*524] 
hi  the  proprietaries  upon  the  or^nal  constitution  of 
that  Province.'  In  Massachusetts,  the  transition  of  title  to 
the  public  lands,  which,  b;  the  chatter,  was  at  first  in  the 
colonial  government,  was  to  that  of  the  Province  under 
the  new  charter,  and  from  that  to  the  Commonwealth  at  the 
Revolution.  The  fee  of  the  soil,  therefore,  from  that  time, 
was  in  the  Commonwealth,  unless  the  government  'of  the 
Colony  or  Province  had  aliened  it.*  But  the  cession  of  terri- 
tory from  one  sovereignty  to  another  does  not,  by  the  law  of 
nations,  independent  of  treaty  stipulations,  impair  the  rights 
of  private  property.  The  ceBsiou  passes  only  public  property, 
and  sovereignty  over  the  territory.* 

23.  It  is  well  known  to  most  readers,  that,  in  the  early 
grants  by  the  crown  iu  the  province  of  New  York,  large 
tracts  of  land  were,  in  some  cases,  given  to  individuals  with 
fflanckriat  rights  attached  thereto  ;  and  questions  have  arisen 
within  a  few  years,  how  far  it  was  competent  for  the  crown 
to  create  new  manors,  after  the  passage  of  the  act  of  Quia 
Bmptoret  by  the  English  Parliament  in  the  18  Edw.  I."  It 
has,  however,  been  held  that  the  grant  of  lands  with  such 
privileges  was  not  void,  and  that  that  statute  did  not  restrain 
the  long  from  granting  to  his  own  tenants  authority  to  grant 
lands,  to  be  holden  of  such  tenants  instead  of  the  king  as  su- 
perior  lord ;  and  that,  even  if  the  grant  of  the  manorial  privi- 
l^es  and  franchises  was  void,  it  did  not  affect  the  validity  of 
the  giant  of  the  land  itself.'     But  the  courts  of  that  State 

■  UHhr  V.  Undwr,  1  HcLeui,  S2. 

■  Fena  b.  ElTiiie,  1  Wuh.  C.  C.  207. 

*  Commonwealth  v.  RozbnrT,  B  Qny,  8TB. 

*  Teubemmchet  v.  ThompniD,  IB  Cd.  22;  Uaftod  States  v.  Fercheman, 
T  Feten,  87. 

t  AnU,  voL  1,  p.  *S0.  Tb«  title  <rf  the  bolder*  of  theee  muoriml  Unda  . 
MMWered  Ui  d>a  aipA]i(ciu£(  of  the  cItU  Uw.  Fomerof '■  lulrod.  UO ;  Boavier, 
D«  EBpbjteaiii. 

*  TIm  Ftopl*  ».  Tu  Bmiwdaer,  6  Said.  291. 
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hold  tliat  the  principles  of  the  statute  aboVe  meDtioned  have 
always  been  the  law  of  that  State,  as  veil  daring  its  colonial 
condition  as  after  it  became  an  independent  body  politic.^ 

24.  In  all  questions  of  construction  arising  under  grants 
between  the  govemment  and  the  citizen,  a  different  rule  pre- 
Tiuls,  in  one  respect,  from  that  adopted  in  questions  between 
individuals.  Between  the  latter,  the  construction,  if  doubtful, 
is  always  to  be  in  favor  of  the  grantee,  and  against  the  grantor ; 
whereas,  in  the  case  of  the  government,  the  construction  is 
always  ^^inst  the  grantee,  and  in  favor  of  the  govemment. 
The  act,  in  the  latter  case,  is  done  by  an  agent ;  and  nothing 
will  be  presumed  beyond  the  letter  of  the  grant."  Thus, 
where  the  govemment  granted  an  estate  npou  condition 
which  was  broken,  it  was  held  at  once  to  divest  the  title  of 
the  grantee  without  any  entry  or  claim  on  the  part  of  the 
grantors,  as  would  have  been  necessary  to  defeat  the  estate  if 
it  had  been  a  private  grant.'  The  government  is  not  subject 
to  estoppel  b}-  a  grant,  unless  it  be  by  the  description  con- 
tained in  a  valid  grant ;  nor  to  an  implied  warrauty.*  This 
etrictnees  of  construction  in  favor  of  the  sovereign,  and  against 
the  subject,  applies  only  in  cases  where  there  is  a  real  uncer- 
tainty or  ambiguity  in  the  terms  of  the  grant.  .Nor,  as  it 
seema,  is  the  rule  applicable  where  the  grant  is  for  a  valuable 
consideration.  In  soch  case,  the  rule  of  ooostructiou  between 
the  govemment  and  the  subject  is  the  same  between  private 
grantors  aiid  grantees.  And  the  rule  may  be  stated  as  a  gen- 
eral one,  in  respect  to  legislative  grants  in  this  country,  that 
Euch  grants  should  be  construed  liberally  in  favor  of  the 
grantee,  and  in  such  a  manner  aa  to  give  them  a  full  and  lib- 
eral operation,  so  as  to  carry  out  the  legislative  intent,  where 
tiiat  can  be  ascertained.' 

1  Vmn  R«DiwlBaT  v.  Ha^i,  19  N.  T.  12,  71,  controIUng  De  Peytter  v.  Mjchmel, 
3  B«ld.  107. 

1  Hagui  V.  Campbell,  8  Port.  9 ;  TownHBd  e.  BrowD,  4  Zib.  90 ;  Mayor,  Ac. 
c.  Ohio  «  P.  Rulroul,  29  Penn.  St.  866  i  Green't  Eitato,  *  Hd.  Ch.  Dec.  849 ; 
Dnbaqae  R.  B.  v.  litchBeld,  28  Ho<r.  SB;  Gildart  v.  GUdttme,  11  KMt,  685. 

*  Eeniiedj  v.  M'Cutner,  4  Port.  111. 

*  Elmendoif  n.  CarmicbMl,  8  Litt.  172;  Ma^or,  Ac.  v.  Ohio  &  P.  Bulro«d, 
SO  Penn.  St  866 ;  SUta  v.  CnilcliBeld,  8  Head,  118. 

■  H7m>D  V.  Rokd,  18  CM.  444,  463, 466, 468 ;  Charlei  Birer  Bridge  r.  Wamm 
Bridge,  11  Pet.  689,  696,  601 ;  CommanirMlth  v.  Boxbury,  9  Gnj,  492;  llutia 
■.  WaddeU,  16  Fat.  411. 
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*  25,  A  State  oannot  mftintain  an  action  of  trespass  [*525] 
to  try  the  title  to  land,  sr  an  action  of  ejectment,  be- 

caose  a  State  cannot  be  diaaeised.  The  remedy  against  a 
trespasser  in  such  case,  in  favor  of  the  State,  is  by  informa- 
tion for  intrusion.' 

26.  A  grant  of  land  by  the  government  is  tantamount  to  a 
oonveyanoe  with  livery  of  seisin.* 

27.  It  has  beea  held  that  Congtess  does  not  possesB  the 
power  of  granting  the  shore  of  tidal  navigable  waters,  at  least 
within  the  State  of  Alabama.'  But  a  State  may  grant  the 
land  adjacent  to  the  shore  and  covered  by  the  sea,  subject  to 
the  right  of  navigation  and  fishing  by  the  public  in  the  waters 
<rf  the  Bea.  So  it  may  grant  au  exclusive  right  of  planting 
oyatera,  or  erecting  a  wharf  thereon.* 

28.  As  a  State  cannot  be  disseised,  so  its  rights  cannot  be 
barred  by  the  statute  of  limitations,  unless  by  express  pro- 
vision of  some  statute  of  its  own.' 

29.  for  the  transfer  by  the  United  States,  or  by  a  State,  of 
the  title  of  land,  no  particular  form  is  required.  It  may  be 
done  by  special  act  of  legislation,  by  a  clause  inserted  in  a 
treaty  by  the  treaty-making  power,  or  by  a  patent  issued  by 
one  aatborized  to  represent  the  sovereignty.  And  where  the 
assent  of  the  President  is  required  to  give  effect  to  a  grant, 
but  no  form  for  this  is  prescribed,  it  may  be  done  in  any  mode 
he  may  see  fit{  and,  when  once  given,  it  cannot  be  revoked.* 
And  the  le^alature  may,  by  a  subsequent  statute,  confirm  a 
grant  which  was  void  at  the  time  of  making  it,  and  thereby 
give  it  validity,  if  it  be  of  public  laud.  A  grant  may  be  made 
by  lav,  as  well  as  by  a  patent  issued  pursuant  to  law ;  and  a 

>  Stkte  D.  Ailedge,  I  Ball  SGI ;  Jtcktoa  a.  Wiiulow,  2  Johns.  80. 

*  Enfleld  V.  D*;,  1 1  K.  H.  620 ;  Enfleld  t>.  Permit,  8  N.  H.  613 ;  Benowi  v. 
Cepf,  so  N.  H.  492;  McCooglul  v.  Kju,  27  Barb.  876 ;  Doe  v.  Cnft,  1  Eeir, 
H.  B.  646 ;  BoUnion  v.  Lake,  14  Iowa,  424. 

■  Kemp  P.  Tborp,  3  Ala.  291 ;  Major  c.  Btlara,  9  Port  677 ;  Pollard,  LeiMe, 
f;  Hi«aD,  S  How.  212 ;  Martin  v.  Waddell,  16  Pet.  867. 

*  FUppt  V.  8Mle,  32  Md.  S89. 

*  The  People  d.  Van  ReuMelaer,  8  Barb.  189 ;  Lindwj  v.  Millar,  6  Pet  SS6 ; 
JackMD  V.  Window,  2  Johnt.  80 ;  Car;  e.  Whitoej,  48  Me.  616. 

«  Doe  V.  Beardalej,  2  McLean.  412 ;  BtoekUn  p.  WiUiami,  1  Dong.  (Mich.) 
646,  GSD ;  Fletcher  ■>.  Peck,  6  Cnnch,  87 ;  Sargent  v.  8tmp«>D,  8  Me.  148 ;  Qriff- 
iiea  e.  Mux,  2  How.  319. 
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oonflrmfttioQ  bj  lav  is  aa  follf ,  to  all  intents  and  puiposes,  a 
grant,  as  if  it  contained,  in  terms,  a  giant  de  novo.  And  such 
grant,  or  confirmation,  vests  an  indefeasible  and  irrevocable 
title.^  And  where  a  grant  was  made  by  the  State  of  Penn- 
sylvania to  one  upon  his  paying  a  certain  sum  after  a  survey 
made,  it  was  held,  that  upon  a  return  of  such  survey,  and 
payment  having  been  made,  the  title  and  legal  possession  of 

the  land  vested  at  once  in  the  grantee.' 
[*526]  *  SO.  As  a  general  proposition,  a  patent  is  neces- 
sary in  order  to  pass  a  perfect  and  consummate  legal 
title  to  public  lands,  with  one  exception ;  namely,  where  an 
act  of  Congress  grants  lands  with  words  of  present  grant. 
And  tbis  proposition  applies  as  well  to  pre-emptions  as  to 
otiier  purchases  of  public  lands.*  So,  in  Kentucky,  a  patent 
IB  deolared  to  be  the  completion  of  a  legal  title.*  So  it  is  laid 
down  tbat  a  patent  ia  a  title  from  its  date,  and  conclusive 
against  all  those  whose  rights  did  not  commence  previous  to 
its  emanation.*  But  when  granted,  a  patent  enures  to  the 
benefit  of  any  one  to  whom  the  patentee  is  bound  to  convey 
the  land,  or  for  whose  use  he  ougbt  to  hold  it.<  And  wliere 
two  patents  have  issued  for  the  same  land,  the  elder  is  the 
best  evidence  of  title,  and  ia  conclusive  gainst  the  junior  so 
long  as  it  remains  in  foroe.^ 

31.  And  yet  it  has  been  laid  down  that  the  granting  of  the 
patent  is  a  ministerial  act,*  and  that  it  does  not  pass  the  title, 
but  is  merely  evidence  that  it  has  before  passed,  — a  doctrine 

1  BtaY>tli«T  V.  Lnou,  13  Pat.  4U ;  Chontekn  r.  Eckhut,  2  How.  ST2 ;  Cholle- 
firaz  V.  Dachume,  8  WU.  SOS ;  Teirett  e.  T»;lor,  9  Cnnch,  60 ;  Wilkinion  c. 
LeUnd,  2  Fet.  667 ;  Fiiedniu  v.  Goodwin,  1  McAlL  Cb.  142  \  Wilkinion  v. 
LeUod,  2  Pet.  SSZ. 

»  Potti  0.  Gilbert,  8  Wwh.  C.  C.  476. 

■  Wilcoz  e.  JaokioQ,  13  Pet.  616;  QrignoD  >.  Aitor,  2  How.  SIS. 

*  Grean  v.  Utsr,  8  Cruch,  SS9. 

■  Hooflwglev.AndertoD, 7  Whest.21S;  Llndiey  V.Miller, S Pet  677;  Stringw 
•.Touog.  8  Fet.  820;  Boardnuut  o.  Beed,  6  Pet  828;  Moore  a.  Wilkiiuon. 
18  Ckl.  476,  4S7. 

*  HflDneii  B.  Wood,  18  Lb.  An.  263. 

^  Qkllipot  V.  MuiloTe,  1  Scamm.  166. 

*  Stoddard  v.  Cliamben,  2  How.  2B4 ;  Bunter  d.  BemphiU,  6  Mo.  106 ;  Innei^ 
arity  V.  Minu,  1  Ala.  660,  where  a  condition  appended  to  a  patent  wbicU  waa  not 
■athoiiwd  bj  law  *ai  held  to  be  Toid. 
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which  gives  to  the  entry  and  payment  of  the  purchaBe-money, 
Tirtually,  the  effect  of  creating  the  title  to  lands  purchased.^ 

82.  Accordingly,  it  was  held,  that  where  a  patent  had  issued 
for  lands  which  were,  by  law,  reserved  from  sale,  it  was  void ;  * 
and  so  when  made  of  land  which  had  already  been  granted 
by  treaty  '  or  otherwise.' 

S3.  It  is  held,  that  a  certificate  of  the  register  of  the  land- 
office,  that  a  purchase  had  been  made  of  lands,  is  of  as  high 
a  nature  as  a  patent  itself.'    But  the  issuing  of  a  patent  is 
always  presumptive  evidence  in  itself  that  the  previous  pro- 
ceedings have  been  regular,  unless  it  can  be  shown 
that  the  land  to  *  which  it  relates  had  been  expressly  [*527] 
reserved  from  sale.*     Where,  therefore,  a  patent  and 
a  certificate  of  payment  for  the  same  tract  of  land  conflicted 
with  each  other,  having  been  issued  to  different  persona,  the 
court  intimate  that  the  grantee  of  ihe  United  States  by  ' 
patent  would  be  preferred  over  the  one  who  only  held  a  cer- 
tificate of  payment.' 

84.  So  it  is  held  that  a  patent  is  a  better  legal  title  to  land 
than  an  entry  with  the  register  and  a  survey,^  and  that  a 
patent  is  a  conveyance  from  the  piimitive  owner  of  the  soil, 
its  recitals  being  evidence  f^ainst  one  who  claims  under  him 
by  a  subsequent  conveyance,  or  does  not  pretend  to  claim 
under  him  at  all ;  and  in  an  action  of  ejectment,  a  patent  issued 
to  the  plaintiff  Is  of  itself  evidence  of  tide,  which  it  ia  incum- 
bent upon  his  adversary  to  rebut.' 

86.  So,  unless  letters-patent  for  land  are  void  upon  their 
face,  or  the  issuing  of  them  is  without  authority,  or  is  prohib- 
ited by  law,  they  cannot  be  impeached  collaterally,  in  a  court 
of  law,  upon  the  trial  of  an  ejectment ;  and  the  same  is  true  of 

1  Goodlet  V.  Smitbwa,  5  Port.  248 ;  Watennan  n.  Smith,  18  Cal.  419. 

*  Stoddard  v.  Cbamben,  2  How.  284 ;  Hunter  e.  Hemphill.  0  Ho.  100. 

■  Stockumv.  WiUiuu,lDoDB.  (Uicb.)660;  Fletcher  p.  Peuk,  6  Cruicli,  8T. 

*  Mayor  v.  De  Araat,  9  Pet  22S. 

*  JackwM  V.  WUcoz,  1  Scunn.  >I44 ;  Jeonlngi  v.  Whitaker,  4  Hon.  CO. 

*  Barrr  v-  Gamble,  6  Ho.  88 ; .  Stringer  v.  Toung,  S  Pet.  820 ;  Boardnun  v. 
Bad,  6  Pat.  S28 ;  Winter  u.  Cromtneliti,  16  How.  87. 

^  Ooodlet  V.  Smithion,  S  Port.  248.  >  Qrifflth  v.  Deerfelt,  17  Ho.  81. 

*  Stsiner*.  Con,  4Feiui.  St.  28;  B«gnell  >.  Broderick,  18Pet.4Se;  HiU  >. 
HniM,  SO  Uo.  182. 
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ft  grant.'  The  sarrey  and  patent,  nnder  the  laws  of  the 
United  States,  are  oondnsiTe  evidence  of  the  title  to  the 
land  embraced  within  their  deeoriptioQ.  And  where  there 
had  been  two  confirmations  of  the  same  land,  the  elder  of 
these  prevailed.*  A  patent,  moreover,  relates  back  to  the 
original  land-office  certificate,  and  the  purchaser's  titie  dates 
from  tliat  time.' 

S6.  On  the  other  hand,  it  has  been  held,  that  a  purehaser 
from  the  United  States,  by  the  act  of  entry  and  payment,  ac- 
quires an  inchoate  legal  title  which  may  be  aliened, 
[•528]  will  descend,  and  •  may  be  divested  in  the  same  man- 
ner as  any  other  legal  title  ;  that  an  estate  held  by 
one,  after  certificate  of  final  payment  made,  may  be  taken  on 
execation  before  the  patent  has  issued ;  *  Uiat  land  held  by 
entry  descends  to  heirs,  or  may  be  devised ;  *  and  that,  if  one 
entitled  to  a  certificate  or  patent  under  the  taw  of  Congress 
dies,  the  certificate  or  patent  iaaues  to  his  heirs.*  In  another 
case  it  was  held,  that  a  certificate  of  final  payment  was  suob 
evidence  of  a  legal  title,  that  an  ejectment  could  be  main- 
tained upon  it.^ 

87.  And  yet  the  fee  of  the  land  remains  in  the  United 
States  until  the  patent  has  actually  issued ;  and  this  is  a  bet- 
ter legal  title  than  a  prior  entry.' 

88.  A  patent  obtained  by  fraud,  or  against  law,  or  for  re- 
served lands,  does  not  carry  the  legal  title,  nor  affect  a  subse- 
quent patent.*  And  a  purchaser,  who  has  done  all  that  the 
law  requires  of  him  te  entitle  him  to  a  patent  of  land,  cannot 
be  affected  by  the  ignorance,  negligence,  or  want  of  fidelity, 
of  the  government  officers."*    And  if  a  register  of  the  land- 

1  The  People  o.  LlTingiton,  8  Bub.  268 ;  Curie  o.  BaireU,  3  Sneed,  6S ;  Fftrker 
•.  CUiboroe,  2  Bwko,  56G;  StriDger  v.  Young,  8  Fet.  320;  Bo«rdm»n  v.  Bead, 
S  Pet  S28 ;  Moore  v.  Witkimon,  IS  CkL  478,  487. 

■  WiUot  V.  Sandford,  19  How.  TS.  <  Carender  v.  SmSth,  8  Iowa,  800. 

*  Goodlet  0.  SinltluoQ,  6  Fort.  248 ;  Wright  v.  Swu,  6  Port.  81. 

*  AduiM  V.  Logen,  6  Hon.  176. 

*  8b>nk(  V.  Lucu,  4  Blacfcf.  476 ;  Fonythe  r.  Ballutce,  6  McLean,  6IS3.  See 
pox,  p.*631. 

T  Bullock  V.  WilKm,  2  Port.  486.  See  mko  Coplej  p.  Kddle,  2  Wwh.  C.  a. 
864 ;  Tanhom  «.  Cfaeitnnt,  Id.  IfiO. 

*  Carman  v.  Johnson,  20  Mo.  108.  *  Wright  v.  Butgan,  14  Hol  SB6. 
»  KeUon  e.  Slme,  28  UiM.  888. 
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office  has  duly  admitted  the  location  of  land,  and  granted  a 
certificate  thereof,  a  subBequent  sale  of  the  same  land  is  void, 
although  to  a  bona  fide  purchaser  without  notice.^ 

S9.  So  an  entry  and  purchase  of  land  tram  the  United 
States  made  bona  fide  will  preT&il  over  a  eubseguent  locatios 
and  sorrey  confirmed  by  act  of  Congress.' 

40.  It  may  seem  somewhat  difficult  to  reconcile  these  Tari- 
OD8  rulings,  and  principles  of  construction ;  but  it  is  appre- 
hended that  an  explanation  may  be  found,  partly  in  the 
character  of  the  parties  engaged  in  the  suits  in  which 
the  questions  arose,  and  *  partly  from  the  courts  not  [*5£ 
CBxef  nlly  discriminatiag  between  the  legal  and  equita- 
ble title  which  the  purchaser  acquires  upon  payment  of  his  i 
porchase-money,  and  before  actually  receiving  hie  deed,  I 
whereby  alone  his  legal  title  becomes  complete.  Where  the 
ejectment  has  been  brought  f^ainst  a  stranger  without  title, 
the  courts  have  been  inolined  to  consider  the  equitable  right 
to  possession  in  the  plaintiff  as  so  far  identical  with  his  legal 
title,  as  to  allow  him  to  recover  in  a  suit  at  law  in  his  own 
name.  This  subject  has  arisen  in  different  fonns  in  the  courta ; 
and,  from  the  opinions  to  which  they  have  given  rise,  the  ex- 
planation here  made  seems  to  be  fully  sustained.  Thus  it 
was  held,  that  nei&er  the  entry  nor  the  snrvey  was  a  legal 
appropriation  of  the  land  ;  the  claimant,  in  such  case,  being 
only  vested  with  the  equitable  estate  until  his  entry  and  sur-  f^ 
vey  have  been  carried  out  by  a  grant.'  But  it  was  also  held, 
that  by  entry,  and  payment  of  the  purchase-money,  the  pur- 
chaser of  land  from  the  United  States  acquires  an  inchoate 
l^al  title  which  may  be  aliened,  descend,  or  be  divested  in 
the  same  manner  as  any  other  legal  title.*  The  court,  in  the 
last  case,  cite  a  case  from  the  United  States  Court  for  the 
District  of  Pennsylvania  to  show  that  the  payment  of  the  pur- 
chaae-money  and  a  survey,  though  unaccompanied  by  a  patent, 
give  a  legal  right  of  entry.  In  that  case,  one  became  entitled 
to  land  before  the  Revolution,  -ander  the  king's  proclamation : 
after  the  peaee,  Virginia  ordered  the  warrant  to,  issue  to  the 
)  of  the  right  under  which  the  land  was  located,  "  by 


■  Horw  *.  IfeCanonf h,  1  lod.  StB. 
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which  means,"  say  the  court,  "  Sims  acquired  a  complete  equi- 
table title,  and  one  which  onlj  needed  a  patent  of  coafirmation 
to  render  it  a  complete  legal  title."  The  court  any  further : 
"  In  which  State  (Pennsylvania),  payment  and  a  surrey, 
though  unaccompanied  by  a  patent,  give  a  legal  right  t^  entry, 
which  is  sufficient  in  ejectment.  Why  they  have  been  ad- 
judged to  give  such  right,  whether  from  a  defect  of  chancery 
powers,  or  for  other  reasons  of  policy  or  justice,  is  not  now 
material."  And  Iredell,  J.,  in  the  case  cited,  says : 
[*580]  *'  A  warrant  *  and  surrey,  where  no  money  remMoed 
to  be  paid,  and  a  patent  was  only  to  ascertain  that  all 
previous  requisites  had  been  complied  with,  have  been  uni< 
formly  deemed  a  legal  title,  as  opposed  to  an  equitable  one, 
and  have  all  the  consequences  as  such."  >    But,  in  the  United 

"^  States  courts,  nothing  short  of  a  valid  legal  title  will  enable 
a  plaintiff  to  recover  in  ejectment.'  In  a  case  in  Kentucky, 
the  court  say :  "  An  entry  or  survey  for  lands  is  an  inchoate 
and  incomplete  legal  title :  they  will  descend,  may  be  devised, 
or  aliened,  and  they  vest  such  legal  interest,  as,  under  the 
provisions  of  the  act,  may  be  sold  by  virtue  of  execution."  ' 
If  a  further  suggestion  might  he  ventured  by  way  of  explain- 
ing, and,  in  part  at  least,  reconciling  the  seeming  discre- 
pancies which  are  found  in  the  varioas  decisions  which  are  to 
he  found  in  the  books,  it  would  be,  that  while  in  equity  a 
/  purchaser  acquires  a  good  title  to  lands  which  he  may  hare 
1  entered  and  actually  paid  for,  and  for  which  he  holds  the  cer- 

■  'l  tificate  from  the  proper  officer,  in  order  to  prevail  in  a  court 
]  of  law  he  must  have  a  title  by  a  patent.  Thus  it  is  held  in 
'  Iowa,  that,  after  the  purchase  horn  the  United  States,  the 
purchaser  acquires  all  the  prc^rty  which  the  United  States 
had  in  the  land ;  that  the  equitable  and  legal  title  passes  from 
the  United  States,  which  only  retains  the  formal  technical 
legal  title  in  trust  for  the  purchaser  until  the  patent  issues. 
And  in  Illinois  it  is  held,  that  the  oldest  patent  carries  the 
titie  in  fee,  and  leaves  nothing  upon  which  a  second  patent 
can  operate.*     But  even  this  strong  languf^e  recognizes  the 

I  Sinu  V.  Iirlne,  S  D«U.  4»,  «S. 

*  Fenn  ■>.  Holme,  21  Hoir  VK\ ;  BagneQ  v.  Broderick,  18  Pettfi,  4SS. 

>  Tbomu  V.  Hwitwll,  1  Hwd.  19.  *  Qnnthani  >.  Atkiu,  68  lU.  USl 
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legal  title  as  only  paesing  out  of  the  UDited  StateB  to  the  -^ 
puTcbaser  by  the  delivery  of  the  patent.  So,  in  the  United  / 
States  courts,  it  has  been  held,  that,  where  land  haa  been 
bought  and  paid  for,  a  certificate  to  that  effect  makes  it  as 
much  the  land  of  the  purchaser  as  the  pat«nt  itself.  "  Lands 
vhich  hare  been  sold  by  the  United  States  can,  in  do  sense, 
be  called  the  property  of  the  United  States.  They  are  no 
more  the  lands  of  the  United  States  than  lands  patented." 
But  what  follows  explains  the  sense  in  which  this  language  is 
used ;  "  When  sold,  the  goTemment,  until  the  patent  shall 
issue,  holds  the  raeie  legal  title  for  the  land  in  trust  for  the 
purchaser,  and  any  aecoud  purchaser  would  take  the  land 
charged  with  the  trust."  This  doctrine  is  recognized  by  the 
coorts  of  Iowa  and  Missouri,  who  hold  that  the  patent  does 
not  invest  the  purchaser  with  any  additional  property  in  the 
land.  It  only  gave  him  better  legal  evidence  of  the  title  which 
he  first  acquired  by  certificate.  He  could,  in  the  mean  time, 
eel!  and  convey  the  land  as  completely  before  he  obtained  the 
patent  as  he  could  after.  The  patent  is  not  to  be  considered 
in  confiict  with  this  right,  hut  rather  contributes  to  its  sup- 
port and  confirmation.^  While  regarded  as  evidence  of  legal 
title  in  a  court  of  law,  the  patent  is  held  by  all  the  courts  as 
the  best,  and,  in  &ct,  the  only  conclusive  mode  of  establish- 
ing the  £act  of  tiUe,  and  is  deemed  conclusive  until  avoided 
by  fraud  or  evident  mistake  in  the  issuance  of  the  same. 
Thus  it  is  held  that  a  patent  isaued  by  government  ia  evi- 
dence of  title,  not  to  be  defeated  but  by  showing  an  equitable 
or  legal  title  which  could  not  be  defeated  by  the  action  of  the 
land  department.  And  in  other  cases  it  has  been  held,  that  a 
patent  for  land,  emanating  from  the  government  of  the  United 
States,  is  the  behest  evidence  of  title,  and  in  courts  of  law  is 
evidence  of  the  due  performance  of  every  prerequisite  to  its 
issuance,  and  cannot  be  questioned,  either  in  courts  of  law  or 
equity,  except  upon  ground  of  fraud  or  mistake ;  and  if  not 

^  CkTcnder  v.  Smith,  6  CUrke  (lowm),  189 ;  a.  o.  8  Greene,  349 ;  Arnold  s. 
Qrimn,  2  Clarke  (Iowa),  1;  CkrroU  d.  Smflord.S  Bow.  460 ;  MoHon  s.  Blaukeo- 
■hip,  6  Uo.  846  i  Ctuman  r.  Johmoii,  29  Ho.  94 ;  Dlckltuon  d,  Brown,  9  Sm.  4 
H.  ISO;  Sweatt  v.  Coreonn,  87  Miu.  S16 ;  BkgneU  v.  Broderick,  18  Pet.  4G0; 
FoibM  c  Hall,  84  m.  167  ;  McDowell  ■>.  Morgu,  S8  U.  632 ;  FriiUe  v.  Whit- 
Mr,  V  ValL  187  ;  Hutohingi  n  Low,  16  WalL  8& 
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ftssailed  for  &aud  or  mistake,  it  is  condusiTe  evidence  of  title. 
Besides,  in  order  to  aoDul  a  grant  of  the  government,  the 
fraud  must  be  actual  and  positive  in  fact,  committed  by  the 
grantee  in  obtaining  the  grant.' 

Thia  Bubject  has  recently  been  considered  by  the  court  of 
Galifomift,  and  the  effect  to  be  given  to  a  patent  stated  by 
the  Chief  Juatioe  in  the  following  language  :  "  The  patent, 
which  is  the  final  document  issued  by  the  government,  is 
coQcluuve  evidence  of  the  validity  of  the  original  grant,  and 
of  its  recK^ition  and  confirmation,  and  of  the  survey  and  its 
cmformity  with  the  confinnation,  aud  of  the  relinquishment 
to  the  patentee  of  all  interest  of  the  United  States  in  the 
land."  "  Individuals  can  resist  the  conclusiveneas  of  the 
patent  only  by  showing  that  it  conflicts  with  prior  i^hts 
vested  in  them."  *  In  this  he  is  fully  sustained  by  the  case 
of  Jackson  v.  Lawton,  in  an  opinion  by  Kent,  C.  J. :  "  The 
patent  granted  to  the  lessor  of  the  plaintiff,  being  the  elder 
patent,  is  the  highest  evidence  of  title.  As  long  as  it  re- 
mains in  force,  it  ia  conolasire  as  against  a  junior  patent  for 
the  same  lands."  '  And  accordingly  it  was  held,  that,  to  an- 
nul a  patent  absolutely,  proceedings  can  only  be  taken  by  the 
government  or  some  individual  in  its  name,  and  that  by  $eir« 
faciat,  or  by  bill  or  information.  Individuals  can  maintain 
no  proceedings  to  that  effect,  the  question  being  one  exclu- 
sively between  the  sovereignty  issuing  the  patent  and  the 

patentee.* 
[•5S1]  •  41.  The  relation  of  lands  thus  situated  ia,  perhaps, 
as  well  stated  as  can  be  by  the  judge,  McLean,  in 
Astrom  e.  Hammond :  "  Until  the  patent  is  issued,  the  pur- 
chaser has  not  the  legal  title ;  but  having  made  his  entry  of 
the  land,  and  paid  for  it,  the  government  can  no  more  dispose 

>  LebUno  v.  Ladrlqae,  14  La.  An.  772 ;  Sweat  v.  Corcoran,  tup. ;  BledxM  r. 
Little,  4  Uow.  (Hin.)  IS;  Carter  c.  Spencer,  Id.  42;  Uarrii  u.  McKiiiack, 
84  MiM.  464 ;  Hazer  v.  O'Connor,  28  Teiu,  288 ;  Dickinton  c.  Brown,  9  8m. 
&M.  180.  For  what  mittalMtapatent  will  be  BTolded.ieeBnuh  v.  Ware,  16  FeL 
U. 

*  Bosgt  B.  H«x»d  Co.,  14  C*L  8S1, 8sa  i  Ldm  v.  Clark,  18  Cal.  eSS ;  WMei^ 
man  p.  Smith,  IS  CaL  419. 

*  10  Jobnt.  84. 

*  Boggto.MerMdCo.,14C«L8U;  Jaduoo*  Uvtm,  10  John*.  Uj  FliU 
•.  S«abui7. 19  How.  882. 
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of  the  land  to  anothflr  person  than  if  the  patent  had  been 
iasned.  The  final-  oertifioate,  obtained  on  payment  of  the 
money,  ia  as  landing  <m  the  govenunent  as  the  patent.  Lands 
thus  porchased  go  to  the  heirs,  and  not  to  the  administrators, 
and,  in  some  States,  are  liable  to  be  aold  on  execution  before 
the  patent  issues.  When  the  patent  issues,  it  relates  baok  to 
the  entry,  and  makes  good  any  conreyanoe  which  the  por- 
ahaser  may  have  made."  ^ 

42.  A  prior  certificate  of  entry,  where  no  patent  has  imued, 
gives  a  better  title  in  equity  than  a  patent  issued  upon  a  sub- 
sequent entry,  and  the  patent  will  be  aet  aside  on  a  process 
for  that  purpoae.'  So  where  a  patent  was  dated  February, 
1822,  of  land  which  had  been  granted  by  the  United  States, 
and  the  grant  accepted  in  December,  1821,  it  was  held  that 
the  title  was  in  the  grantee  in  preference  to  tiie  patentee.' 
Bnt  ejectment  will  not  lie  upon  an  entry  in  a  land-office :  it 
will  only  lie  upon  a  patent.* 

,4S.  Under  the  United  States  system  of  disposing  of  the 
patdio  lands,  it  is  not  competent  for  the  surveyor-general  to 
divide  a  fractional  part  of  a  section  by  arbitrary  lines,  so  as  to 
prevent  a  regular  quarter  section  from  being  taken  up  by 
entry,  if  the  fraction  will  admit  of  such  a  division ; '  and  it  is 
always  deemed  a  sufficient  description  of  land  to  refer  to  it 
by  the  range,  township,  and  section,  as  contained  in  the  pub- 
lic surveys.* 

44.  If,  in  making  a  grant,  there  be  a  condition  subsequent 
annexed  which  becomes  impossible  by  act  of  the  grantor,  the 
estate  becomes  absolute.^ 

*  45.  Different  rules  have  been  adopted  by  different  [*5S2] 
ooorts,  in  case  of  the  decease  of  a  person  entitied  to 

the  benefit  of  an  entry  and  purchase  of  land  before  any  patent 

>  Aftrom  a.  Hkmmond,  8  McLean,  107.  8«e  «Iio  Mix  v.  Smith,  T  Penn.  8l 
76 ;  GarreUon  v.  Cole,  2  Hut.  A  U'H.  469 ;  WeK  a.  Hnghei,  1  H*rr.  &  J,  6 ; 
BUck*.  Tu  Htlei,  163 ;  CaTender  v.  Smith,  Slow*, IS&j  Camuui  v.  Jahmoii, 
WHO.  04. 

■  Belter  '.  EembroDKh,  12  S.  k  M.  650  i  Wund  v.  Shuman,  6  Tex.  441 ; 
Hut  n.  WickliOe,  2  Pet.  201. 

■  Caboniia  p.  Undell,  12  Uo.  IM.        *  Hooper  v.  Schtimer,  28  How.  2S6. 

•  Brown  V.  ClemenU,3  How.  660.        ■  Bledioe  v.  Doe,4  How.  (UIm.)  IS. 
1  United  Bute*  e.  Airedonao,  0  P«L  601. 
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has  issned,  some  of  whicli  haTs  already  been  stated.^  In 
one  case,  a  patent  which  had  issued  to  a  persoa  then  de- 
ceased was  held  to  enure  to  the  benefit  of  his  heirs  in  the 
same  manner  as  if  it  had  issued  in  bis  lifetime ; '  in  anotheTi 
such  patent  was  held  to  be  void ;  *  while  in  another  it  was  held 
that  an  entry  and  survey  in  the  name  of  a  dead  man  is  void, 
though  he  held  a  warrant  therefor  in  his  lifetime.* 

46.  An  entry  under  a  land  warrant  can  only  be  made  in 
tile  name  of  the  person  to  whom  it  was  issued,  or  that  of  his 
assignee.'  And  a  patent  issued  to  a  fictitious  person  con- 
veys no  dtle  to  the  lan^  therein  described.* 

47.  It  may  be  stated,  that,  in  some  of  the  States,  land  wa^ 
rants  are  not  regarded  as  real  estate  in  the  settlement  and 
distribution  of  estates  in  the  probate-office.^  But  a  different 
doctrine  is  held  in  Virginia  and  Ohio,  in  respect  to  land, 
where  one  who  is  entitled  to  a  patent  dies  before  it  is  issued. 
The  right,  unless  devised,  goes  to  bis  heirs.* 

48.  In  addition  to  the  interests  in  public  lands,  and  the 
modes  of  acquiring  the  same  under  the  several  acts  of  the 
United  States,  there  is  a  "  right  of  pre-emption,"  so  called, 
secured  by  law  to  actual  settlers  upon  lands,  who  have  entered 
upon  and  occupied  the  same  without  title,  whereby  suoh  set- 
tler may  secure  to  himself  a  title  to  a  quarter  section  at  the 
minimum  price  fixed  by  law  to  be  paid  for  such  lands,  by  en- 
tering the  same  in  the  proper  ofiSce  and  making  payment 
therefor,  thereby  excluding  all  other  persons  from  entering 
and  parohasing  the  same  lands.  This  right  cannot  be  exer- 
cised in  respect  to  any  lands  of  whioh  the  Indian  right  of 
occupancy  has  not  been  extinguished.'     This  right  gives  no 

title,  in   fact,  to  the  land,  so  that  one  can  convey 

[*588]  or  encumber  it.     It  is  a  mere  right  to  acquire  •  the 

legal  title  at  a  certain  price,  in  preference  to  others.'" 

>  Aatr,  p.  •527.  *  Sch«dd«  V.  Sswrer,  4  HcLeu,  ISL 

*  Wood  V.  FeTgaatm,  7  Ohio  5l.  288 ;  GftUowmy  v.  Fioley,  IS  Pet  264. 

*  Price  u.  Johnaton,  I  Ohio  St.  SSO. 

*  Gait  r.  OiUo»47,  i  Pet.  S3X 

■  Thomu  V.  Wyatt,  26  Mo.  24 ;  ThbmM  v.  Boenwr,  Id.  2T. 

*  Hoodr  D.  Hutchinion,  44  Me.  G7. 

*  Bnuh  V.  Ware,  16  Pet  fiS ;  Beeder  v.  Bur,  4  Ohio,  468. 

*  BoweU  V.  Beebe,  1  Hempit  704. 

1*  Craig  D.  TappiD,  2  Saudi.  Ch.  76;  Brown  c.  ThrocknortoD,  11  lU.  63a, 


.dbyCioOglc 


OH.  ni.  §  1.]  TITLI  BT  OBA.MT.  201 

And  though  it  was  held,  in  lUinois,  that  it  waa  a  right  which 
might  be  transferred  hy  deed  as  property,  it  gave  merely  a 
right  of  oocupaDoy,  and  a  right  to  acquire  the  legal  tiUe.^  A 
pre-emptive  right  confers  no  title  until  the  holder  of  it  makes 
an  entry  and  pays  for  the  land.'  But  when  one,  having  such 
right,  conveyed  it  with  covenants  in  his  deed,  that,  if  he  should 
acquire  a  title,  it  should  enure  to  the  benefit  of  the  grantee, 
it  bound  by  estoppel  all  persons  claiming  through  the  grantor 
with  a  knowledge  of  the  deed.^  The  object  and  meaning  of 
these  pre-emption  laws,  which  have  been  numerous  at  differ- 
ent times,  are  thus  explained  :  the  pre-emption  law  gives  a 
preference  to  the  actual  aetUer,  excluding  the  rights  of  all 
others  so  long  as  this  preference  can  be  claimed.  It  consti- 
tutes an  equity  in  favor  of  the  occupant  located  upon  and 
identified  and  attached  to  the  particular  quarter  section  occu- 
pied md  cultivated  by  the  claimant.  The  act  of  Congress 
was  an  appropriation  of  all  land  so  occupied ;  and  during  the 
time  prescribed  by  statute,  the  occupant  had  a  right  to  make 
an  entry  to  the  exclusion  of  all  other  entries.  A  patent  issu- 
ing to  such  a  one  is  superior  in  a  court  of  equity  to  a  prior 
patent  issuing  upon  a  mere  entry,  although  the  latter  patent 
is  prior  in  date  to  the  former  one  based  upon  a  senior  pre- 
emption right.  The  patent  relates  to  the  inception  of  title ; 
and,  in  a  court  of  equity,  the  person  who  has  first  appropriated 
the  land  has  the  best  title.*  And  when,  under  a  pre-emption 
right,  the  entry  was  made  in  the  name  of  '*  the  heirs,"  with- 
out naming  them  individually,  it  was  held  to  be  a  valid  entry.* 
The  pre-emptive  right  to  enter  lands,  which  has  been  ac- 
quired by  an  intestate,  descends  to  his  heirs.* 

49.  The  subject  would   obviously  be   incomplete 
without  *  noticing  more  at  length  the  titles  which  have  [*584j 
been  acquired  by  public  grant  in  some,  if  not  all,  of 

>  IManiMj  V.  Burnett,  4  Ollm.  tt4. 

■  Fbelpt  V.  EeUogg,  16  UL  181 ;  Hatching*  v.  Low,  16  WaU.  77,  M ;  Friible 
•.  Whto^,  B  W»U.  1B7. 

*  lUd. 

*  UcAfeev.  Krim,  7S.  AM.  780;  Pettigrew  «.  SUrle?,  S  Mo.  ttSSj  United 
8t«te«  V.  F!tzgei*ld,  IS  Pet.  407. 

*  finnt  p.  Wicklifle,  2  P«t.  801.  •  Johntni  *.  ColIiiM,  12  AU.  <23 
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the  New-Eogland  States,  under  a  ej^tflm  wbicli  had  grown 
up  while  they  were  colomes. 

King  James  I.  made  a  grant  of  all  that  part  of  America 
tying  between  the  fortieth  and  forty-eighth  degrees  of  lati- 
tude, '*  and  in  length  of,  and  within  all  liie  breadth  aforeaaid, 
throughout  all  the  main  lands  from  eea  to  sea,"  to  the  Ply- 
mouth Company  in  England.  In  1629,  this  corporation 
granted  the  territory  of  the  Colony  of  New  Plymouth  to 
Bradford  and  hia  asBociates,  who  had  for  years  been  in  poa- 
eesuon  thereof,  and  exercised  the  power  of  disposing  of  the 
lands  therein.  The  same  company,  by  deed  or  chatter,  con- 
veyed to  Sir  Henry  Roewell  and  others  the  territory  of  the 
Colony  of  Massachusetts  Bay  in  1627 ;  and  a  patent,  incor- 
porating the  grantees  as  a  government,  was  made  to  them  by 
King  Charles  in  1628.  This  government  assumed  the  right 
to  divide  out  and  grant  the  lands  in  the  colony,  independent 
of  any  other  authority.  And  in  this  way  the  territory  of 
many  townships  had  been  granted  to  proprietors,  or  compa- 
nies of  proprietors,  who  were  made  corporations  for  the  purpose 
of  managing  such  territory,  and  was  regulated  and  controlled 
by  the  legislation  of  the  colony,  in  which  both  the  soil  and 
the  sovereignty  of  the  territory  were  united.  These  legisla- 
tive grants  vested  in  the  grantees  and  their  heirs  estates  in 
common  ;  and  such  is  the  rule  of  construction  in  respect  to 
all  grants  made  to  two  or  more  persons  by  virtue  of  acts  or 
resolutions  of  the  legislature.^  Thus,  among  other  acts,  au- 
thority was  given,  in  1636,  to  the  freemen  of  every  town  to 
dispose  of  their  lands.'  A  simple  act  of  incorporation,  how- 
ever, witliout  words  of  gi'ant  of  the  soil,  would  vest  no  part 
of  the  property  of  the  government  in  such  town.'  It  is  said 
beeideB,  that  no  formal  act  of  incorporation  of  any  of  these 
towns  was  passed  during  the  continuance  of  the  colonial 
charter.*  There  was  a  practice,  after  the  establishment  of 
die  provincial  government  by  the  charter  of  1692,  to  grant  a 

1  HiEcbee  v.  Sice,  6  Man.  860. 

■  Hofterif.  Goodwin,  2  Man.  476;  Coooioiiwealtli  p.  SoxbQTr.Q  Gim7,4T9; 
SuIUt.  Land,  Tit.  ST,  48,  49;  Man.  Col.  Law,  196;  CommonweBlth  v.  Algm, 
7  Cub.  68,  66. 

■  Commonwealth  ■.  BoxboiT,  9  Qnj,  494,  GOO.  *  Id.  486  <(  «;.  611 
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tract  of  land  or  township  to  a  bod;  of  iodividuals  named,  con- 
stitutiiig  tbem  propiieton  and  tenante  in  oommoa,  with  a  view 
to  their  incorporation  afterwards  as  a  town.  But  then  they 
took  the  fee  in  ih»  land  hj  force  of  the  act  of  incorporation 
when  once  passed.^*  It  is  apprehended,  that  not  only  bad 
extensive  giants  been  made  by  the  colony,  by  means  of  legis- 
lative acts,  under  its  fint  charter,  but  that  the  titles  of  indi- 
viduals were,  in  numerous  instaacea,  mere,  grants  from  towns 
or  pro[«ietarieB,  evidenced  by  no  other  act  or  instrument  than 
the  votes  adopted  and  recbrded  by  those  bodies  coiporate. 
But,  upon  the  dissolution  of  the  charter  under  which  these 
titles  had  taken  their  rise,  one  of  the  first  measures  of  Andros, 
the  new  governor,  was  to  treat  them  as  of  no  vaUdity,  and  to 
require  the  profoietora  to  take  out  new  grants  and  patents 
from  the  crown.  The  mischief  threatened  by  such  a  sweep- 
ii^  overthrow  of  titles  was  obviated  by  the  forcible 
depoation  of  the  governor,  and  the  grant  of  a  '  new  [*585} 
charter  in  1692,  embracing  Plymouth  and  Massachu^ 
setts,  with  the  Province  of  Maine,  Sagadahoc,  Nantucket,  and 
Martha's  Vineyard,  by  which  the  land  was  granted  to  the 
inhabitants  of  the  Province,  and  the  former  grants  already 
made  were  ratified  and  confirmed;  and  the  General  Court, 
with  the  approbation  of  the  governor,  had  authority  to  make 
new'  grants.  At  th«  Revolution,  the  State  became  successor 
to  the  Province,  with  all  its  rights  as  to  lands  then  undisposed 
of.*  In  dispoeiug  of  these  lauds,  the  General  Court  still  con- 
tinued to  proceed  by  way  of  grant«  by  l^islative  acts,  and  to 
create  proprietaries  who  mani^d  their  business  oa  corpora- 
tioDS  by  means  of  recorded  votes.!    I^  bas  accordingly  bean 

■  Nora.  —  For  a  fnnhar  account  of  the  cluuter  ind  Id  biUorj,  tM  0  Qnj, 

i  MoTK — Id  »om»  cmu,  granli  of  a  millioa  or  mora  acraa  were  nuide,  u 
In  the  ca«e  of  Ibe  Kennebec,  Fqjepacat,  and  Waldo  Fatenti.  In  lT12,pn>pri- 
•tMi  of  cooinKM  land*  were,  b/  law,  authorind  to  organiie  tbenuelToa  and 
act  a*  oorporationi,  and  to  manaco  tbeij  landi  bj  ooi^raia  lotei.  TUi  g«n- 
wal  powar  of  proprieton  of  wbarraa,  commoii  landt,  &o.,  to  act  aa  corporadoni, 
MOI  aalNuti ;  though  it  ii  apprehended  11  ti  no  longer  oompeUnt  for  inch  pro> 


■  SnUiT.  Lud  Tib  56,  67 ;  1  Bartr,  Hlab  UaM.  4I»-i9Bi  Waihb.  Jnd.  HUt 
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held,  that  the  govemmeiit  maj  grant  the  lands  of  the  Com- 
moQwealth  without  any  deed.  And  where  the  General  Court 
granted  lands  to  proprietors  by  vote,  which  bounded  upon  the 
sea,  in  1640,  it  was  held  that  their  subeequent  ordinance  of 
1647,  annexing  the  flata  adjacent  to  upland  so  as  to  pass  with 
that,  enured  to  the  benefit  of  these  first-mentioned  proprietors.^ 
And  the  doctrine  that  a  State  may  grant  its  lands  by  a  resolve 
of  ItB  legislature  is  adopted  both  in  Maine  and  California,  and 
may  be  effectual  without  a  deed  or  a  patent.*  But  where  the 
legislative  resolve  contains  no  words  of  grant,  but  simply  au- 
thorizes a  public  o£Bcer  to  convey  land  to  the  person  named, 
the  title  will  not  pass  tall  such  deed  is  executed  and  delivered.^ 
In  grants  of  townships  in  Massachusetts,  the  fee  of  the  land 
vested  in  the  proprietors,  who  might  grant  their  lands  to  indi- 
viduals ;  and,  among  other  things,  they  might  grant  the  wateis 
of  the  ponds  therein,  and  rights  of  control  over  these.  But, 
after  the  ordinances  of  1641  and  1647,  "  great  ponds  were  to 
he  held  for  the  public  use  of  the  iuhabitanta  thereof,  for  fish- 
ing, fowling,  bathing,  and  the  use  of  the  waters  for  washing, 
watering  cattle,  &c."  The  cutting  of  ice  is  one  of  thea^  uses ; 
so  is  boating,  skating,  or  riding  on  the  ice ;  and  all  these  are 
free  and  lawful  to  all  persons  who  can  obtain  lawful  access  to 
them  over  their  own  lands,  or  those  of  others  without  being 
trespassers.  But  they  are  not  to  be  used  by  any  so  as  to  in- 
terfere with  the  reasonable  use  of  these  ponds  by  others.*  It 
has  been  done  by  resolve ;  and,  since  the  adoption  of  the  Con- 
stitution, committees  of  the  legislature  have  given  deeds  set- 
ting forth  the  authority  under  which  they  acted,  and  affixing 
their  own  seals.'  In  construing  legislative  conveyances,  great 
liberality  was  applied  in  carrying  out  the  intention  of  the 
grants,  giving  to  these  votes  the  e£fect  of  limiting  a  fee  with- 

ptleUrlM  to  eonrej  th«Ir  landa  hj  rote,  i  Dane,  Abr.  130 ;  Oen.  Stat  &  67. 
See  Higbee  v.  Sice,  6  Hai*.  SCO. 

>  Tappu)  V.  Burnban.  S  Allen,  72 ;  Coniraonirealth  v.  Roxbury,  9  Gnj,  iOi. 

*  Caiy  «.  Whitnej,  48  He.  G2e ;  Megerle  r.  Aslie,  27  Cal.  8Z7 ;  Ksniu  ■. 
GrllBth,  27  Cal.  89.     See  aba  Ha^o  e.  Ubhy,  12  Hmi.  339. 

*  Carj  e.  Whilney,  mp. ;  Thorodike  e.  Kicbardi,  18  Me.  MO. 

*  Beny  v.  Roddin,  11  AUen,  677;  Weat  Boxbury  v.  Stoddud,  7  Allen,  168, 
171. 

*  Waid  e.  Bartholomew,  0  Pick.  iH. 
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oat  words  of  snccesdon  or  inheritaDce  when  necessary.^  Such 
gntntB  made  the  grantees  tenants  in  common.'  And  when,  ia 
'  1651,  an  act  of  the  legislature  required  that  "  heirs  "  should 
be  iDserted  in  the  haiendvm  of  deeds,  in  order  to  cany  a  fee, 
grants  by  towns  were  excepted.' 

Probably,  therefore,  a  very  laiye  proportion  of  the  early  es- 
tates in  Massachasettfl  and  Maine  were  held  by  no  better  title 
tbao  a  Tote  of  the  l^slature,  or  that  of  proprietaries  acting 
aa  ordinary  oorporationB.  Originally,  it  seems,  it  was  snp- 
poaed  that  this  power  of  towns  and  other  proprietaries  to  dis- 
poee  of  their  lands  by  vdtes  of  majorities  was  intended  only 
to  apply  to  a  partition  of  tfaem  into  shares  among  themselveB. 
But  it  BOOD  grew  to  be  a  customary  mode  of  making  grants 
of  lands  to  others,  and  the  titles  thus  created  have  been  recog- 
nized as  valid  by  the  courts.*  But  it  ia  said  by  the  court  of 
New  Hampshire,  that  "  towns  canuot  now  pass  the  title  to 
real  estate  by  a  vote.*' '  This  doctrine  of  legisletiTe  grant  has 
been  adopted  also  in  New  Hampshire ;  and,  in  applying  it, 
thur  coarta  hold,  that  no  particular  terms  are  necessary  to  con- 
olitute.a  grant  by  the  legialature ;  and,  where  they  have  fixed 
a  particular  line  as  the  line  of  a  township,  the  State  is  estopped 
to  say  that  the  title  of  the  proprietors  of  the  township  does 
not  extend  to  such  line,  and  that  a  State  may  be  estopped  by 
the  acts  of  its  legislature.'  In  a  case  in  Maine,  Massachusetts, 
before  their  sepu^tion,  in  order  to  quiet  the  title  of  certun 
landd  to  the  settlers  iu  the  town,  authorized  a  committee  to 
execute  releases  to  these  settlers  respectively  of  the  interest 

■  Bak»r  t.  Fale*,  IA  Miu.  407. 

I  Higbe«  p.  lUoB.  5  Hui.  860.  Sm  Hjmm  v.  Batd,  18  Cd.  444, 466 ;  FbciAm 
of  QniDmar  School,  to.  v.  Andrewi,  B  Met  691. 

*  4  Dane,  Abr.  61. 

*  Rogen  El.  OoodwiQ,  2  Hui.  476,  477  ;  Adc  Cliart.  402,  408 ;  Codmut  v. 
Wiialoir, IDHms.  140.100 ;  Adanu  v.  Frothlngham, 8  Haai.  862 ;  Commonwmlth 
*.  Raxbw7,  S'Or>7,47e;  Pljmouth,  Co].L«iii,29,S0,ld8i  Decker  n.  Fimidui, 
>  Me.  888;  Pike  v.  J}yU,  2  He.  218;  Thomu  f.  Manhfleld,  10  Pick.  867; 
Sprin^ld  V.  Miller,  IS  Haaa.  417 ;  BuJielder  d.  Wakefield,  8  Ciuh.  247 ;  a»«ii 
*.  FntiMiD,  8  Coab.  26 ;  Shrewabnr^  v.  Smith,  14  Pick.  297 ;  Bigbee  v.  Rie«, 
6  Hue.  S60 ;  OloDceater  v.  Oaffiie;,  8  AUen,  11 ;  Carj  b.  VThxtaey,  48  Ue.  625. 
And  a  Tole  of  proprietor!  antfaorliinK  a  coniinKtee  to  mU  landa  empowera  tbe 
oommittee  to  make  deeda  In  the  name  of  tlia  proprietor*.  Thomdike  >.  Bw- 
rett.  8  Me  IBO. 

*  Cofran  0.  Cockran,  6  N.  H.  4S1.  *  Enfield  o.  Penult,  6  N.  H.  28a 
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of  the  Commonwealth  Id  the  land.  The  occasioa  for 
[*5S6]  doing  this  was,  that  *the  Commonvealtb,  while  a 
Province,  had  granted  the  township,  when,  by  the 
terms  of  the  chartet  of  1692,  it  was  necessary  for  the  king  to 
approve  of  the  grant  in  order  to  its  validity.  This  had  nerer 
been  done ;  and  consequently  nothing  had  passed  by  such  for- 
mer grant,  and,  as  successors  to  the  Province,  the  Common- 
wealth might  claim  the  land.  Nor  was  the  State  disseiSL'd, 
though  there  were  persons  in  possession  of  the  lands  claiming 
them.  The  committee,  instead  of  executing  a  deed  of  release, 
made  one  by  which  the  interest  of  the  State  was  granted,  sold, 
and  quitclaimed ;  and  a  question  arose,  whether  this  was  a 
valid  exercise  of  the  power  delegated  to  them.  But  it  was 
held  that  the  deed,  as  given,  might  be  construed  as  a  deed  of 
release,  and  that  it  was  competent  for  the  CommonweaUh,  in 
the  exercise  of  ita  le^lative  power,  to  prescribe  any  form 
they  might  deem  expedient,  and  that  the  same  would  be 
effectual,  though,  if  used  by  an  individual  or  a  corporation,  it 
would  have  been  inoperative.'  And  in  a  similar  case  it  was 
held,  that,  whether  the  deed  was  in  proper  form  or  not,  the 
resolve  itself,  authorizing  the  release  to  be  made,  was  itself 
virtually  a  grant,'  In  closing  this  subject,  it  is  only  necessaiy 
to  add,  tliat  it  was  always  competent  for  the  State  or  proprie- 
taries to  make  grants  by  means  of  deeds  executed  by  agents 
or  committees  chosen  and  appointed  for  that  purpose,  and 
that  such  is  the  mode  which  has  been  adopted  for  many  years 
in  disposing  of  the  public  lands.' 

50.  Since  the  publication  of  the  first  edition,  circumstances 
have  unfortunately  occurred  which  render  it  proper  to  briefly 
refer  to  one  other  mode  of  changing  the  title  to  lands  by  the 
action  of  the  government;  and  that  is  by  confiscation.  In 
doing  this,  it  will  only  relate  to  an  earlier  period  of  history 
than  the  present.  It  was  a  measure  resorted  to  by  the  gor- 
emments  of  Massachusetts,  Maryland,  New  York,  Greorgia, 
and  probably  of  the  other  Colonies,  against  those  who  contin- 

1  Hill  D.  Dyer,  8  H«.  441. 

■  Sargent  n.  Slmpton,  8  Ha.  148,  148.-   See  Lambert  n.  Cwr,  S  Mm*.  IBG. 

■  8eeCban;hD.GilmBii,16Wen(].666.  And «ncb  deed  miut  be  proved  to  bave 
Iwen  deUvated  m  any  other  deed.    Holkk  v.  ScotU,  4  Oflm.  ITi. 


.dbyCoOgIc 


OH.  nj.  I  1.]  nTLB  BT  OttAMT.  207 

ned  to  adhere  to  the  crown  at  the  time  of  the  Revolutioii. 
Tbej  were  regarded  as  consptratois  against  the  government. 
In  Massachusetts,  the  legislature  at  first,  by  special  acts,  de- 
clared that  certain  penons  by  name  were  conspirators  and 
absentees,  and  that  their  estates  should  escheat  to  the  Com- 
monwealth. Out  of  these,  pTovision  was  made  for  the  pay- 
ment of  their  debts,  and  for  the  wives  of  such  as  remained 
within  the  goTernment.  But  no  trial  or  judicial  proceedings 
were  required  before  the  escheat  was  to  take  effect.  By  a 
subsequent  act,  1779,  a  general  provision  was  made  whereby 
the  estates  of  such  as  had  levied  war  or  conspired  to  do  so 
i^^nst  any  of  the  Colonies  or  the  United  States  were  declared 
to  be  escheated.  But  before  any  estate  could  be  adjudged, 
forfeited,  and  confiscated,  it  required  judicial  proceedings  to 
be  hod.  These  proceedings  were  commenced  end  carried  on 
by  the  public  prosecuting  officer ;  and,  upon  an  adjudication 
bad,  commissioners,  of  whom  there  were  a  certain  number 
appointed  in  each  county,  proceeded  to  sell  and  pass  deeds  to 
convey  the  same  in  the  name  of  the  Commonwealth,  which 
were  valid  if  executed  by  a  major  part  of  such  commissioners. 
It  was  usual,  upon  such  proceedings  of  escheat,  for  the  court 
to  issue  a  writ  of  habere  faciaa.  But  it  was  decided  that  this 
formality  was  not  necessary  in  order  to  perfect  the  title  in 
the  purchaser,  the  judgment  being  conclusive  of  the  right, 
and  the  deed  perfecting  the  title.  In  ffew  York,  the  proceed- 
ings seem  to  have  been  by  a  simple  legislative  act  of  attainder, 
whereby  the  estate  of  the  delinquent  was  declared  forfeited 
to  the  State,  and  was  then  disposed  of  by  commissions  of  for- 
feitures.' It  may  be  added,  that  confiscation  under  the  con- 
stitution and  laws  of  the  United  States  extend  only  to  the 
life-estate  of  the  person  who  suffers  it.  If,  therefore,  one 
enters  under  such  a  title,  and  holds  after  the  death  of  the 
ordinal  owner,  he  does  not  hold  adversely  to  the  heirs  of 
the  deceased,  unless  tiiere  has  been  a  clear,  positive,  and  con- 
tinued disclaimer  and  disavowal  of  the  title  of  the  heir,  which 
has  been  brought  home  to  his  knowledge.' 

>  4  DiDS,  Abr.  TT,  TOS,  TOT ;  H'Ndl  tr.  Bright,  4  Mm.  282 ;  Gtlbert  r.  Bdl, 
U  Mmi.  44 ;  BiggiDtoa  •.  Hrio,  4  Cnnah,  416 ;  Jackwn  >.  CktliD,  2  Johni.  248, 
aU;  UcGr^or  f.  Cotii«t4)ck,  IT  N.  T.  164. 

*  Dawey  ■.  If  cl4uw,  T  EaiM.  120. 
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SECTION  IL 

TITLE  BT  OFFICE  GBAKT. 

L  Wlimt  eoDverwicM  m  inolnded  in  thl*  tmn. 

2.  Of  model  of  appljing  Undt  of  debtor  to  psj  debti. 

8.  Of  utei  hy  executor*  snd  adminiitratort. 

4.  Of  ulei  hy  gnardluig. 

6.  Of  the  timitB  of  the  power  of  le^ibitlon  in  trusfbiTliig  titbi 

6.  Of  Mlea  by  decree*  of  courtj  of  cbanceiT. 

7.  Effect  of  k  decree,  on  title,  before  deed  made. 

8.  Of  Mlei  made  iiDder  bnilder'i  lieni,  ta 

9.  Of  idea  for  psTment  of  taxe*. 

10.  Power  of  taxation  Incident  to  goTemment  ft«rif> 

11.  I4m>li  neld  nnder  public  grant  liable  to  tax. 
13.    Power  to  lell  for  taxei  a  naked  one. 

U.  Bedtals  in  a  tax-deed  no  eridence  againat  original  owner. 

U.  PuTcba«er  nnder  tax-aale  to  lee  that  proceeding!  m  eortteL 

15.  What  a  purchuer  under  tax-aalc  muat  prove  u  to  title. 

16.  No  power  of  ule  attschea'till  prerequUltet  are  compiled  with. 

17.  A  tax.deed  not  of  itaelf  evidence  of  ■  compliaace  with  tbe  *tatatth 
IS.  fixceptioni  by  wblch  «Dcb  deedi  are  prima  Jheie  evidence  of  title. 

19.  Beqniutet  of  «ucb  deedi  at  to  form. 

20.  Tax-deed  mu«t  be  delivered  to  be  valid. 

21.  How  far  the  deed  muat  recite  the  power  by  which  it  Ii  made. 
23.  The  deed  mu»t  be  to  the  one  who  bida  off  the  land. 

28.    How  far  neceeaary  to  record  a  tax-det;d. 

34.    Effect  of  tlie  death  of  original  owner,  and  wlutt  deed  1*  ntilL 

26.  Of  the  redemption  of  land*  told  for  taiei. 

30.  Of  idling  landa  of  proprietaries  far  aiaenmenti. 

27.  Qeneral  conaideratlona  at  to  titlei  by  official  grsnti. 

28.  How  ftr  the  original  Judgment,  decree,  &c.,  are  open  to  inqnb^. 

29.  How  far  competent  to  deny  the  allegationa  of  an  officer  ai  to  hil  own  act. 
SO.  The  offlcial  return  of  the  doinga  of  a  miniaterial  officer  oonclDiive. 

1.  Thebe  are  several  modes  and  forms  of  divesting  the 
title  of  one  owner  to  lands,  and  creating  a  title  to  the  same 

in  another,  which  derive  their  force  and  effect  from 
[*687]  statute  provisions,  *  whereby  conveyances  are  made 

by  some  officer  of  the  law  to  effect  certain  purposes 
where  tbe  owner  is  either  unwilling  or  unable  to  execute  tbe 
requisite  deeds  to  pass  tbe  title.  Among  these  are  levies  or 
sales  to  satisfy  execution  creditors ;  sales  by  order  or  deoree 
of  a  court  of  chancery ;  sales  by  orders  or  licenses  of  courts,  or 
by  special  acts  of  the  legislature,  for  the  payment  of  the  debts 
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of  persons  deceased,  or  the  investment  of  funds  for  infants, 
tnd  the  like ;  and  sales  made  under  the  provisions  of  the  stat- 
ates  of  the  several  States  for  the  enforcement  of  the  payment 
of  taxes,  or  of  special  liens  thereon. 

This  mode  of  creating  title,  vhich,for  convenience,  may  be 
called  title  6y  o^ee  ffrant,  vrould  open  too  extensive  and  va- 
ried a  field  of  inquiry  to  consider  in  detail ;  and  the  examina- 
tion is,  therefore,  confined  to  limits  more  suitable  to  a  work 
like  the  present  To  cany  the  purposes  of  such  levy  or  sale 
into  effect  implies  the  execution  of  a  statute  power,  varying 
according  to  the  subject-matter  upon  vhioh  it  is  exercised. 
The  subject  of  levies  and  sales  of  land  upon  execution  was 
spoken  of  in  a  former  part  of  Hm  work.*  The  reader  vrill 
also  find  it  treated  of  by  Chancellor  Kent  in  the  fourth  vol- 
ume of  his  Commentaries  ; '  and  to  these  he  is  referred,  with 
what  may  be  hereafter  said  of  the  requisite  formalities  to  be 
observed  in  the  terms  and  execution  of  such  and  sunilar 
deeds. 

2.  But  it  may  be  observed,  that  whatever  is  the  form  pre- 
scribed by  statute,  whereby  the  Ismd  of  a  debtor  is  appro- 
priated by  act  of  law  to  the  payment  of  a  judgment  creditor, 
tiie  title  thereby  acquired  is,  to  all  intents,  as  valid  and  effect- 
ual, with  few  if  any  exceptions,  as  if  it  had  been  conveyed 
by  the  debtor  himself  by  a  deed  in  the  proper  and  requisite 
fbnn.  It  is  the  policy  of  the  law,  in  all  the  States,  to  give  to 
creditors  a  r^ht  to  avail  themselves  of  the  property  of  their 
debtors,  with  certain  limitations  and  restrictions,  and  which  is 
to  apply  as  well  to  the  case  of  deceased  as  living  debtors ;  and 
the  law,  accordingly,  provides  means  for  carrying  out  this 
policy. 

*  In  case  of  persons  dying  intestate,  provision  is  [*588] 
made  whereby  courts  are  authorized  to  empower  their 
administrators  to  sell  and  convey  the  lands  of  the  deceased, 
and  thereby  to  pass  a  good  title  to  the  same.  The  same  is  true 
in  respect  to  testate  estates  of  persons  indebted,  whose  execu- 
tors are  not  empowered  by  their  wills  to  make  sale  of  their 
lands. 

>  4  Kmt,  Cob.  i2B  at  mq. 
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8.  In  these  caees,  as  tbe  executor  or  administrator  acts 
solely  under  a  power  conferred  by  statute,  be  must,  in  order 
to  render  the  sale  efieotaal,  comply  with  the  various  require- 
meute  of  the  statute ;  and,  regularly,  the  deed  by  which  it  is 
attempted  to  pass  the  title  to  a  purchaser  should  show,  upon 
its  face,  a  recital  of  the  steps  which  have  been  taken  in  con- 
Bummating  the  sale,  as  well  as  a  statement  of  the  authority  - 
by  which  it  is  executed ;  though  it  would,  probably,  be  suf- 
ficient if  the  deed  in  any  part  of  it  showed  the  capacity  in 
which,  and  the  power  under  which,  the  person  executing  it 
acted  in  making  the  oonveyance.^  If  a  will,  under  which  an 
executor  acts,  authorizes  him  to  sell  testator's  lauds,  there  is 
no  need  of  a  surrogate's  order  to  make  his  sale  effectual.* 
But  in  order  to  the  feceiving  of  an  executor's  deed  as  valid 
and  effectual,  it  must  be  shown,  preliminary  thereto,  that  the 
statutory  requirements  have  been  complied  with,  or  that  as 
express  power  was  given  in  the  will  under  which  he  acts.' 
There  are  cases  where  the  law  will  presume  that  an  act  re- 
quired by  law  to  be  done  is  done,  as  where  it  is  imposed  upon 
one  as  a  duty,  and  a  failure  to  perform  the  act  would  make 
him  guilty  of  a  criminal  neglect  of  such  duty.  So  the  regu- 
larity of  official  proceedings  wiU  often  be  presumed  after  a 
long  lapse  of  time.    Thirty  years  have  been  held  sufficient.* 

4.  Much  and  perhaps  all  that  has  been  said  of  sales  of  es- 
tates of  deceased  perBona  would  apply  to  sales  by  guardians 
of  minors,  spendthzifte,  lunatic  persons,  &c.,  when  made  by 

1  Eingibtii7  o.  Wild,  8  K.  H.  BO ;  Omwold  v.  BIgelow,  6  Conn.  258 ;  Lock- 
mmj  V.  SturtaTuit,  S  Conn.  878 ;  Planten'  B&nk  v.  Johnaon,  7  Smedea  &  H. 
449;  CunpbeU  r.  Enighta,  26  He.  224;  Jurit  d.  Riuiick,  12  Ho.  63;  WorthT^ 
«.  JohnioD,  aOa.  238;  Sheldon  n.  Wright,  1  Seld.  437;  Jonei  d.  Taylor,  7  Tei. 
240;  DooUcUe  k.  Holton,  28  Tt  SI9 ;  Longworth  ■>.  Bank  of  United  StatM, 
6  Ohio,  633.  If  land  is  regnlarlj  lold  on  execution,  ■  revenal  of  the  judgment 
aftemarda  irill  not  diml  the  title  of  the  purchaaer.  Feger  tr.  Reefer,  S  Watt*, 
297.  Bat  s*aleb/a«heriir,of  land  not  belonging  to  the  Judgment  debtor,  give* 
no  title  or  right  of  entrr  to  the  purchaaer.  Smith  v.  Steele,  17  Penn.  St.  SO. 
A  Mie  OD  execution  relatn  back  to  the  time  when  the  judgment  became  a  tien, 
cutting  off  Intermediate  interetta.  Fell  d.  Price,  8  Gilm.  190.  See  Boyd  b. 
Longworth,  11  Ohio,  2G2 ;  Alexander  c.  Heiry,  9  Ho.  514. 

■  Pajne  b.  Payne,  16  Cal.  291.  >  While  n.  Hoiea,  SI  Cal.  44. 

*  Williami  v.  Eaat  India  Co.,  8  K.  199,  and  caiei  itluatrnting  thig  on  pp.  IM, 
200;  Eu-twell  v.  Root,  19  Johna.  WI;  King  v.  Hawkini,  10  E.  211;  1  Oreenl. 

Et.  gao;  ib.f  2a 
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Koense  and  authorit7  of  ooarts  under  the  statutory  provisioDS 
of  the  several  States.  These  statutes  prescribe  the  requisite 
steps  to  he  taken  and  formalities  to  be  obserred  to  give  effect 
to  BQch  sales  ;  and  it  is  neceesary  that  these  should  be  sub- 
Btantially,  and  often  strictly,  complied  with,  in  order  to  give 
validity  to  any  deed  which  may  be  executed  under  such 
power.  But  it  woold  occupy  space  which  can  be  better  em- 
ployed npoD  other  topics  to  undertake  to  give  the 
statutes  of  the  several  States  *  regulating  these  and  [*6S9] 
sales  by  execntors  or  administratora,  or  any  consid- 
erable number  of  the  cases  upon  the  subject  which  are  scat- 
tered through  the  volumes  of  reports. 

5.  The  same  may  be  stud  of  any  attempt  to  define  the 
power  of  the  legislature,  by  special  laws,  to  authorize  sales  or 
to  ratify  imperfect  sales  made  by  persons  acting  officially,  or 
to  transfer  the  title  of  lands  &om  one  person  to  another,  sucb 
as  the  special  act,  in  one  case,  where  an  executor  of  a  will, 
made  and  proved  in  New  Hampshire,  sold  lands  in  Rhode 
Island,  without  authority,  to  pay  debts  of  the  deceased,  and 
the  title  was  confirmed  by  the  legislature  of  Rhode  Island.^ 
This  opens  an  interesting  inquiry  upon  a  subject  which  has 
often  been  before  the  courts,  but  upon  which  their  decisions 
have  not  been  uniform.  It  is  not  proposed  to  consider  these 
deciuons  in  detail ;  and  it  may  be  remarked,  that  very  little 
ud  in  furnishing  a  guide  by  which  to  determine  the  questions 
involved  can  be  derived  from  the  action  of  the  British  Parlia* 
ment,  to  whose  power  there  is  no  such  limitation  aa  is  pro- 
vided in  the  American  constitutions,  and  the  checks  which 
courts  are  thereby  authorized  to  interpose  to  the  action  of  the 
legislature.  Aa  a  general  proposition,  a  legislature  may  do 
any  thing  not  inhibited  by  the  constitution.  Beyond  that  it 
is  omnipotent.*  But  a  law  so  passed  as  to  depend  upon  a 
Tote  of  the  people  whether  it  shall  take  effect  or  not,  if  it  be 

1  WiElkliuon  n.  Leland,  2  Pat  SZT ;  s.  0.  10  Pet.  291.  Bat  lee  Jon«  v.  Ferry, 
10  Terg.  6S ;  Luie  n.  Domuui,  S  Soun.  ZS8 ;  BUckw.  Tu  TiUea,  80,  SI ;  Bott 
V.  Perler,  llMau.  169,  ITl.  Bee  alio  Price  i>.  Bner,  22  lod.  26;  Floraoline  v. 
BwtOD,  2  WaU.  n.  S.  2ia 

*  Chicago  e.  Lamed,  U  Dl.  28D ;  Oarke  v.  Rocliefler,  24  Barb.  4T0,  480, 489 ; 
WdUnKUn  >.  PetiticNina,  to.,  IS  nok.  96 ;  HeniU  *.  ShetbnnM,  1  N.  H.  199. 
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a  general  dne,  U  not  a  valid  act  of  legislation.'  The  goTern- 
ment  has  a  right  to  provide  the  mode  in  which  eziating  rights 
may  be  forfeited ;  but  it  cannot  ttanefer  or  deprive  the  citizen 
of  them,  except  for  an  offence  against  the  laws  of  the  govern- 
ment.' A  legislature  cannot  pass  a  retrospeotive  act  which 
ahall  Impair  vested  rights.  But  this  does  not  apply  to  reme- 
dial fltatntes,  provided  they  do  not  impair  contracts,  but  only 
go  to  confirm  rights  already  existing,  or  provide  a  remedy  to 
cure  defects.'  Thus  a  statute  giving  validity  to  deeds  made 
by  married  women,  defectively  executed,  was  held  good.* 
In  respect  to  the  right  to  take  private  property,  by  the  exer- 
cise of  what  is  called  eminent  domain  in  the  State,  there  ia 
little  that  needs  to  be  said.  It  can  only  be  done  for  pablio 
uses,  and  that  upon  making  a  just  compensation  to  the  owner 
for  the  same.  To  that  extent,  it  is  a  power  inherent  in  Ihe 
sovereignty  of  every  State,  and  is  based  upon  the  idea  that 
private  interests  must  yield  to  public  necessity.'  The  only 
restriction  upon  this  power  is,  that  it  should  provide  for  com* 
pensation  being  made.'  But  no  one  but  the  owner  can  ob- 
ject that  provision  has  not  been  made  to  satisfy  the  party 
whose  property  has  been  taken ;  and  if  he  assents  to  it,  no 
other  one  can  object.^  But  this  power  does  not  imply  any 
tight  on  the  part  of  the  State  to  take  the  property  of  one 
oitizen  and  give  it  to  another,  whether  with  or  without  com- 
pensation.'    An  act  taking  the  estate  of  A,  and  giving  it  to  B, 

1  Clarke  v.  Rocheiter,  nip. ;  Barto  >.  HEmrod,  4  8eld.  488. 

■  BiuMll  B.  Snnuer,  86  HI.  8T4. 

>  Dentid  V.  Waldie,  80  Ctl.  144 ;  1  Kent,  4SG. 

*  Chesnnt  v.  Shane,  16  Ohio,  609 ;  Mercer  t.  WaUon,  1  Watt*,  856 ;  Wktaon 
V.  Ifercer,  8  Peten,  108;  Tate  v.  Slcraltzfoos,  Ifl  S.  ft.  R.  SGl 

*  See  Commlwionen,  &c.  v.  Wlthen,  29  HIu.  21,  ai  to  appropriating  waten 
of  pnUiD  itraanu,  &o.,  for  public  nse.  HefWard  t>.  Major  N.  T.,  8  Seld.  R24 ; 
Tajlor  n.  Porter,  4  Hilt,  148 ;  Bu^o  R.  B.  e.  Brainard,  6  Seld.  108 ;  Canon  v. 
Coleman,  8  Stockt.  Cb.  108 ;  Chicago  v.  Lamed,  84  111.  276 ;  Clarke  d.  Bochea- 
ter,  24  Barb.  481 ;  Moale  v.  Baltimore,  6  Md.  814. 

I  Eut  Tenn.  A  V.  Railnwd  v.  LoTe,  8  Head,  64. 
1  Haakell  v.  New  Bedford,  108  Maaa.  214. 

*  Tarick  n.  Smith,  6  Paige,  ISS ;  Amiiramith  v.  Borilng^m,  4  McLean,  495 ; 
Fowen  d.  Bergen,  2  Seld.  868 ;  People  v.  Mayor,  tc,  4  Conut.  422 ;  Comnoo- 
wetllh  V.  Alger,TCiuh.  6>,86{  OiUanv.Hutehitwia,  18  CaLieS;  AdaiM  ■> 
Falmer,  51  Ue.  494,  4S5. 
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waa  bield  void,  tboogh  passed  while  the  State  vras  a  Colony.' 
This  power  can  be  exeroised  by  the  direct  action  of  ths  l^ps- 
lature,  or  by  creating  corporations  with  authority  to  take 
lands  where  it  is  for  a  public  use,  like  the  construction  of  lail- 
loads,  canals,  and  like  public  works.' 

5  a.  Among  the  deciaions  bearing  upon  the  fotegoiug  propo- 
dtions,  the  following  may  be  mentioned :  Towns  cannot  lay  out 
ways  for  the  private  use  of  individuals  over  the  lands  of  otJiers ; ' 
a  State  cannot  deprive  a  joint-tenant  of  his  right  of  sorvivor- 
ehip  by  an  act  passed  after  such  right  has  vested ; '  nor  can  a 
State  take  private  land  for  a  lighthouse,  since  that  beloogs  to 
the  United  States  alone,  who  alone  have  the  power  to  take  it 
for  Buob  purposes.  All  that  a  State  can  do  in  such  oases  is,  to 
cede  jurisdiction  to  the  United  States  over  the  land  taken.' 
But  a  State  may  authorize  the  United  States  to  exercise  the 
right  of  eminent  domain  by  taking  land  for  the  site  of  a  post- 
office  and  treasury.'  So  it  may  au&orize  a  public  corporatioD, 
like  one  to  construct  a  canal,  created  by  the  govevnoieot  of 
another  State,  to  take  lands  for  the  use  of  such  corporation.' 

In  attempting  to  define  the  cases  in  which  a  legislatoze 
may,  by  special  act,  change  the  ownership  of  land,  or  author^ 
ize  one  man  to  transfer  the  interest  of  another  in  landst  there 
are  certain  principles  which  may  be  regarded  as  elementary, 
which  will  serve  as  tests  to  be  applied  to  the  questions  as  they 
arise.  And,  in  the  first  place,  the  power  to  do  this  does  not 
depend  upon  its  being'  by  a  general  law  or  special  act.'    In 

t  Bowman  s.  Uddleton,  1  Btj,  2SS;  Ben  v.  Singleton,  Hwtin,  N.  C  49; 
QahM!7,  Kep.  G29, 6S0,  note,  uid  cue*  cited. 

I  Bnfblo  R.  S.  V.  Bnuurd,  &  Seld.  100;  Bloodgood  v.  Hohkwk  A  H.  Ball- 
raad,  18  W«nd.  9 ;  Hooker  v.  N.  H.  kS.  Co.,  14  Comi.  146;  Caibnuno,  Smith, 
■4  He.  247,  where  the  point  ie  examined,  how  iax  tbia  can  be  Uwflillj  exetdted 
before  pajmeiit  or  proTliion  for  ■■cerCminiiiB  md  payment  of  damagei  ahall  have 
been  made.    See  abo  the  caeoe  there  coUscted. 

t  Flagge.E1a«g,  16Qi«f,  ISO;  Wildr.  Deig,48Ind.  466;  Tid.  lBAm.B^ 
4M,(Kite. 

*  Qner  b.  Blancbard,  40  Cal.  198. 

*  pMplav.  Hnmphngr,  2BHlch.4Il;  Burt  v.  Herobmla' Int.  Ca,  lOOMaaa. 
WO. 

*  Burt  V.  Merchatili'  Ini.  Co..  IOC  Haii.  866,  862 ;  Rcddall  v.  Brjin,  14  Hd. 
444;  GUmeTD.  lime  Point,  18  Cal.  229.    See  On  ■>.  Qoimby,  64  N.  H.  690. 

1  Matter  of  Townihend,  S8  N.  T.  171. 

*  Edward!  v.  Pope,  8  Scam .  478 ;  Eibbf  v.  Cbltwood,  4  Hon.  96 ;  Sohier  e. 
IbM.  Gm.  Hartal,  8  Cuah.  488. 
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the  next  place,  wherevet  the  act  is  based  upon  the  assump- 
tion or  exercise  of  judicial  power,  it  is  void,  since  legislatures 
are  prohibited  bom  the  ezercise.of  such  powers.'  lu  the  next 
place,  a  legislatiTe  act  cannot  authorize  the  property  of  a  cifci-' 
zeu  to  be  .taken  from  him  throi^h  the  inetrumentalitj  of  s 
aale  or  otberwiee,  bo  long  as  be  is  under  no  legal  disability  to 
manage  his  own  afhirs,  where  the  effect  is,  not  to  convert  it 
to  the  use  of  the  government,  but  to  transfer  it  from  the  origi- 
nal owner  to  a  third  person.  The  cases  under  this  head  are 
numerous,  and  the  proposition  can  be  best  illustrated  by  re- 
ferring to  some  of  them.  The  langu^e  of  Story,  J.,  in  Wil- 
Mnson  V.  Leland,'  is,  "  We  know  no  case  in  which  a  legislative 
act  to  transfer  the  property  of  A  to  B,  without  his  consent, 
has  ever  been  held  a  constitutional  exercise  of  legislative 
power  in  any  State  of  the  Uuion."  So  an  act  compelling  the 
owner  of  a  ground  rent  irredeemable  to  accept  from  .  the 
ground  owner  a  sum  of  money  in  extinction  thereof  is  void, 
as  being  unoonstitutionftl.'  Bronson,  J.,  in  Taylor  v.  Porter, 
above  cited,*  says  :  "  When  a  man  wants  the  property  of  an- 
other, I  mean  to  say  that  the  legislature  cannot  help  him  in 
making  the  acquisition."  And  the  langu^e  of  the  court  of 
Ohio,  in  one  case,  was,  "  The  legislature  may  oure  the  title 
to  property,  but  cannot  create  it." '  In  New  York,  the  legis- 
lature, by  a  special  act,  discontinued  an  ancient  street  in  a 
city,  and  gave  the  soil  of  it  to  the  city.  It  was  held  void  so 
fiu-  as  it  undertook  to  dispose  of  the  soil,  as  that  belonged  to 
private  persons.*  So  the  court  of  Pennsylvania  took  the  dis- 
tinction above  alluded  to  between  the  act  of  the  legislature 
affecting  lands  whose  owner  is  under  a  disability,  and  one 
where  be  is  not.  Thus,  in  one  case,  lands  had  been  ^ven 
to  trustees  to  be  held  during  the  life  of  a  son,  for  his  support, 
and,  after  his  death,  to  be  divided  among  heirs ;  and  an  act  of 
the  legislature  authorized  the  sale  of  this  land,  and  the  invest* 

1  Bdwuib  V.  Pop«,  lup. ;  L«ne  n.  Donnan,  8  Sckin.  tS8 ;  Bke  >.  PArkBun, 
IS  Mm>.  sas ;  Jone*  e.  PeiTj,  10  Terff.  69. 

*  2  Pet  668 ;  Herwttrd  v.  tlAjor,  8  Said.  834 ;  Adam*  i>.  PalDMr,  61  M«.  4H 

*  FaUirit'*  AppMl,  67  P«dii.  479. 

*  4  HUl,  147.  *  Good  v.  Zercfaer,  IS  Ohio,  808. 

*  Matter  of  Albanj  Stnet,  11  Wend.  140,  168 ;  John  and  Chcrrj  StraM^ 
Ifl  Wend.  67fl. 
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ing  the  proceeds  to  the  same  uses  aa  the  land  itself  was  held ; 
bat  the  reversioueTs,  haTing  been  adults  at  the  time  of  thici 
being  done,  objected  to  the  sale,  and  it  was  held  to  be  void.' 
So  in  Massachusetts,  where  devisees  for  life  sold  the  land  in 
fee,  and  tbe  legislature  by  special  act  confirmed  the  title,  it 
was  held  void  aa  to  the  reversioners,  in  depriving  them  of  their 
estate  without  tkeir  consent,  and  without  compensation  made.' 
And  where  a  testator  signed  a  wrong  paper  as  his  last  will, 
under  a  mistake,  it  was  held  that  it  was  not  competent  for 
the  l^slature  to  authorize  the  courts  to  try  the  question,  and 
reform  his  will,  since  it  would  be  divesting  his  legal  heirs  of 
the  estate  which  bad,  in  the  mean  time,  descended  to  them.* 
In  Illinois,  a  special  act  authorizing  J.  L.  to  sell  the  land  of  a 
deceased  peraon,  and  out  of  the  proceeds  to  pay  himself  and 
J.  B.  a  certun  sum  advanced  by  them  on  account  of  the  es- 
tate, it  was  held  to  be  unconstitutional  and  void :  1st.  Because 
the  legislature  was  not  a  competent  body  to  determine  what 
sum  was  due ;  and  2d.  Because  the  sale  was  not  for  the  bene- 
fit of  the  general  creditors  of  the  estate,  but  for  a  part  only 
of  them.*  The  case  of  Powers  v.  Bergen  was,  in  some  re- 
spects, like  those  above  meutioned.  In  that  case  there  waa 
a  special  act  authoriung  executors  to  sell  lands  in  fee,  the  use 
of  which  was  given  to  certain  tenants  for  life,  with  a  remain- 
der over,  and  held  to  be  void,  as  it  was  authori^ug  the  sale 
of  one  man's  estate  to  another,  without  any  ^^cy  on  the 
part  of  the  owner,  or  any  reasons  given  for  creating  the 
power.  The  court  say :  "  If  the  legislature  should  pass  an 
act  to  take  private  property  for  a  purpose  not  of  a  public 
nature,  as  if  it  should  provide,  throi^h  certain  forma  to  be 
observed,  to  take  the  property  of  one  and  give  or  seU  it,  which 
is  the  same  thing  in  principle,  to  another,  the  law  would  be 
clearly  unconstitutional  and  void."  *  The  cases  in  which  it 
has  been  held  that  a  legislative  act  may  avul  in  creating  a 
good  title  to  land  seem  to  be  of  three  classes,  and  the  au> 
thority  to  pass  such  acts  seems  to  be  limited  to  these :  lat.  In 

>  Errlne'i  Appeal,  19  Feim.  St  266. 
1  Sohier  r.  Max.  0«n.  Hoipital,  8  Cuah.  488,  49S. 

*  Alter*!  Appeal,  67  Fenn.  St  S41.  *  lAne  v.  Donnan,  3  Scam.  2S8. 

*38eld.&6B.    Bee  alio  Cbmrnt  >.  Shaa'a  Lawte,  16  Ohio,  689 ;  Jackion  >. 
CatUn,  2  Johna.  208. 
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confirming  s  title,  where  the  ptoceediogs  or  sale,  b;  which 
it  has  been  attempted  to  convey  land,  have  proved  to  be  d&f 
fectave  or  incomplete  for  informality ;  2d.  Where  the  owners 
of  the  land  to  be  conveyed  have  been  under  a  disability,  like 
that  of  infancy,  lunacy,  or  the  like,  where  the  State  acts  as  a 
kind  of  parent  patria  in  taking  care  of  the  property  of  its 
Bobjeots  incapable  of  managing  their  own  afbira ;  8d.  Where 
the  sale  is  made  for  the  purpose  of  satisfying  the  debts  of  a 
person  deceased.  Among  the  cases  under  the  first  clsss  was 
an  act  confirming  the  title  to  lands,  the  deed  to  which  was 
defective  in  form,  by  reason  of  the  acknowledgment  of  the 
wife  not  having  been  properly  certified.^  But  a  legislative 
act  cannot  make  a  defective  tax-title  good.^  In  another  oasot 
where  commissioners,  in  order  to  make  partition  of  lands, 
were  authorized  to  sell  them,  but  instead  of  making  deeds 
to  the  purchasers,  as  they  should  have  done,  made  them  to 
others,  who  had  purchased  of  the  first  purchasers,  an  act  c(»i- 
firmatory  of  the  title  was  held  valid."  In  another,  an  execu- 
tor, under  a  license  of  court  to  sell  lands,  omitted  to  publish 
notice  of  his  petition  for  leave  to  sell,  and  the  lagialature  con- 
firmed the  title  to  lands  sold  by  him,  tiie  children  of  the  tes- 
tator having  assented  to  the  sale.^  But  where  the  devise  was 
of  real  estate  to  a  charity,  with  power  in  the  mant^ers  to  rent, 
but  not  to  sell,  it  was  held  that  the  legislature  could  not  em- 
power these  managers'  to  sell  the  land,  and  convert  it  into 
money.'' 

The  second  class  is  much  more  comprehensive  in  the  eub- 
jects  to  which  it  applies ;  and  the  law,  in  respect  to  them, 
rests  upon  the  general  idea  that  the  State  is  bound  to  take 
care  of  the  interests  of  its  citizens  who  are  incapacitated  to 
act  for  themselves;  and,  for  that  purpose,  powers  adequate 
are  delegated  to  the  l^islature.^   Among  the  cases  illustrative 

1  WatHHi  V.  Mercer,  8  PeL  86 ;  CtiMDUt  n.  Shaae'a  Lomm,  16  Ohio,  699 ;  can. 
Ira,  Oood  v.  Zercher,  12  Ohio,  SSI ;  Adamt  v.  Palmer,  61  M«.  491. 

1  Con^tj  v.  Cable,  87  III.  82,  00.  *  Ke^mej  v.  T«;lor,  16  How.  494. 

*  8oh<er  D.  Mais.  Gen.  Hoapital,  S  Ciub.  483. 

*  Tharp  n.  Fleming,  1  Hoiut.  G92. 

*  Bohiern.  MiH.  Oen.  Hoipit>l,8Cu>h.4aS,4e7;  BloeD.Parkman,  l«Hui. 
8ZS;  Davison  ti.  Jobonnot,  T  HeC.  3S6;  Estep  cHntcbman,  U  S.  &  B.4S6,  438; 
Clarke  r.  Van  SurUj,  15  Wend.  486.  446;  Power*  >.  BergHi,  2  Setd.  S6B,  866; 
Clarke  i.  Hajee,  9  Qnj,  426. 


.dbyCoOgIc 


CB.  m.  §  2.]  UTtH  BT  OEAKT.  217 

of  Hob  is  one  put  in  Sohier  0.  MaBsachuaetts  General  Hospital, 
above  cited,  where  an  act  authorized  the  sale  of  land  of  which 
there  was  a  life-estate,  with  a  reversion  in  persons  who  could 
not  be  ascertained,  bat  were  represented  bj  trustees.  It  was 
not,  in  &et,  depririog  a  party  of  hia  property,  but  authoriz- 
ing a  ohaoge  in  its  form.  So  in  Rice  v.  Farkman,  cited  also, 
the  act  authorized  a  father  to  sell  the  land  of  hid  minor  chil- 
dren, and  convert  the .  same  into  money  for  investment. 
"  This  power,"  say  the  coart,  "  moat  rest  in  the  legislature 
of  this  Commonwealth,  that  body  being  alone  competent  to 
act  as  the  general  guardian  and  protector  of  those  who  are 
disabled  to  act  for  themselves."  ^  And  in  Sohier  v.  M&ssft- 
chuaetts  G-eueral  Hospital,  tJie  court  say,  it  goes  upon  the 
necessity  of  the  legislature  having  the  power  to  authorize  the 
sale  of  estates  of  infants,  idiots,  insane  persons,  and  persons 
not  known  or  not  in  being,  who  cannot  act  for  themselves. 
In  such  cases,  the  legislature,  as  parens  patricB,  can  disen- 
tangle and  unfetter  the  estates  by  authorizing  a  sale,  taking 
precandon  that  the  substantial  rights  of  all  are  protected  and 
seeared.'  In  Davison  v.  Johonuot,  the  act  authorized  a  guar- 
dian of  an  insane  person  to  sell  his  land,  and  the  court  sus- 
tained it,  as  being  the  exercise  of  a  proper  tutorial  power  in 
such  cases,  although  one  purpose  of  making  the  sale  was  to 
raise  money  to  pay  off  an  inoumbrance  upon  another  part  of 
die  ward's  estate.'  In  Doe  v.  Douglass,  the  act  authorized 
an  administrator  of  an  intestate  estate  to  sell  the  real  estate 
of  the  deceased  upon  such  terms  as  he  should  deem  most 
advant^eous,  the  proceeds  of  the  sale  to  be  in  his  hands, 
to  be  disposed  of  according  to  law,  the  heirs  of  the  intes- 
tate being  minor  children.*  In  another  case,  the  act  gave 
a  guardian  of  a  minor  authority  to  sell  his  ward's  lands  for 
bis  maintenance  and  education.^  And  in  still  another,  it 
authorized  a  guardian  of  minors  to  convey  their  estate  to  a 
particular  person  to  whom  their  father  had  baigained  it  in  his 
lifetime.'    The  doctrine  of  some  of  the  above  cases  is  contro- 

>  16  HaM.  326,  829.    Sea  Blmgge  v.  UUe*,  1  Stoiy,  426. 

1  S  Ctuh.  US,  «g7.  *  7  Met.  896.  «  8  BUck£  la 

•  Cochno  ■>.  Via  Suria?,  20  Wend.  806;  s.  a.  16  Wend.  486,  M6. 

*  E*up  V.  Hutchuun,  14  8.  &  B.  486. 
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Tflrted  by  Green,  J.,  in  Jooes  v.  Peny ;  *  while  the  court,  in 
Rice  V.  Parkmaii,  held  that  it  was  no  objection  to  the  legisla- 
ture acting  specially  upon  these  cases,  that  they  had  delegated 
a  like  power  to  tribunals  which  were  created  by  a  general 
law.*  The  third  class  of  legislative  powers  in  respect  to  the 
disposal  of  private  estates  by  special  acts  rests  upon  the  idea, 
that,  upon  the  decease  of  a  debtor  leaving  property,  his  cred- 
itors have  a  paramount  claim  to  so  much  of  it  as  is  necessary 
to  satisfy  their  debts  ;  and  that  an  act  of  legislation  which  ac- 
complishes this  idea  will  be  valid,  though  the  form  in  which 
it  is  done  may  vary  from  the  general  law.  The  leading  case 
upon  this  part  of  the  subject  is  that  of  Wilkinson  v,  Leland, 
where  an  executor,  appointed  in  New  Hampshire,  sold  land 
in  Rhode  Island,  without  having  the  will  approved  there,  fw 
the  payment  of  the  debts  of  the  testator.  After  this,  the  legis- 
lature of  Rhode  Island,  hy  a  special  act,  confirmed  the  sale. 
It  was  held  to  make  a  good  title,  although  utterly  void  until 
thus  coniirmed.'  In  another  case,  the  act  authorized  one  of 
two  administrators  to  convey  the  land  of  the  intestate  directly 
to  his  creditoi-3,  they  taking  the  same  at  twenty-five  per  cent 
discount  from  the  appraised  value  thereof.  The  act  was  per- 
missive, and  not  compulsory/  In  Kentucky,  the  validity  of 
acts  have  been  sustained  by  which  the  lands  of  a  deceased 
debtor  were  sold  for  the  payment  of  hia  debts,  although  the 
mode  of  doing  it  was  variant  from  that  required  by  the  gen- 
eral statute  upon  the  subject.*  So  in  Alabama,  an  act  author- 
izing an  administratrix  of  an  intestate  debtor,  who  died  there, 
to  sell  his  lands  for  the  payment  of  his  debts,  either  by  herself 
or  her  attorney,  was  held  good,  and  a  sale  made  by  her  attor- 
ney valid,  although  she  was  a  resident  in  Massachusetts.' 

6.  Sales  under  and  by  virtue  of  decrees  of  courts  of  chan- 
cery stand  upon  somewhat  different  ground.  The  subject  ia 
treated  of,  in  its  practical  application,  in  Mr.  Daniell's  Chan- 

1  10  Terg.  69. 
,  *  mbbf  V.  Chitwood,  *  Uon.  96 ;  Shehu  v.  Bainett,  0  Mon.  694. 

*  S  P«t  627.  *  LuigdoD  V.  fitroDg,  3  Vt.  2St. 

*  Klbbj  V.  Chitwood,  lup. ;  Shehui  v.  Bmmett,  np. 

*  Wntkin*  r.  Holman,  IS  Pet.  69-  Upoa  the  point  of  granting  to  tnuteei  of 
oboTcbeB,  ceaeteriei,  te-,  leBve  to  lell  the  Hm«,  tee  SoMer  c.  Trinity  Church, 
109  Man.  1.^. 
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oei7  Proctiofl.  Such  sales  are  ueuall;  made  through  Uie 
agency  of  a  master,  who  ordinarily  is  required  to  make  the 
sale  hy  pablio  auction  to  the  h^hest  bidder,  hut  sometimes  is 
aatborized  to  do  it  b;  private  contract  But  the  duty  of  the 
master  seemB  to  be  merely  to  make  the  contract.  He  then 
reports  his  proceedings  to  the  court,  who  thereupon  require 
of  the  parties  to  execute  the  proper  deeds ;  the  master  being 
a  kind  of  t^ent  to  bring  about,  by  means  of  the  court,  a  con- 
Teyance  by  deed  from  the  vendor  to  the  purchaser.'  But  the 
powers  and  duties  of  courts  of  chancery,  in  the  matter  of 
making  sales  in  the  several  States,  will  be  found  to  be  very 
Tarious.  Such  are  the  authorizing  of  sales  of  mor^^ed  es- 
tates for  purposes  of  foreclosure,*  or  to  satisfy  a  vendor's  lien,* 
the  appointment  of  special  trustees  to  sell  the  estate  of  de- 
ceased persons  for  payment  of  their  debts,*  and  the  like ;  in 
all  which  cases,  it  is  believed,  courts  empower  the 
trustee,  commissioner,  or  master,  as  *he  may  be  [*540] 
named,  to  make  the  sale  and  execute  the  deed,  in 
most  if  not  all  respects  in  like  manner  as  these  are  done  in 
making  sales  by  sherifEs  or  other  officers.  The  deeds,  in  such 
case,  ought  regularly  to  show  the  grounds  snd  purposes  of 
sale,  and  the  authority  by  whicG  the  act  is  done.'  But  where 
a  trustee  was  authorized  to  sell  trnst-property  if  he  deemed 
it  necessary,  and  he  conveyed  it  by  a  deed  wherein  he  was 
neither  named  as  trustee,  nor  was  there  any  recital  of  a  sale 
being  deemed  necessary,  it  was  held  to  be  a  valid  and  effect- 
ual deed.^  A  sale  by  a  master  is  a  judicial  sale,  and  binds 
all  the  parties  to  the  suit  who  have  right  or  claim.'  And  where 
the  sale  is  made  nnder  a  decree  of  a  court  of  equity,  it  is 
competent  for  the  court  to  put  the  purchaser  in  possession. 
Such  would  be  the  case  where  a  sale  of  the  premises  is  made 
to  foreclose  a  mort^i^e.*     In  some  cases,  if  the  judgment 

1  DuiieD,  Chuc.  Pnct.  144T,  1469. 

I  Eenhsw  v.  ThompMii,  4  John*.  Cb.  SOQi  Creighton  e.  Pune,  9  AU.  168. 
8m  Deanlng  v.  Smith,  3  Johni.  Ch.  8M. 

■  JoDM  V.  FroiDKn,  S  Moo.  12T.  *  ShriTer  b.  Lfnn,  2  How.  67,  68. 

■  Wood  V.  Mun,  8  Sumn.  818;  Tooiej  e.  Eaue,  1  Smedea  &  H.  Ch.  618; 
Alkini  V.  Kimun,  20  Wend.  241. 

*  Hunilkm  d.  Croabj,  82  Conn.  84T.  '  S&ndi  v.  Codwiie,  4  Jobna.  B02 

*  Eerahkw  f.  Tbomprcn,  t  Jobiw.  Cb.  809 ;  Scbendk  v.  CoDorer,  2  Beasle/, 

no. 
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under  which  a  judicial  sale  has  been  had  is  reversed,  the 
title  acquired  by  a  purchaser  at  such  sale  will  &il ;  as  whore 
BDch  judgment  was  reversed  for  irregularity  in  the  proceed- 
ings Dpon  which  it  was  rendered,  and  the  purchaser,  at  a.  sale 
under  it,  was  the  attorney  in  the  suit,  it  was  held  that  he 
most  be  taken  to  have  purchased  with  a  knowledge  of  the 
defects  in  the  proceedings,  and  his  title  was  avoided  by  such 
reversal.'  The  same  rule  would  apply  if  the  plaintiff  in  the 
original  suit  had  been  the  purchaser ;  but  if,  in  such  sale, 
the  purchaser  is  a  stranger  without  notice,  and  he  has  paid 
the  purchase-money  for  a  legal  estate,  and  has  an  officer's 
deed  for  the  same,  his  title  would  not  be  affected  by  a  reversal 
of  the  judgment  under  which  the  sale  is  made.*  The  same 
rule  applies  in  Missouri,  and  extends  to  protect  a  title  gained 
under  such  sale  by  a  person,  bona  fide,  who  is  a  stranger  to 
the  proceedings  upon  which  the  reversal  i-ests ;  and  a  similar 
doctrine  prevails  in  IHinois.'  But  in  Massachusetts,  if  a  judg- 
ment is  reversed  which  has  been  satiefied.  by  a  levy  on  the 
debtor's  land,  he  may  recover  it  with  the  rents  and  profits  in 
a  writ  of  entry  against  the  levying  creditor,  or  such  creditor's 
grantee.* 

7.  A  decree  for  a  conveyance  does  not  operate  as  a  convey- 
ance." It  has  no  effect  upon  the  position  of  the  parties  in 
leepect  to  tbe  land  until  it  has  been  executed.^  But  a  deed 
made  to  carry  out  a  sale  under  a  decree  in  chancery  is  evi- 
dence of  title  in  the  grantee  i^ainst  all  the  world.'  If  the 
deed  be  not  executed  within  the  time  limited,  it  still  operates 
as  a  conveyance,  subject,  as  between  the  parties,  to  have  the 
title  revert  if  tbe  decree  is  reversed ;  but  if  the  decree  is 
executed  in  good  faith,  a  reversal  of  it  will  not  direst  the  title 
of  the  purchaser .B 

8.  There  is  another  class  of  sales  and  conveyances  of  real 
estate  unknown  to  the  common  law,  provided  for  by  the  stat- 
utes of  many  of  the  States,  whereby  a  mechanic  who  does 

>  CMpio  ■>.  Page,  18  WalL  800,  878.    *  Rajnold*  v.  Horri*,  14  CiJ.  697,  680. 
■  Oott  V.  Powell,  41  Mo.  tlS ;  UcJUton  ■>.  Love,  18  HI.  495 ;  JmIuod  b.  Ctd- 
waU,  1  Cowen,  041. 

*  IJeUrio  V.  Wilde,  11  On]',  17.  *  Bjder  ■>.  Inuwmritj,  4  Slew,  ft  P.  14. 

•  Bheppud  e.  Comm'n  of  Ron  Co.,  7  Ohio,  371. 

I  Hniimi7  n.  Johaitoa,  S  A,  E.  U&nh.  230.       *  Tkylor  r.  Bo^d,  8  Ohio,  SS7. 
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labor,  01  famishes  materials  in  erecting  buildings,  on  lands, 
Mqoires  a  lien  upon  tbe  buildings,  and  the  land  on  Trhich  they 
stand,  by  virtue  of  which,  upon  judicial  proceedings  had, 
oonrte  are  aathorized  to  cause  the  same  to  be  sold  by  an  ofB- 
oer  duly  empovrered,  who,  upon  sale  made,  executes  a  deed 
or  deeds  tbeieof  to  the  purchaser.  Laws  of  a  similar  charac- 
ter exist  in'  a  majority  of  the  States ;  but  thcii  nature  and 
effect  may  be  illustrated  by  the  statute  of  a  single  State. 
Thus,  in  Massachusetts,  the  statute  provides  for  filing  a  state- 
ment of  the  lien  which  is  claimed  in  the  clerk's  office  of  the 
town  or  city,  and  for  commencing  a  suit  for  enforcing  the 
same,  and  for  a  joinder  therein  of  the  several  persons  baring 
liens  on  the  same  baUding.  The  oonrt  are  to  ascertain  the 
amounts  doe,  and  thereupon  to  order  a  sale  of  the 
proper^  to  be  made  by  any  *  officer  authorized  to  [*541] 
serve  civil  process.  The  mode  of  proceeding  in  mak- 
ing BDch  sale  is  prescribed  and  pointed  ont,  and  how  the  pro- 
Deeds  are  to  be  distribnted  and  applied,  giving  the  debtor  a 
right  to  redeem  the  estate  &om  snob  sale  within  certain  limits 
•a  to  time.  It  will  be  perceived  that  the  lien  here  spoken  of 
is  itself  no  title  to  the  land,  but  merely  furnishes  the  basis  for 
proceedings,  under  which,  by  means  of  a  st&tut«  power,  a 
tide  is  created  in  whoever  becomes  the  purchaser  of  snob 
estate.^ 

9.  It  only  remains  to  notice  the  sales  of  land  by  officers  for 
the  payment  of  taxes  before  reaching  the  main  subject  of 
title  by  grant,  or  that  of  conveyances  by  deed  from  one  indi- 
vidual to  another.  The  subject  of  Tax  Titles  has  been  some- 
what prolific  in  cases  and  decisions  under  the  various  statutes 
of  th«  several  States,  in  determining  which  no  aid  can  be  bor- 
rowed from  the  common  law  ;  and  a  work  of  seven  hundred 
and  fifty-two  pages,  on  the  power  to  sell  lands  for  the  non- 
payment of  taxes,  baa  been  published  by  Mr.  Blackwell, 
of  the  Illinois  bar.  But  it  can  only  be  briefly  treated  of  in 
the  present  work,  though  the  number  of  decided  cases  is  said 
to  exceed  a  thousand ;  and  one  reason  is,  that  these,  from 
the  nature  of  the  case,  must  be  principally  local  in  their  bear* 
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iDg  and  operation.  The  work  of  Mr.  Blackwell  is  bo  exhaa»- 
tive  of  the  subject,  that  it  has  beea  freely  used  in  the  prepara- 
tion of  what  is  here  collected. 

10.  The  power  of  taxation  is  inherent  in  the  veiy  existence 
of  goTemmentf  like  that  of  eminent  domain,  whereby  the 
property  of  the  citizen  may  be  taken  for  public  uses.  But 
both  are  limited,  and  can  only  be  exercised  on  the  principle 
of  equality  and  uniformity.'  But  it  is  unUke  the  latter  power, 
since  it  does  not  consist  in  t&king  the  property  of  one,  and 
making  him  compensation  therefor,  out  of  the  general  prop- 
erty of  the  body  politic,  but  in  taking  from  each  and  all  the 
citizens  a  proportionate  sum  for  defraying  the  expenses  inci- 
dent to  government.    It  is  a  power  always  incident 

[*542]  to  sovereignty,  essential  to  the  maintenance  of  *  gov- 
ernment, and  operates  on  all  the  persons  and  property 
belonging  to  the  body  politic.* 

11.  Nor  would  this  right  be  restricted  in  respect  to  land  of 
which  the  State  itself  had  granted  the  title  to  the  party  who 
is  taxed  ;  for  it  has  its  foundations  in  society  itself,  and  what 
shall  be  the  portion  which  any  individual  shall  contribute  to 
the  public  burdens  is  to  be  determined  by  the  legislature 
alone.'  It  is  to  the  statute  law  alone  that  reference  must  be 
had  for  the  power  of  selling  lands  for  the  non-payment  of 
taxes  assessed  upon  them,  since  it  is  neither  a  common-law 
nor  civil-law  remedy  or  principle.* 

12.  This  power  to  sell  lands  for  the  payment  of  taxes  is  a 
naked  one,  not  coupled  with  any  interest  in  the  land  in  the 
officer  who  effects  it ;  and  in  order  that  the  deed  which  he 
executes  should  give  even  a,  prima  fade  evidence  of  title,  un- 
less a  diffei-ent  effect  is  given  to  it  by  statute,  it  is  necessary 
to  show,  affirmatively,  that  the  prerequisites  required  by  law 
have  been  complied  with.  As  the  collector  has  a  power  to 
sell  only  in  particular  cases  described  in   the  act,  it  must 

1  Chlcngo  V.  L«rn«d,  M  lU.  2TB. 

*  BUckw.  Trx  Titlei,  8;  FrovidenM  Buk  p.  BilllnBi,4  Pet.  661;  Does. 
DetTort,  11  Gu.  T» ;  M'Cnlloch  n.  HujUtid,  4  Wheat.  428 ;  People  f.  MajM, 
Ac.,  4  Comit.  422,  424;  Cluke  v.  Hocbatar,  24  Barb.  482,  4S1, 489 ;  Moalft  n. 
Bollimore,  6  Hd.  814. 

■  FroTLdence  Bank  e.  BUUng*,  4  Pet  643 ;  Blackw.  Tu  Tttlet,  87. 

«  Blackw.  Tax  TiUe*,  80. 
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appear  that  such  a  case  has  arisen  to  authorize  the  exercise  of 
the  power.  Indeed,  it  isrequired  as  a  condition  precedent  to 
pasong  a  good  title  by  such  a  sale,  that  all  the  proceedings 
of  the  several  officers  who  have  any  act  to  do  preliminary  to 
soch  sale,  snch  as  litting,  and  valuation  of  the  land,  laying  or 
coUecUng  the  tax,  advertisii^  and  selling  the  land,  the  mak- 
ing  of  proper  returns,  and  the  filing  or  recording  of  the  pro- 
ceedings, whether  the  acts  are  to  bo  performed  before  or  after 
the  sale,  must  be  shown  to  have  been  done  in  strict  compli- 
ance with  the  statute  authorizing  the  sale.'  And  the 
proof  of  the  regularity  of  these  *  several  proceedings  [*548J 
devolves  upon  t^e  person  who  claims  title  nnder  the 
oollector*8  sale.'  Snch  sales  are  not  regarded  as  judicial  saleH, 
nor  are  the  presumptions  which  exist  in  &vor  of  the  latter 
extended  to  sales  by  coUeotore.' 

13.  Consequently,  the  recitals  in  a  tax-deed  or  deed  of  an 
officer  are  not  evidence  against  the  owner  of  the  property. 
The  facta  recited  must  be  proved  by  evidence  aliunde.  Nor 
is  the  formal  conveyance  itself  even  prima  facris  evidence  that 
the  officers  of  the  law,  upon  the  regularity  of  whose  acts  its 
validity  depends,  have  complied  with  the  requisite  forms  in 
their  proceedings.*  To  make  a  good  tax-title,  the  one  claim- 
ing under  it  must  show  the  authority  by  which  it  was  graiited, 
and  the  proceediugs  of  the  officer  are  to  be  construed  strictly. 
Parol  evidence  is  not  admitted  to  explain  a  latent  ambiguity 
in  the  description  of  the  granted  premises,  or  to  locate  the 
land  ;  and  if  the  desoription  by  the  officer  be  not  so  certain 
and  complete  ae  not  to  require  the  aid  of  extrinsic  evidence, 
the  deed  will  be  inoperative.'  This  principle  of  the  common 
law,  however,  is  modified  by  the  statutes  of  several  of  the 

1  Williun*  V.  FejUm,  4  Wheat  78,  79 ;  Bookeaaoifl  r.  T»j]or,  4  Pet  849  i 
Mortmi  V.  Beed«,  e  Ho.  M ;  BUokw.  Tu  Tltlw,  47,  and  cue*  cited ;  Thatcher 
■.  PoweU,  0  Wheat  119 ;  Alrord  v.  COUa,  20  Pick.  418,  421 ;  Minor  v.  Preiident 
al  Hatchn,  4  8.  ft  M.  027 ;  Jacknu  v.  Shepard,  7  Cow.  88 ;  We^and  v.  Tipton, 
A  S.  ft  S.  882 ;  Harrington  ■>.  Worcerter,  B  AU«o,  670 ;  AbeU  r.  CroM,  17  Iowa, 
178;  Conway  t>.  Cable,  87  lU.  88. 

■  RonkendorfTv.  Taylor,  4  Pet.  849.  ■  Beatt^  v.  Maton,  SO  Hd.  409. 

*  Black*.  Tax  Tittei,  98,  94,  104,  and  caw*  cited;  Jackson  v.  Shepard, 
7  Cow.  88 ;  Weyand  v.  Tipton,  &  S.  ft  B.  882. 

»  Woflbrdo.  McEiima,28Tw.48;Erwlnn.HeIme,18S.  ftB.  161;  BaUaooa 
KVonyth,  ISHow.  28. 
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States  80  &r  as  to  give  to  the  deed  of  a  collector  the  efFeot  of 
prima  facie  evidence  of  title. 

14.  The  ground  upon  vhich  this  doctrine  rests  seems  to 
be,  that  the  purchaser  knows,  in  the  first  place,  that  the  one 
who  sells  and  attempts  to  convey  has  do  personal  interest  to 
part  with  ;  that  he  is  a  public  officer,  acting  under  the  provi- 
sions and  subject  to  the  requirements  of  a  public  law,  which 
are  known  or  presumed  to  be  known  to  the  purchaser ;  and 
ha  is  therefore  put  upon  his  inquixy  to  ascertain  whether  these 
requirements  have  been  complied  with;  for  it  is  a  principle  of 
law,  that  a  purchaser  is  chaigeable  with  notice  of  all  defects 
apparent  upon  the  face  of  his  muniments  of  title.^  And,  ac- 
cordingly, it  has  been  held  in  Ohio,  that,  in  order  to  have  a 
tax-sale  and  deed  received  as  evidence  of  tiUe,  tiiere  must  be 
preliminary  evidence  submitted  to  the  ooort  that  the  land 
was  properly  litted,  taxed,  and  advertised,  and  that  all  other 
prerequisites  were  complied  with.*  And  one  who  relies  upon 
a  tax-sale  is  bound  to  show,  not  only  the  existence  of  an 
aaseaament,  but  its  legality  also.' 

15.  How  far  the  party  claiming  under  such  a  deed  must 
go  in  making  out  his  proof,  that  is,  to  what  extent  of  minute- 
ness and  accuracy  of  detail  he  must  show  a  compliance  on  the 
part  of  the  several  officers  with  the  requirements  of  the  stat- 
ute, is  spoken  of  in  different  terms  by  different  courts. 

[*644]  Thus,  in  *  Langdon  v.  Poor,  the  judge,  in  giving  the 
opinion  of  the  court,  says :  "  It  has  sometimes  been 
said  that  a  literal  compliance  with  the  statute  provisions,  by 
all  the  officers  connectod  with  the  proceedings,  is  a  condition 
precedent  to  the  passing  of  any  tiUe.  Perhaps  the  term  literdl, 
in  its  confined  sense,  is  rather  too  strong.  A  clear  and  strict 
compliance  has  always  been  held  indispensable,  even  in  re- 
gard to  matters  which,  but  for  the  statute,  could  appear  to 
be  of  no  importance."  *    And  the  language  of  C.  J.  Marshall, 

i^BUckw.  Tu  TItlei,  67,  8fi;  Denning  v.  Smith,  8  Jobnt.  Ch.  SM. 

t'OameiB.  Stiles,  U  Pet.  822;  Holt  n.  Hemphill,SObio,S82.  SMkboTd- 
Dun  V.  Emenon,  i  Pick.  102. 

I  Bntton  V.  CRlhoun,  14  La.  An.  209. 

•  I^ngdon  D.  Poor,  20  Vt  16.  la  om  cub,  whan  the  itatota  required  the 
•ale  to  be  made  k/bn  tA*  cm(rt.AMifa  (joor,  and  it  WM  made  Intida  of  1^  It  WM  held 
Toid.    Babej  s.  Uontunan,  82  Ha.  GOL 
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in  Th&toher  v.  PoweQ,  u :  "In  sTiiiimai7  prooeedings,  where 
the  court  exercises  an  extraordinary  power  under  a  special 
statute  prescribing  its  course,  we  think  that  course  ought  to 
be  eaMed^  obeerred,  and  those  facte  especially  which  give 
jurisdiction  ought  to  appear,  in  order  to  show  that  its  pro- 
ceedings are  coram  jvdiee."  * 

16.  Indeed,  it  is  uniformly  held,  that  the  power  of  sale 
does  not  attach  until  after  CTery  prerequisite  of  the  law  has 
been  complied  with.*  And  Uie  stringency  of  the  law  in  this 
respect,  as  well  as  the  great  liability  there  is  that  some  step 
will  be  omitted  in  the  process  by  which  alone  a  title  can  be 
gained  under  a  collector's  sale  for  taxes,  seems  to  justify  the 
remark  of  Sew^  J.,  in  Colman  v.  Anderson, "  The  title  under 
which  the  tenant  has  been  permitted  to  succeed,  so  far  as  to 
obtain  a  Terdict  in  support  of  it,  is  of  that  kind  almost  pro- 
Terbially  denominated  a  eoUector't  title  ;  "  "  or  even  the  decla- 
ration asraibed  to  the  Superior  Court  of  New  Hampahire, 
**  That  a  tax-collector's  deed  was,  prima  facie,  void."  •  But 
still,  if  all  the  requirements  of  the  law  have  been  strictly 
complied  with  so  as  to  confer  on  the  officer  a  power  to  sell, 
and  the  conveyance  be  in  r^nlar  form,  it  will  vest  a  good 
title  in  the  purchaser.' 

17.  Aud  when  the  form  and  effect  of  such  a  deed  are  con- 
sidered, Blackwell  seems  to  be  sustained  when  he  says :  "  The 
operative  character  of  the  deed  depends  upon  the  regularity 
of  the  anterior  proceedings.  The  deed  is  not  the  title  itself, 
nor  even  evidence  of  it.  Its  recitals  bind  no  one.  It  creates 
DO  estoppel  upon  the  former  owner.  No  presumption 

arises  from  *  the  mere  production  of  the  deed,  that  [*&45} 
tlie  facts  npon  which  it  is  based  had  any  existence. 
When  it  is  shown,  however,  that  the  ministerial  officers  of  the 
bw  have  performed  every  duty  which  the  law  imposed  upon 
them,  and  every  condition  essential  to  its  character,  then  the 

1  Tlntidwr  9.  Fowdl,  S  WhMt.  137.    8m  alio  Eaem  «k  Bangtail,  19  Me. 
M8;  IUdot  v.  PreiMent  of  Nalchn,  4  S.  &  M.  627. 
I  HIdw  p.  PnaldeDt  of  Natchei,  4  S.  &  M.  627. 
■  Cohnui  V.  Andenon,  10  Hau.  105,  111. 

*  Mbnr  V.  PratUent  of  Natcbv,  4  S.  ft  U.  628. 

*  WnSinl  r.  HcElniiB,  38  Tu.  4S ;  Harding  «.  TlbUli,  16  Wla.  383, 
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deed  becomes  uoncliisiTe  evidence  of  title  in  the  graotee  ac- 
cording to  its  extent  and  pnrport." '  By  a  doctrine  of  the 
common  law,  whoever  claims  a  title  under  a  tax-deed  must 
show  affirmatiTely  that  the  requirements  of  the  statute  have 
been,  from  the  first  to  the  last,  complied  with  strictly.'  Nor 
will  a  court  of  chanceiy  reform  a  tax-deed.  If  it  is  a  title  at 
all,  it  18  ttricti  Jurit,  and  depends  upon  a  ttrit^  compliance 
with  the  statute.'  And  yet  possession  under  such  a  deed  is, 
as  has  been  before  said,  under  color  of  title.*  Nor  will  any 
recitals  in  such  tax-deed  raise  any  presumptioa  in  favor  of 
such  compliance,  unless  they  are  made  so  by  some  legislative 
act.  "  Without  such  an  act,  the  burden  of  proof  in  making 
out  a  compliance  with  the  requisitions  is,  in  all  tilings,  upon 
the  claimant.  The  only  exception  to  this  is  where  the  deed 
is  an  ancient  one,  accompanied  by  a  long-continued,  uninter- 
rupted posBession."  *  In  California  and  Arkansas,  such  a 
deed  is  prima  faeie  evidence  of  the  recitals  therein  being 
true,  and  is  made  so  by  statute.  But  if  any  essential  fact  be 
omitted  in  such  recital,  and  CBpecially  if  the  recitals  show  the 
omission  of  an  important  requirement,  the  deed  will  he  void.' 
In  Michigan  and  Wisconsin,  a  collector's  deed  is  by  statute 
to  be  taken  as  prima  facie  evidence  of  the  legality  of  the  pro- 
ceedings up  to  the  date  of  the  deed,  and,  afcar  two  years,  is 
declared  to  be  conclusive  evidence  of  this.  But  while  the 
first  part  of  the  statute  is  sustained  by  the  courts,  the  second 
is  held  by  them  to  be  unconstitutional.^ 

18.  Exceptions  to  this,  where  they  exist,  are  created  by 
statute,  making  such  deed  prima  facie  evidence  of  the  facts 
recited,  and,  in  some  cases,  of  a  compliance  by  the  officers 
with  the  requirements  of  the  law.     But  even  in  such  caseS; 

t  Blkckw.  Tu  TitiM,  4E0. 

*  Ferrii  v.  Coorer,  10  Cal.  689;  Lane  «.  Bommelnunii,  SI  01. 14S;  Qaylofd 
V.  Bc4rff,  e  CUrkfl  (Iowa),  179  i  HeOihea  v.  Cwr,  lb.  S81 ;  Worthing  e.  WeUter, 
46  Me.  270. 

>  Attei  r.  Hiocklw,  86  lU.  !ST.  *  IHlUoglum  p.  Brown,  SS  AU.  811. 

*  Wortbliig  p.  Web*ter,  np. ;  Feirii  v.  Oooret,  «^p. ;  Kdiey  v.  Abbott,  IS  CU. 

eos. 

■  Ferrl*  v.  Coanr,  tap. ;  Kelwjr  v.  Abbott,  n^ ;  Pillow  p.  Roberts,  18  How. 
176. 

I  Stewtrt  P.  HoSweenej,  14  Wi«.  472 ;  OroMbeck  p.  Swlejr,  18  Mtch.  840 ; 
Wright  p.  DnuhMD,  18  Mich.  414 ;  to  in  Iowa,  M'Cicad/  v.  Sizton,  29  Iowa,  868 
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with  the  common  law  thus  modi£ed,  if  a  non-compliaoce  with 
any  substantial  prerequisite  of  the  law  is  shown,  all  presump- 
tions in  favor  of  the  deed  are  at  once  overUirown,  and  the 
rules  of  the  common  law  prevail.' 

19.  The  deed  must  have  certain  reqoi^tes  in  itself  to  be 
valid  as  a  deed.  In  the  first  place,  it  should  come  within 
what  is  meant  as  one  *'  of  conveyance,"  which  requires  it  to 
be  in  writing,  and  under  the  seal  of  the  officer.* 

20.  In  the  next  place,  it  is  not  like  a  patent  from  govern- 
ment, which  requires  no  formal  delivery  in  order  to  its  taking 
effect :  the  deed  must,  like  other  deeds,  be  delivered  before  it 
can  be  operative.' 

21.  It  is  a  principle  of  law,  that,  on  the  execution  of  a 
power,  the  execution  must  have  roference  to  the  power  itself, 
and  that  a  person  claiming  under  the  execution  takes  under 
the  deed  by  which  the  power  is  created  ;  *  and  as  it  is  not  by 
the  mere  execution  and  delivery  of  a  deed,  but  a  deed  based 
upon  the  necessary  prerequisite  acts  by  which  it  became  law- 
ful to  sell  the  land  which  it  conveys,  that  a  title  can  alone  be 
created  io  the  purchaser,  it  seems  to  be  requisite  to  the  va- 
lidity of  a  collector's  deed,  that  it  should  recite  the  power 
under  which  it  is  made.    And,  in  practice,  it  usually 

goes  farther,  and  recites  the  act  of  *  compliance  with  ['SIS] 
the  statute  which  preceded  the  making  of  the  deed. 
In  some  of  the  States,  a  form  of  deed  is  prescribed  by  stat- 
ute in  such  cases ;  and  it  is  hardly  necessary  to  say,  that,  when 
such  is  the  case,  the  form  prescribed  must  be  adopted  and 
strictly  adhered  to.'  A  tax-deed  in  Massachusetts  is  void  if 
it  omit  to  recite  that  the  taxes  were  not  paid  within  fourteen 
days  after  being  demanded.' 

22.  The  deed  must  be  made  to  the  one  who  bids  a9  the 
land  at  the  sale.'' 

23.  In  respect  to  the  necessity  of  recording  a  collector's 

t  BUckw.  Tu.  TlIlM,  481. 

*  Blackw.  Tu  TiUea,  4S2 ;  Cborch  v.  OUmM,  U  Wand.  SC8. 
■  Kick*.  Tax  TltlM,  *M. 

*  RobinMH  V.  Hardcutle,  2  T.  R.  26S ;  ontt,  pp.  «8D4,  •830. 

*  Blftckv.  Tu  TiUei,  484. 4SQ;  Smith  v.  Hllenui,  1  Scun.  82S;  Atklni 
■.  EinDui,  SO  Wwid.  241,  247. 

*  HuiiDgton  D.  Wormitar,  6  AUsd,  676.  >  BUckw.  Tu  Ticlei,  444. 
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deed,  there  are  different  rules  in  different  StateB,  dependent 
upon  the  statutory  proTisions  npon  the  subject.  In  Maasa- 
ohuBetta,  lecording  is  required  ;  so  in  Vermont ;  while  in  1111- 
nois  a  different  rule  ia  adopted.' 

24.  If  the  owner  of  the  land  die  between  the  tims  of  the 
sale  and  the  mftVing  and  deliTery  of  the  deed,  it  does  not 
affect  the  sale  or  impair  the  validitj  of  the  collector's  deed 
afterwards  given ;  but  if  the  deed  ^ow  upon  its  &ce  th« 
want  of  compliance,  on  the  part  of  the  officer,  with  any  of 
tiie  substantial  requisittons  of  law,  —  aa,  for  instance,  that  it 
ia  made  to  one  who  did  not  bid  off  the  land,  —  it  is  a  nullity.* 

25.  The  peculiarity  of  a  tax-title,  by  which  the  land  is  al- 
ways subject  to  redemption  by  the  original  owner,  upon  pay- 
ing the  tax  assessed,  with  snch  interest  and  charges  as  are 
piesoribed  by  law,  prevails  in  all  the  States,  though  the  terms, 
and  time  of  redemption,  may  not  be  uniform.  Any  one  may 
redeem  who  has  any  right  to  the  estate,  whether  in  law  or  in 
equity,  whether  perfect  or  inchoate,  in  pOBsession  or  iu  action, 
or  in  the  nature  of  a  charge  or  an  incumbrance.'  In  some 
States,  the  deed  ia  not  given  until  after  the  time  of  redemp- 
tion has  expired ;  and,  during  this  time,  the  interest  of  the 
purchaser  is  an  equity  which  he  can  asHign,  and  thereby  give 
to  his  assignee  a  right  to  claim  the  deed  from  the  officer.  In 
others,  the  deed  ia  made  at  once,  and  the  estate  may  then  be 
redeemed' by  the  owner ;  in  which  case  the  title  of  the  piur- 
ofaaser  ia  at  an  end,  without  any  other  act  done  or  entry  made 
on  the  part  of  the  owner.*  But  a  deed  made  to  one  iu  pos- 
session to  whom  the  tax  is  set,  and  who  is  in  duty  bound  to 
pay  it,  would  be  void :  his  performing  a  duty  in  respect  to 
the  estate  does  not  change  the  title  to  the  same.*  And  the 
same  rule  would  apply  in  all  cases  where  the  one  paying  the 
tax  is  under  moral  or  legal  obligation  to  do  so.    If  he  suffers 

)  AUea  V.  Ereiti,  8  Vt  10 ;  TUmd  v.  Tbooipwii,  10  Pick.  SG9,  862 ;  Blukw. 
•Tmi  Tltld,  488. 

*  Bimdcir.  Tu  TltlM,  449,  4S0. 

■  lUce  D.  Nelion,  21  Iowa,  148.  For  tbe  perMo,  to  whom  t,  tender  miut  b* 
mada  In  order  to  redeem  from  ■  taz.iale,  lee  F&ion  s.  WklUoe,  101  Mut.  444. 

•  BlM&w.  Tu  Tltlei,  446, 4B0 ;  Blight  v.  Buiki,  6  Mon.  206 ;  Tiylor  >.  Bteeta, 
1  A.  K.  Harth.  815;  Cooper  i>.  Brockwmj,  8  Watia,  16^ 

«  UoUinn  a.  Whelaii,  27  Cal.  819. 
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the  estate  to  be  sold,  and  buys  it  in,  directly  or  indireotly, 
be  gains  no  title  tbereby.  But  being  in  pOBseauion  of  an  es- 
tate does  not,  of  itself,  pieolude  tbe  right  to  buy  at  a  tax- 
aale.' 

*  26.  There  was,  under  the  eolony  laws  of  New  [•547] 
England,  aright  in  proprietaries  to  assess  taxes  upon 

their  common  lands,  and  sell  them  to  enforce  payment  of  such 
assessments  ;  but  it  applied  only  to  tbe  lands  which  were 
retuned  by  original  proprietors,  and  did  not  extend  to  such 
as  had  been  sold  and  conveyed  to  third  persons  to  be  held  in 
severalty.* 

27.  In  closing  these  brief  sketches  of  the  law  relative  to 
the  acquisition  of  title  by  what  has  been  called  an  office  or 
official  grant,  there  are  one  or  two  considerations  to  be  pre- 
sented, which  apply,  substantially,  to  all  these  modes  which 
have  been  enumerated.  Where  land  is  conveyed  under  a 
special  authority,  that  authority  must  be  strictly  pursued ;  and 
every  purchaser  is  to  be  presumed  to  know  tbat  especial 
aathority,  where  it  ia  derived  ft^m  an  act  of  the  le^lature ; 
and  if  he  purchases  where  that  special  auUiority  has  not  been 
pursued,  he  purchases  at  his  periL'  Where,  therefore,  the  iaw 
required  a  guardian,  upon  making  sale  of  land,  to  make  return 
to  the  court,  and,  if  approved  by  the  court,  it  was  to  be  re- 
corded, and  should  "  vest  in  the  purchaser  all  the  interest  the 
ward  had  in  tbe  estate  so  sold,"  and  a  sale  was  made  and  deed 
given,  but  no  return  made  to  or  accepted  by  the  court,  it  waa 
held  that  nothing  passed  by  such  deed.*  And  this  doctrine 
extends  to  all  cases,  of  involuntary  alienations  of  lands  be- 
longing to  persons  other  than  those  who  make  such  alienation. 
Their  validity  depends  upon  a  strict  compliance  with  all  the 
substantial  requirements  of  the  law  by  which  such  alienation 
is  made.  Such  is  the  case  where  private  property  is  taken  for 
public  use,"  and  where  land  is  taken  by  levy  c^  execution 

>  Mono.  Sbaw,25Cal.46;Pikttv.  St.CUlF,eOliIo,^;CbotMiiv.  Jooei, 
11  m.  822. 

*  Bon  B.  Perler,  11  Hmi.  169. 

I  DcDi^  V.  Smith,  8  Johni.  Ch.  814 ;  BUckw.  Tu  IlUet,  62,  GG,  67,  06. 

*  Toiug  r.  Keogh,  II  lU,  U2. 

*  lUtbiuh  Areniie,  1  Birb.  280. 
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f^ainst  the  jadgment  debtor.^  So  with  the  Bale  of  land  by  an 
admiuifltrator  to  pay  debts  of  the  deceased  by  order  of  court, 
And  where  the  statute  required  such  a  deed  to  *'  set  forth  at 
large  "  the  order  of  the  court  directing  the   sale,  a  recital 

merely  of  the  substance  of  such  order  was  held  not 
[*548]  to  be  acotnplianoe  with  the  act,  "and  ineffectiTe  as  a 

deed.3  And  in  case  of  sales  for  non-payment  of 
taxes,  '*  to  make  out  a  valid  title  under  such  sales,  great 
Btrictness  is  to  be  required,  and  it  must  appear  that  the  pro- 
visiooa  of  law  preparatory  to  and  authorizing  such  sales  have 
been  punctiliously  complied  with."  ^ 

28.  And  in  establishing  a  claim  to  a  title  by  virtue  of  a  sale 
of  or  levy  upon  land  under  an  execution,  or  of  a  sale  by  a 
guardian  or  administrator  under  order  of  court,  or  by  a  mas- 
ter or  commissioner  under  a  decree  of  a  court  of  chancery, 
not  only  must  the  requirements  of  law  have  been  complied 
with  in  all  respects,  but  the  judgment  and  execution,  the  order 
or  decree,  must  be  produced,  unless,  as  has  already  been 
stated,  some  statute  sliall  obviate  the  necessity  of  this,  by 
rising  presumptions  in  favor  of  the  regularity  of  proceedings, 
under  which  a  deed  regular  in  form  shall  have  been  executed 
and  delivered.* 

29.  But  if,  in  the  case  of  a  Bale  by  a  sheriff,  guardian,  &c., 
a  judgment  and  execution,  or  order  or  decree,  and  sale,  be 
established,  it  is  not  competent  to  impeach  the  title  by  con- 
tradicting  the  deed,  made  in  pursuance  of  the  power  thus 
vested  in  the  officer,  by  evidence  that  he  did  not  make  it 
under  that  power,  but  some  other,  or  tliat  he  did  not  intend 
to  sell  a  part  of  what  is  conveyed.' 

1  Metoalf  D.  OlUet,  6  Codh.  400;  Wellington  v.  Qale,  18  HaM.  4S8,  488; 
Morton  v.  Edwin,  19  Tt.  77 ;  Sargent  v.  Peirce,  2  Met.  80. 

1  Smith  II.  Hilenun,  1  Scun.  82S ;  Atkina  a.  Kinnau,  20  Wend.  341. 
■  Brown  V.  Veaiie,  25  Me.  BfiS ;  Langdon  i>.  Poor,  20  Vt  13. 

*  Hamilton  s.  Adami,  1  Mmph.  161 ;  JackMn  v.  Roberti,  11  Wend.  426; 
Minor  B.  Preiideiit  of  Natchei,  4  8.  £  M.  602;  Dunn  v.  Meriwether,  1  A.  K. 
Manh.  158;  Wejand  v.  Tipton,  6  SGrg.  &  R.  382;  Ware  e.  Bradford,  2  Ala. 
676;  Btedaoeo.  Doe,  4Haw.  (Min.)26;  Denv.  Wbeeler,  It  Ired.  ^88;  Doe  •>.  ' 
Bedford,  10  Ired.  19B. 

*  Jackwn  t.  Bobertt,  11  Wend.  426;  Snjder  n.  Snyder.  6  Binn.  489;  Jaduon 
V.  Cni7, 12  Jolm*.  487 ;  Jackion  d.  Vanderhe^den,  17  Johnt.  167.  See  Minor  v. 
Preiident  of  Hatches,  4  S.  &  M.  602 ;  Ware  o.  Bradf-wd,  2  Ala.  670, 
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80.  And  it  may  be  ftdded,  that  as  a  general  propositioD, 
where  a  Btatute  requires  a  miniBterial  officer,  like  a  Bheiiff,  to 
make  a  retom  of  his  doiogH  in  making  a  levy,  for  instance, 
apon  land,  such  return  ia  conclusive  evidence  between  the 
creditor  and  debtor  in  the  execution,  and  all  persons  claiming 
under  them  reepectiTely.' 

>  Bott  >.  Bnniell,  11  Hbm.  108, 106;  WUtsker  •.  Barantt,  T  Pick.  ECl.  66G. 
Pm  Bntti  *.  TnncU,  t  Cooa.  131. 
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80.  No  penon  not  ntmcd  can  take  a  prewDt  eatale. 

SI.  Gnntee  need  not  be  named  If  BKerCained. 

tS,  SS.  When  grantee  mnit  be  ahown  to  be  a  peraon  t'n  tsu, 

"U.  CapadlT  of  gnuiWei  leu  raatriclad  than  that  of  granton.     [•060] 

B&.  Of  mortmain,  and  capadt;  at  coiporalion*  to  take. 

1.  Altbouqh,  at  the  present  day,  the  mode  in  uDlTeisal 
use,  by  which  one  individual  aliens  or  eoiiTeya  his  land  to  an- 
other, is  by  deed,  it  should  not  be  forgotten  that  the  require- 
ments of  a  formal  instrument  in  writing,  in  order  to  pass  title 
to  lands  themselves,  is  as  recent  as  Charles  the  Second,  near 
seventy  years  after  the  first*  settlement  of  Virginia.  It  should 
be  remembered  too,  as  a  part  of  the  social  and  political  history 
of  the  kingdom,  whose  subjeots  settled  these  Colonies,  that, 
for  more  than  two  hundred  yeare  after  the  Norman  conquest, 
the  principle  of  free  slienatlou  of  lands  was  ignored  by  the 
English  law,  and  was  only  yielded,  at  last,  to  the  imperative 
demands  of  a  beer  spirit  and  growing  commerce  among  the 
people.* 

Under  the  Saxon  rule,  lands  were,  substantially,  free  in 
their  capacity  of  alienability,  at  least  such  parts  of  them  as 
were  held  by  charter,  called  Boc-land»,  and  had  been 
allotted  to  individual  •  proprietors,  who  had  not  only  ["562] 
an  absolute  title  thereto,  but  also  a  purely  allodial 
tenure.  In  making  conveyances  of  these  lands,  no  technical 
or  set  form  was  requisite ;  nor  was  it  necessary  that  it  should 
be  done  in  writing,  though  it  was  usual  to  accompany  the 
transfers  of  snch  land  by  a  charter  or  land-^oe.  Sometimes 
the  conveyance  was  made  by  a  delivery  of  possession  by  sym- 
bol ;  but  the  ^mbol  or  the  boe  was  regarded,  not  as  the  con- 
veyance or  transfer,  but  only  as  a  mode  of  proof  of  its  having 
been  made.^ 

*  Nora.  —  Banington  itatat  that  the  oldett  conrerance  of  which  we  h*TB 
■njr  account  wai  that  of  the  care  of  Machpelah,  ftom  die  •oni  of  Heth  to  Abra- 
ham- Be  qnotea  from  Oeneili  zxiii.,  and  remarki,  that  it  had  many  unnecea- 
mrj  and  redundant  words,  though  the  paroels,  in  a  modem  convejance,  cannot 
vdl  be  more  minutely  particularized:  "And  the  field  of  Ephron,  which  wai 
faiHacbpelah,  which  wai  hefbre  Mamre,  the  field,  and  the  cave  which  was  ther^, 
and  all  the  treea  that  were  in  the  field,  that  were  in  all  the  borders  round  about, 
wms  made  aure  onto  Abraham."    Barrington,  Statutes,  4th  ed.  176. 
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These  hoc»  were  usually  deposited  for  safe-keeping  iu  mon- 
asteries, and  were  the  title-deeds  of  the  great  proprietors, 
which  the  conqueror  was  eager  to  seize  upon  and  destroy, 
that  all  the  lauds  in  the  kingdom  might  only  be  claimed 
through  his  own  gratit.^  The  change  in  the  tenure  of  lands, 
and  the  obstructions  interposed  in  the  way  of  their  free  alien- 
ation under  the  first  Korman  kings  of  England,  have  beeu, 
perhaps,  aufBciently  referred  to  in  a  former  part  of  this  work.' 
And  although  charters,  as  evidence  of  title,  had  been  com- 
mon, there  was  no  law  which  required  a  deed  or  other  written 
instrument,  as  a  means  of  conveying  lands,  prior  to  the  stat- 
ute of  frauds,  so  called,  29  Charles  II. ;  although  the  statute 
of  Quia  £mptore»  had  made  lands  freely  alienable,  and  the 
statute  of  uses  had  done  away,  substantially,  with  the  form  of 
livery  of  seisin  or  feofment  known  to  the  common  law.*  The 
exceplionu  to  this,  however,  were,  first,  iu  respect  to  the  con- 
veyance of  interests  in  land  which  could  not  be  evidettced 
and  accompanied  by  formal  livery  of  seisin,  because  of  theix 
being  of  an  incorporeal  nature,  which,  therefore,  lay  only  in 
grant,  and  not  in  livery,  and  always  required  a  deed  as  a  means 
of  transfer ;  *  and,  secoud,  the  requirements  of  the  act  of  enrol- 
uient,  27  Hen.  VIII.  c.  16,  which  rendered  a  deed  indented  and 
enrolled  necessary  iu  order  to  give  effect  to  a  conveyance  by 

bargain  and  Bale.  But  this  did  not  apply  to  other  deeds 
['553]  which  took  their  rise  under  the  statute  of  *  uses,  nor 

to  deeds  of  feofment.'    The  English  statute  of  frauds 

tion  vaa  imerted.  The  premiict  ware  biieflj  deacribed  nitta  the  partiouUr 
boundaiiei  of  the  UDd.  .  Tha  tenure,  wbether  in  perpetuitj  or  for  life,  Ic,  then 
followed.  The  date  hm  tonetlmaa  at  the  b^inning,  and  aometimea  at  Che  end. 
The  Saxon  deed*  had  no  wax  leala ;  theae  were  introduced  after  the  Norman 
ooDqnecL  2  Torner'*  Ang.  6ax.  Sfil,  862;  41  No.  Law  Hag.  1  Ber.,  IH.  L) 
tba  "  HiiTour,"  the  following  ia  it»ted  aa  an  earlj  ordinance  of  the  realm: 
"  Nona  might  alieo  but  the  fourth  part  of  liii  inheritan<«,  without  the  conaent 
of  bit  hein ;  and  that  none  might  alien  hii  landa  hj  pucuhaae  from  hi*  hein,  if 
auifiu  were  not  apecifled  in  the  deedi." — F.  11. 

1  1  Spence,  £q.  Juf.  6,  SO,  22)  4  Kent,  Com.  411,  442;  Reerei,  Hiat.  Bug. 
Law,  & 

>  Vol.  1,  G.  2.  See  Reerea,  HitC  Eng.  Law,  S29,  3S6,  44S.  For  ft  ooaaidw*- 
tion  of  the  tutyect  of  reatrainU  upon  the  alienation  and  enjoymeat  of  eatatei, 
•M  18  Am.  h.  Reg.,  398  a(  m;. 

•  Hoberta,  Fnudi,  270 ;  Browne,  Stal.  Fraud*,  8,  4 ;  Wma.  Beai  Prop.,  128. 

*  1  Wood,  Conr.  T,  6;  2  BL  Com.  SIT.  '  Wnu.  Seal  Prop.  IM 
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has  been  followed,  more  or  less  exactly,  by  the  statutes  of  the 
Beversl  United  States,  all  of  which  require  an  instrument  in 
writing  in  order  to  the  conveyance  of  lands  or  any  instrument 
therein.  And,  with  the  exception  of  three  or  four  States,  a 
deed  under  the  hand  and  seal  of  the  grantor  is  necessary,  if 
the  interest  to  be  thereby  transfeired  is  a  freehold  one.^  Ac- 
cordingly, where  one  holding  by  a  deed  made  a  written  ^ree- 
meat  to  convey  to  another  upon  being  paid  a  certain  sum, 
and  the  latter  paid  the  same,  but  the  owner  refused  to  exe- 
cute a  deed,  it  was  held  that  the  bargainee  could  not  main- 
tain a  real  action  to  recover  the  land  without  first  compelling 
the  owner,  by  a  bill  in  equity  to  enforce  performance,  to 
execute  to  him  a  deed  of  the  premises.' 

1  a.  There  is  a  class  of  cases  which  ought  to  be  referred  to 
in  this  connection,  where,  though  no  formal  deed  has  been 
made,  such  proceedings  have  been  had  in  paia  between  the 
parties  as  to  lay  the  foundation  for  proceedings  in  a  court  of 
equity  to  enforce  a  conveyance  by  deed  ;  as  where,  under  a 
contract  to  convey  land,  acts  have  been  dorte  by  the  parties 
which  are  deemed  to  be  a  part  performance  of  the  contract, 
and  the  court  is  applied  to  to  compel  a  complete  specific  per- 
formance of  contract  by  giving  a  deed.  These  remarkB,  how- 
ever, are  not  intended  to  apply  to  cases  where  the  purchaser 
holds  a  written  agreement  from  the  vendor  of  the  estate. 
Thus  it  has  been  held,  that  if,  under  a  parol  contract  to  con- 
vey, and,  after  part  or  full  payment  of  the  purchase-money  is 
made,  the  possession  of  the  estate  is  delivered  to  and  taken 
by  the  purchaser,  and  be  enters  upon  and  occupies  the  estate, 
it  takes  it  out  of  the  statute  of  frauds,  and  the  court  will  de-  ■ 
cree  a  specific  performance  '*  if  vendor  fraudulently  with- 
holds a  conveyance,  or,  by  so  doing,  he  commits  a  fraud."  * 
Where  a  father  gave  wild  land  to  his  son  and  wife,  to  be 
theirs  aa  long  as  they  lived,  and  they  went  on  and  made 

■  gtewMt  V.  Caark,  18  ISM.  79;  ColTin  v.  Wuford,  SO  Hd.  896]  UnOerxwd 
■.  CuDpbdl,  U  N.  H.  896. 

*  Wilton  ■>.  Black,  lOi  HaM.  408. 

*  B/aD  p.  Dox,  84  H.  T.  813;  PhiUip*  v.  Tbompwn,  1  John*.  Ch.  131,  U9; 
Wetmon  v.  White,  2  Calna'  Cai.  87  \  Fonbl.  Eq.  I«iUMf*  «d.  160,  161 ;  Lowrr 
•.  Tew  S  Barb.  Ch.  MT ;  Parkhont  r.  Van  CorUand,  14  Johni.  16,  86;  a.  a 
IJohni  Ch  284,386;  De  Wolf  v.  Prstt,  42  III.  SUT. 
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expensive  improvementa  upon  tbe  same,  and  paid  pfirt  of  the 
taxes,  it  wss  held  that  the  donees  could  enforce  the  agree- 
ment in  equity  on  the  ground  of  part  perfoimance  on  the 
part  of  the  donees,  although  the  agreement  to  give  the  land 
was  oral,  and  not  in  writing.'  But  equity  will  not  enforce  a 
specific  performaDee  {gainst  a  man  whose  wife  refuses  to  ezs- 
cute  the  deed,  unless  the  vendee  will  pay  tbe  full  purchase- 
money  upon  receiving  the  husband's  deed  without  that  of  the 
wife.'  The  rule  upon  this  subjeot,  aa  applied  in  Pennsyl- 
vania, 18  understood  to  be  this :  Payment  of  the  purchase- 
money  is  not  enough ;  but  if  the  parol  contract  be  so  far 
executed  that  it  would  work  a  fraud  to  reaciod  it,  —  that  is,  if 
what  has  been  done  under  it  is  incapable  of  being  compen- 
sated for  at  law,  —  an  equitable  title  passes,  uotwithstandii^ 
the  statute.  There  must  be  a  delivery  of  possession.  Thus 
a  sale  by  a  landlord  to  his  tenant  would  not  be  sufEcient,  nor 
by  one  tenant  in  common  to  another,  because  the  purchaser 
is  already  in  poBsesaion.  Nor  is  mere  taking  possession 
enough,  unless  followed  hy  such  improvements  and  arrange- 
ments as  will  not  reasonably  admit  of  a  compensation  in  dam- 
ages.' In  all  these  cases,  it  is  apprehended,  that,  in  order  to 
have  a  court  of  equity  interpose  to  compel  a  couTeyano^,  there 
must  be  a  definite  specific  f^;reement  to  sell  and  purchase 
proved.  It  must  have  been  followed  by  acts  of  the  parties, 
which,  in  their  nature,  form  a  part  performance  of  such  an 
f^reement.  If  the  vendor  refuses  to  execute  on  his  part,  the 
vendee  would  be  without  an  adequate  remedy  in  damages  by 
a  suit  at  law,  and  a  failure  to  perform  works  a  fraud  upon  the 
party  who  seeks  performance.  There  is,  in  Laussat's  note  to 
Fonblanque,  a  collection  of  cases  upon  the  point  of  what 
amounts  to  a  part  performance ;  and  these,  with  Uie  other 

1  FreenuD  r.  Pre«nwn,  48  N.  T.  U ;  Nemla  v.  Neak,  9  WtlL  1,  cm*  of  pwol 
gift  wkere  donea  hu  made  Improrsraenti,  eoforoad  by  tha  C.  8.  oaort ;  Dngaa 
D.  Gittingi,  3  Gill,  IGT,  oue  of  a  gift  of  a  hoiue  to  a  daofliter  in  contemplatlai 
of  mairlaga ;  Syler  r.  Eckhart,  1  Bbm]',  S78,  cats  of  a  parol  glfl  of  father  to 
■OQ,  who  took  poinaiiDii  and  made  ImproremeDti ;  RhodM  r,  Bhodea,  8  Sandf. 
Ch.  279,  caie  of  parol  gift  a>  a  ooniideration  for  inpimrtiiig  ttw  owner,  wfaicfa 
was  performed  bj  tbe  donee ;  Kii^  v.  Thompaoa,  0  Pet«n,  921 ;  Banlia  p.  Beid, 
4C  N.  Y.  419 ;  Petera  v.  Jonei,  S6  Iowa,  61%  61S. 

<  Rieus't  Appeal,  78  Fenn.  St.  466. 

■  Hill  V.  Meyen,  48  Feno.  170,  172, 178 ;  (Kaia  t.  Holbert,  102  Maat.  %i,  U. 
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eases  cited  above,  it  ia  believed,  will  sustain  tbe  other  points 
aa  here  stated.'  But  a  court  of  equity  has  no  jurisdiction 
over  the  1^^  rights  of  parties ;  nor  could  it  settle  a  question 
of  disputed  boundary,  unless  some  equity  was  superinduced 
by  the  acts  of  the  putiea.*  In  Mississippi,  a  decree  for'  spc- 
cific  performance  will  not  be  rendered  upon  a  parol  i^r^ement 
to  oonvey  lands,  even  where  there  has  been  a  part  perform- 
ance.* And  where  the  grantee,  nnder  a  coTenant  to  pur- 
chase lands,  entered  upon  them,  and  made  expensive 
improTetnents,  but  declined  to  accept  a  deed  because  of  an 
existing  easement  which  affected  the  value  of  the  estate,  the 
court  refused  to  compel  him  to  execute  his  covenants  as  to 
that  part  which  was  not  affected  by  this  easement,  but  gave 
him  a  lien  on  the  land  for  what  be  had  expended  nutH  the 
owner  reimbursed  him  therefor.*  And  where  the  owner  of 
land,  having  a  dwelling-house  upon  it,  contracted  with  an- 
other to  sell  the  same,  and  the  purchaser  paid  tbe  piirchase- 
money,  but,  before  the  deed  was  dehvered,  the  house  was 
burned,  it  was  held,  that  the  vendor  could  not  enforce  the 
contract  gainst  the  vendee,  and  the  vendee  could  recover 
back  the  money  he  had  paid.  The  loss  in  such  case  falls  upon 
the  actual  owner  at  the  time  it  occurred."  A  case  in  Ohio  may 
be  referred  to  as  showing  how  proceedings  in  equity  in  regard 
to  the  conveyance  of  lands  may  sometimes  have  effect,  even 
though  the  court  may  not  have  jurisdiction  over  the  subject- 
aiatteT  of  the  lands.  Parties  living  in  Kentucky  were  heiis 
to  lands  in  Ohio  which  their  ancestor  had  covenanted  to 
Mmvey  to  A  B.  He  brought  a  bill  in  equity,  in  Kentucky,  to 
enforce  this  contract,  in  which  the  heirs  appeured,  and  a  de- 
cree of  specific  performance  was  rendered.  After  that,  the 
heirs  brought  an  action  at  law,  in  Ohio,  to  recover  these 
lands  i^nst  A  B,  who  set  up  this  decree  in  defence  on  the 

>  FoDbl.  Eq.  lAiuut't  ed.  16%  note,  B.  1,  c  S,  S  B ;  FMlUpt  v.  Thontpton, 
1  Jofant.  Ch.  181,  149 ;  Parkhnrtt  s.  Tu)  CortUnd,  14  John*.  J». 

*  Tilme*  n.  Muih,  AT  Penn.  St.  611 ;  Nonii'a  Appeal,  M  Paao.  St.  276. 

1  HoGuire  ■>.  8t«r«iu,  42  Ulu.  734,  782;  BMmaii  d.  Book,  B  8.  &  U.  210; 
Box  c.  Suoford,  18  8.  1 M.  aS. 

*  Gibert  0.  Pelelei,  SS  S.  T.  166. 

*  Tboniwon  e.  Ganld,  20  Pick.  184  i  W^  b.  OUdu,  107  Hmi.  614 ;  Bkm 
>.  Hmpson,  8  M.  &  W.  78. 
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groand,  that,  in  Ohio,  an  eqnitahle  defence  may  be  aviuled  of 
in  a  suit  at  common  law  to  recover  land.  The  court  held, 
that,  although  no  judgment  or  decree  in  one  State  can  opei^ 
ate  upon  lands  in  another,  it  was  binding  upon  the  parties, 
and  might  be  enforced  by  attachment  in  Kentucky,  and,  as 
Buch,  might  be  used  as  an  equitable  defence  in  Ohio.^ 

2.  In  carrying  out  the  plan  of  this  work,  it  is  proposed, 
fint,  to  consider  what  constitutes  a  deed,  and  what  are  the 
requisites  necessary  to  give  effect  to  a  deed  as  a  means  of  con- 
veyance of  real  property  ;  and,  second,  what  are  the  several 
essential  parts  of  such  a  deed. 

3.  It  may  be  assumed  as  a  preliminary  maxim,  that  title 
to  lands  can  only  be  acquired  or  lost  according  to  the  laws  of 
the  State  in  which  they  are  situate.'  "  No  man  haa  any 
vested  right  to  dispose  of  any  property,  by  whatever  title  he 
holds,  in  any  way  other  than  that  by  which  the  law  pre- 
scribes." '  A  qualification,  more  seeming  than  real,  to  the 
above  propositions,  formerly  consisted  in  the  provisions  of  the 
United  States  revenue-laws  which  required  stamps  on  every 
"  instrument "  which  any  person  should  make  or  sign,  declar- 
ing that  "  such  instrument,  not  being  stamped  according  to 
law,  shall  be  deemed  invaUd  and  of  no  effect ; "  and  forbidding 
the  recording  of  any  instrument  required  by  law  to  be  stamped, 
unless  the  same  should  have  been  stamped  accordingly.*  For 
it  has  been  held  that  it  is  not  competent  for  Congress  to  pre- 
scribe the  mode  of  transferring  real  estate,  or  what  shall  be 
instruments  of  evidence  within  the  States ;  and  that  requiring 
a  stamp  to  give  validity  to  a  deed  is  not  within  the  province 
of  the  United  States  government.'  The  rule  as  stated  in 
Maryland,  which  seems  to  be  confirmed  by  the  United  States 

>  Burnler  e.  BteTSDion,  24  Obio  St.  4T4 ;  Huiie  v.  Watti,  B  Cnach,  148. 

■  CUrk  D.  Graham,  S  Wheat.  677 ;  Doe  v.  Nelaon.  8  McLean,  38S  Bj  itatnte 
Id  nilnoig,  a  deed  good  in  the  State  where  made  wilt  coDTe;  lands  in  Illinois ; 
tnd  the  lame  ia  the  law  in  Michigan.  Boot  u.  Brothenon,  4  McLean,  2S0 ;  But- 
terfleld  c.  Beall,  8  Ind.  203. 

■  Lie*  B.  De  Diablur,  12  Cal.  880. 

'  If  no  actual  com  I  deration  waa  paid  upon  the  conrejance  of  an  estate,  the 
ttamp  to  be  annexed  to  tlie  deed  ie  regulated  b^  the  value  of  the  eatate  con- 
vejed.    Groeabeck  e.  Seeley,  18  Mich.  345. 

•  Craig  V.  Dimock,  4T  III.  SOS,  816  j  Moora  v.  Hoore,  47  N.  T.  4S8.  Sm 
Dagger  v.  Lanilng,  57  Barb.  428. 
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court,  is,  that;  the  absence  of  a  stamp  does  not  affect  the 
validity  of  an  InstnuneDt,  unless  iutentionaUy  and  fraodn- 
^ntly  omitted.* 

4.  A  deed  is  defined  to  be  a  writing  containing  a  contract 
sealed  and  delivered  by  the  party  thereto.  This  is  Lord 
Coke's  definition,  and  does  not  embrace  the  signing  of  the  in- 
strument, which,  at  common  law,  was  not  necessaiy,  as  will 
appear  mor^  fully  her«aft«r.  In  most  of  the  States,  however, 
a  signing  is  required ;  and,  in  all,  it  is  nniformly  practised.  But 
a  deed,  under  all  circumstances,  implies  and  requires  a  seal ; 
and  without  something  answering  to  a  seal  according  to  the 
law  of  the  State  where  the  land  lies,  it  cannot  be  a  deed.* 

5.  In  considering  the  character  and  qualities  of  a  deed, 
reference  is  had  to  the  materials  of  which  it  is  composed,  and 
the  manner  of  making  it,  and  the  requisite  forms  to  be  ob- 
served to  give  it  validity,  and  these  preliminary  to  the  con- 
sideration of  its  parts,  its  construction,  or  its  e£Fect.  This 
order  is  intended  to  be  substantially  adopted  in  the  present 
chapter.    Lord  Coke  considers  ten  things  essential  to 

a  valid  deed  of  *  conveyance :  jSre(,  writing ;  and  ['SM] 
printed  words  in  a  deed  are  a  part  of  it,  to  the  same 
effect  as  if  written  ; '  $eaond,  parchment  or  paper ;  third,  a 
pemon  able  to  contract ;  fourth,  a  sufBcient  name  ;  Jifih,  a 
person  able  to  be  contracted  with  ;  lizth,  a  sufficient  name ; 
ieventh,  a  thing  to  be  contracted  for ;  eighth,  apt  words  re- 
quired by  law  ;  ninth,  sealing ;  tenth,  delivery.* 

6.  It  will  not  be  necessary  to  consider  each  of  these  requisites 
in  detail.  It  may  be  stated,  generally,  that  writers  upon  the 
snbject,  and  courts  in  their  opinions,  adopt  the  di^ma,  that, 
in  order  to  be  a  deed,  the  materials  on  which  its  contents  are 
written  must  be  parchment  or  paper ;  and  the  reason  given 
places  the  rule  upon  t^e  ground  of  policy,  that  writing  upon 

1  CuHHi  0.  Phdp*.  SB  Am.  L.  Reff.  101 ;  Black  c.  Woodrow,  89  Md.  194 ; 
Campbell  v.  Wilcoi,  10  Wall.  422;  Morgaii  c.  Onham.SG  Iowa,  217;  Miu^rall 
•.  Borne  lua.  Co.,  83  Iowa,  421. 

*  Co.  lit  171  b;  Wml,  Real  Prop.  128;  Shep.  Touch.  60;  1  Wood,  Conr. 
ISO;  VanSanlwoodc.  Sandlord,  12JohDi.  198]  HammoDd  c.  Alexander,  1  Bibb, 
US;  Ta;Ior  r.  Uorton,  6  Dana,  866.    Bee  HntchtDi  d.  Bjrne*,  9  Qny,  867. 

■  WaHworth  v.  Derb/,  40  Dl.  680. 

«  Co.  Lit.  86  b ;  1  Wood,  Cony.  126 ;  Shep.  Touch.  61. 
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sadt  materials  is  less  likelj  to  be  altered,  vitiated,  or  cor- 
rupted ;  thoQgh  it  IB  not  entirely  obvious  why  a  deed  written 
upon  cloth  of  a  suitable  texture  and  substance,  or  the  skins 
of  aaimsls  properly  prepared,  though  not  manufactured'  into 
parchment,  if  susceptible  of  showing  what  is  written  upon 
them,  might  not  be  of  equal  validity  with  inetmments  written 
on  paper  or  proper  parchment.  But  the  rule  seems  to  be 
otherwise.'  *  The  law,  fortunately,  is  &r  from  being  strict 
in  requiring  any  great  accuracy  or  precision  in  respect  to 
what  ia  written,  so  far  as  the  rules  of  grammar  or  orthography 
are  concerned,  or  as  to  the  chir(^nphy  or  evenness  of  the 
page,  or  the  stn^itness  of  the  lines.  False  Latin,  though  it 
be  very  bad,  will  not  avoid  a  deed.* 
7.  The  writing  upon  the  deed  most  all  be  completed  before 

the  same  is  consummated  by  delivery  ;  what  is  added 
£*5553  afterwards  *  being  of  no  avail ; '  thoughthere  are  some 

authorities  whioh  snst&in  the  docbine,  that  Idauks 
existing  at  the  time  of  the  delivery  of  a  bond  under  seal  may 
be  filled  byan  agent  afterwards.* 

Nor  is  it  easy  to  reconcile  the  eases,  some  of  which  may  be 
found  cited  below ;  though  it  would  seem  to  tuni  in  some,  if 
not  in  all  of  them,  upon  whether  the  blanks  were  filled  before 
or  after  the  deliven/  of  the  deed.  Thus,  where  a  wife  signed 
and  sealed  a  blank  deed,  and  handed  it  to  her  husband  to  fill 
in  the  name  of  the  grantee,  the  description  and  the  release  of 
her  dower,  whicb  he  did,  and  then  executed  it,  and  informed 

'  NoTB.  —  Chancellor  Sent  dteg,  (him  the  October  Ho.,  ISM,  of  the  "  NoHh 
Ajnerican  ReHew,"  the  notice  of  «  deed  haviog  been  recently  discovered  by  tba 
■ide  of  •  mummy,  in  a  tomb  In  Upper  Egjpt,  written  upon  [Wpjrnu,  106  yean 
B.  c,  in  the  Greek  languSKe,  tated  by  the  grantor,  end  certified  to  here  been 
ncorded,  conveying  land  in  Tfaebei,  Egypt ;  and  adda,  "It  la  one  of  the  moat  ciui- 
oiu,  fnttmctive,  and  interesting  legal  docameata  that  bt«  been  reecned  from  tb* 
roint  of  remote  antiquity."    4  Kent,  Com.  403- 

»  Co.  Lit,  86  b ;  1  Wood,  Conv.  126 ;  Shep.  Touch.  60,  M ;  2  Bl.  Com.  2B7 ; 
Warren  v.  Lynch,  6  Johoi.  840. 

*  Shrewihury'a  CMe,  9  Bep.  48;  Shep.  Toncb.  66;  1  Wood,  Conr.  IK; 
Perkini,  fi  128 ;  Waltera  o.  Bredin,  70  Penn.  St.  287. 

*  1  Wood,  Conv.  126 ;  Shep.  Touch.  641 ;  Duncan  v.  Hodgea,  4  H'Cord,  2S9 ; 
Penninter  n.  M'Daniel,  1  HIU  (8.  C),  267.  See  Americao  casea  collected  la  the 
note  to  0  U.  ft  W.  216,  Am.  ed.  Bnrna  a.  I^nde,  6  AUeD,  806,  AiUy  •nttaina 
the  text,  and  ia  oppoied  to  Texira  ».  Evan*. 

*  Texlra  r.  Evana,  dtsd  1  Anatr.  228. 
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ber,  and  she  assented,  but  the  deed  was  not  present,  and  had 
been  delivered,  it  was  held  not  to  be  her  deed,  though  it 
would  have  been  effectual  if  she  bad  delivered  it  after  it  had 
been  filled  up.'  And  the  same  court,  in  another  case,  held, 
that  where  a  deed  was  executed  by  husband  and  wife,  with  a 
blank  left  for  the  grantee's  name,  and  the  covenants  which  it 
contained  were  qualified,  but  she,  by  parol,  expressly  author- 
ized him  to  insert  the  name  and  strike  out  the  qualification  of 
the  covenant,  and  he  did  so  before  he  delivered  it,  which  waa 
known  to  the  grantee,  but  not  to  her,  this  avoided  the  deed  as 
to  her.  The  alteration  and  filling  of  the  blank,  to  be  effeot- 
nal,  most  have  been  done  by  some  one  acting  under  a  power 
of  attorney  under  seal,  or  by  a  delivery  by  her.  after  these 
changea  had  been  made.*  Accordingly,  where  one  s^ned, 
sealed,  and  acknowledged  a  blank  deed,  and  afterwards  in- 
serted the  grantee's  name,  and  a  description  of  the  premises 
intended  to  be  granted,  and  then  delivered  it,  it  was  held  to 
bmd  him  as  a  valid  deed.'  The  case  of  Tezira,  cited  below, 
waa  that  of  a  bond  which  the  maker  signed,  leaving  the  sum 
blank,  and  handed  It  to  an  ^ent  to  take  it  to  the  obligee  and 
fill  up  with  the  sum  he  should  be  willing  to  loan.  This  was 
done,  and  the  bond  held  good.  The  court  in  lows  examine 
this  case  carefully,  and  hold  that  a  sealed  instrument  executed 
and  delivered  with  blanks  in  the  material  parts  would  be 
void,  though  afterwards  filled  np.  And  in  this  they  agree 
wiUi  the  Viiginia  courts,  who  held  that  where  A  and  B  signed 
a  bond,  leaving  the  obl^ee's  name  a  blank,  intending  to  apply 
to  F  for  the  money,  B  took  the  bond,  and  F,  declining  to  loan 
the  money,  obtained  it  of  H,  and  filled  in  his  name  as  obligee 
in  the  absence  of  A :  it  was  held  not  to  be  the  bond  of  A ; 
"  when  the  writing  left  the  hands  of  A,  it  was  not  a  deed."  * 
But  if  filled  np  before  delivery,  it  would  be  good.'  In  a  case 
in  New  York,  a  mortgage  with  the  mortgagee's  name  in  blank 

>  Barnt  v.  Lynde,  e  Allen,  806;  Voia  e.  Dolaa,  108  Hus.  160. 
■  Bufofd  K  FsBnon,  8  Allen,  388  i  Dnuy  v.  foiltir,  2  WaU.  C.  8.  21;  tMte, 
n^  l,p.  •aoi. 

»  CoDorer  e.  Porter,  14  Ohio,  460. 

•  PrMton  V.  HdU,  28  QnM.  606. 

•  Simmt  s.  Harrey,  Iff  Iowa,  290-296.     8«e  alio  People  v.  Organ,  27  HL  30 ; 
QilbBrt  p.  ADtbony,  1  Terg.  69;  Wyime  i>.  Oovenor,  lb.  149. 

TOi.  111.  IB 
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was  held  Toid,  even  in  a  hona  fide  holder's  hands.  Bat  two 
of  the  judges  thought  it  might  have  been  filled  hy  parol 
authority  of  the  maker,  and  have  been  valid.'  In  one  case  in 
the  Exchequer,  it  was  held  that  a  deed  of  stock,  under  seal, 
with  the  name  of  the  purchaser  in'hlank,  was  void,  the  names 
having  being  inserted  after  delivery,  denying  Texiia  v.  Evans 
to  be  law.'  Some  of  the  easea  have  tamed  upon  the  point, 
whether  a  parol  authority  by  the  grantor  in  a  deed  to  one  to 
fill  material  blanks  woold  be  sufficient  to  hind  him ;  though 
probably,  if  this  were  done  before  it  was  delivered,  any, 
knowledge  or  presumed  assent  on  the  part  of  the  grantor 
might  give  effect  to  such  act  of  the  attorney.  The  langu^e 
of  the  court  in  Drury  v.  Foster,  cited  above,  seems  to  fevor 
the  notion,  that  if  one  hand  a  deed,  duly  executed,  with  parol 
authority  to  fill  blanks,  and  Uiis  is  done,  he  is  estopped  to 
deny  its  validity.  Nelson,  J.,  says :  "  The  better  opinion  at 
this  day  is,  that  the  power  is  sufficient."  And  the  court  in 
Maine  say :  "  It  seems  to  be  now  settled,  that  where  a  party- 
executes  a  deed  or  bond,  and  delivers  the  same  to  another  in 
an  imperfect  state,  and  gives  authority  to  that  person  to  fill 
up  the  blanks,  and  thus  perfect  the  instrument,  and  he  does 
so,  its  validity  cannot  be  controverted.  This  authority  may 
be  by  parol ;  it  may  be  implied  from  the  facts  proved,  when 
those  facts,  fairly  considered,  justify  the  inference.' 

T  a.  In  California,  where  a  grantor  made  a  deed,  leaving 
the  grantee's  name  blank,  which  was  afterwards  filled  in  by 
an  ^ent  of  the  grantor  acting  nuder  parol  authority,  it  was 
held  to  be  of  no  validity  or  effect.*  A  like  rule  has  been  set- 
tled in  England,  where  a  deed  was  executed,  leaving  a  blank 

1  Chaancey  v.  Arnold,  21 N.  Y.  880. 

)  Hibblewhite  n.  M'Morine,  6  M.  A  W.  200 ;  Com.  Dig.  FiUt,  A.  1,  reaarmed 
hj  PBTke,  B.,  la  DsTidMn  t>  Cooper,  11  M.  ft  W.  794 ;  Perk.  {  IIB ;  Touch.  64. 

*  Inbabltanti,  ie.  v.  HontrcM,  58  He.  90.  See  alio  Wilej  v.  Moor,  IT  S.  A 
R.  488;  McDonald  n.  Kggleiton,  28  Vt.  161,  162.  See  alio  1  U.  S.  Dig.  488,  pi. 
10 ;  6  H.  ft  W.,  Am,  ed.  2lfl,  note, 

«  Upton  V.  Archer,  41  Cal.  86,  The  following  caaea  go  to  (ustain  the  doc- 
trine of  the  court  of  California :  Viier  v.  TClce,  33  Teiai,  ISO  ;  Croai  d.  State 
Bank,  6  Ark.  626]  Hani  r.  Worthiog,  8  HI.  26;  Ingram  v.  Little,  14  Geo. 
174;  Cnramingi  r.  Canll;,  6  B.  Hon  74;  Bnmi  n.  Lynde,  6  Allen,  806;  Bai- 
fhrdn.  Fesnon,9  AlleD,887;  WiUlami  v.  Crutober,  6  How.  (Hiw.)  71,  10  Am. 
Eep.  267,  note. 
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for  a  description  of  the  granted  premiBes,  which  was  after- 
wards filled,  in  the  absence  of  the  grantor,  by  another  to 
whom  it  had  been  handed.  It  was  held  void ;  and  it  is  there 
said,  the  execution  of  instrumentB  in  blank  being  binding  up- 
plies  only  to  negotiable  paper.'  But  in  some  of  the  States  a 
different  rule  has  been  applied.  Thus,  in  Missonri,  a  deed 
was  exeoated,  all  bat  the  name  of  the  grantee,  which  was 
left  blank.  It  was  then  handed  to  another,  with  verbal  au- 
thority to  fill  the  blank  and  deliver  the  deed,  which  he  did, 
tad  it  was  held  to  make  a  valid  deed.*  So  in  Wisconsin,  a 
mortgage  executed  with  a  blank  in  the  name  of  the  mortga- 
gee, who  was  not  ascertuned  at  the  time,  and  the  same  was 
handed  to  one  with  verbal  authority  to  procure  the  loan  and 
fill  the  blank  and  deliver  the  deed,  was  held  to  be  a  valid 
mortg^e  when  this  had  been  done.'  In  Iowa,  a  deed  was 
executed  with  a  blank  in  the  name  of  the  grantee,  and  handed 
to  him,  and  he  filled  the  blank  with  his  own  name.  The 
grantor  afterwards  sued  for  the  consideration,  and  it  was 
held  to  ratify  the  act  of  the  grantee  to  give  validity  to  the 
deed.*  In  another  case,  a  deed  was  executed  with  a  blank 
in  the  grantee's  name,  and  sent  to  a  person  to  sell  the  land, 
and  insert  the  grantee's  name,  which  he  did ;  and  it  was  held 
to  pass  a  valid  title  aa  to  all  persons  not  cognizant  of  the  cir- 
cumstances.' But  in  a  still  later  case,  a  deed  was  made  to  a 
copartnership,  with  an  intent  for  them  to  sell  the  same,  an., 
in  the  deed  the  grantees'  names  were  left  blank.  One  of  the 
partners,  being  a  creditor  of  the  firm,  by  consent  of  one  of  the 
other  two  partners  filled  the  blank  with  his  own  name.  It 
was  held,  that,  by  the  purchase,  the  partners  acquired  an  equi- 
table title  to  the  land,  which  they  could  convey,  and  under 
which  a  conveyance  could  be  enforced,  and  that  this  right 
passed  to  the  partner  by  the  insertion  of  his  name  as  grantee. 
But  the  case  does  not  affirm  that  such  a  deed  would  convey 
the  legal  title  to  the  land.' 
8.  This  rule  leads  to  the  inquiiy,  how  for  alterations,  era- 

>  Sw«n  >.  Autrmllsii  Co.,  2  H.  &  Colt  176,  186. 

■  neld  0.  Sta^,  62  Ho.  6M.  >  Tan  Ktta  p.  Eraniou,  28  Wlie.  Sa 

*  Darin  v.  Htmer,  29  Iowa,  801,  *  0«wi  v.  Fertj,  26  Iowa,  112. 

•  Chi-k  ■>.  Atlen,  M  Iowa,  190, 192. 


.dbyCtXlglC 


244  LAW   OF  REAL  FBOPBBTT.  [BOOK  ni. 

BQTes,  or  interlineatioDB,  in  the  writing  of  a  deed,  affect  its 
validity.  To  give  the  instruineiit  the  effect  designed  by  such 
alterationa,  this  must  be  made  before  the  delirety  of  the 
deed.'  Where  A  made  a  deed  of  one-half  andtvided  of  a 
lot,  and  two  years  afterwards  sold  the  other  half  to  the  same 
grantee,  whose  fonner  deed  had  not  been  recorded,  and  he 
took  the  deed  and  struck  out  "  one  undivided  half,"  and  de- 
livered it  f^;un,  it  was  held  to  convey  the  entire  estate.*  If 
made  afterwards,  it  either  avoids  the  itiBtrumeut  altogethei-, 
or  ia  treated  as  of  no  effect.  IE  the  contract  thereby  evidenced 
is  an  executory  one,  any  material  alteration  made  by  the 
holder  or  a  stranger  will  avoid  it,  unless  done  by  consent  of 
the  maker,  or  without  the  knowledge  and  assent  of  the 
holder.'  If  the  alterations  be  in  an  unimportant  matter,  and 
made  by  a  stranger,  it  will  not  affect  the  instrument.*  Thus, 
where  the  lessee,  after  the  lessor's  death,  altered  the  words 
*'  E.  Street "  to  "  W.  Street,"  it  was  held  not  to  be  a  mate- 
rial alteration,  because  other  parts  of  the  lease  showed  that 
the  original  should  have  been  W.  Street'  And  a  like  doc- 
trine was  applied  to  the  interlineation  of  an  important  clause 
in  one  part  of  a  deed,  from  the  circumstance  that  the  same 
clause  was  found  in  another  part  of  the  deed.' 

9.  In  these  cases,  therefore,  it  becomes  exceedingly  impor- 
tant to  settle,  as  a  rule  of  law,  upon  which  party  lies  the  bur- 
den of  proof  to  determine  the  character  of  such  alterations. 
If  the  law  presnines  them  to  have  been  made  before  the  deliv- 
ery of  the  instrument,  then  any  apparent  erasure,  inter- 
lineation, or  alteration,  does  not-  affect  its  validity,  unless 
affirmatively  shown  to  have  been  made  after  the  delivery ; 
otherwise  it  would  be  void,  unless  the  -contrary  were  estab- 
lisbed.  The  rules  given  by  the  books,  and  laid  down  by  dif- 
ferent courts,  are  singularly  diverse  and  unsatisfactory.  Thus 
in  Wood's  Conveyancing,  Preston's  edition  of  the  Touch- 

i  1  Wood,  Conv.  12$;  Shep.  TondL  66. 

*  BiMett  V.  Buiett,  fie  Me.  128,  ■.  c.  181. 

»  Shep.  Touch.  Prett.  ed.  69 ;  Com.  Wg.  F»lt,  F.  1 ;  Deem  e.  FhiUpi,  S  W. 
Ta.ie6. 

•  Bhep.  Tonch.  69;  Com.  Dig.  ^It,  F.  1.  11  H.  ft  W.  BOS,  note  to  An.  ed. 
ftnd  cue*  d(«d. 

I  Jordui  B.  Ste*«w,  61  He.  TS.  •  Qordm  o.  Sinr,  89  BDm.  818. 
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iitoD«,siid  Perkins,  it  is  treated  as  "greatly  auspicious,"  if  the 
enuure  or  alteration  be  material,  if  it  in  Dot  proved 
to  have  been  made  before  delivery.'  Coke  'says:  [*556] 
"  Of  ancient  Ume,  if  the  deed  appeared  to  be  rased  or 
interlined  in  places  material,  the  juc^es  adjudged,  upon  their 
view,  the  deed  to  be  void.  But  of  later  timea,  the  judges  have 
left  that  to  the  jurors  to  tiy  whether  the  rasing  or  interlining 
were  before  the  dehvery ; "  *  while  the  court  in  Keble  say, 
an  interlineation,  without  any  thing  appearing  ^[ainst  it,  will 
be  pretumed  to  be  at  the  time  of  the  making  the  deed,  and  not 
after.'  Bub  in  Pennsylvania,  the  court  in  one  ease,  in  the 
language  of  MoEean,  C.  J.,  say :  "An  interlineation,  if  made 
after  the  ezecntion  of  a  deed,  will  avoid  it,  though  in  an  im- 
material part :  nor  is  it  to  be  presumed  to  have  been  made 
before  ;  the  presumption  is  the  contrary,  unless  proved."  * 

10.  This  subject  is  discussed  by  Mr.  Greenleaf  in  his  work 
on  Evidence,  and  numerous  cases  are  cited.  The  cases  are 
also  collected  in  the  American  edition  of  Smith's  Leading 
Cases,  cited  below,  to  which  the  reader  is  referred.'  The 
modem  doctrine,  however,  seems  to  be,  that  it  would  not  be 
competent  for  the  court,  upon  mere  inspection  of  an  instru- 
ment, to  declare  it  void  by  reason  of  alterations  or  erasures 
apparent  upon  its  face,  nor  for  the  jury  to  do  so  by  mere  in- 
spection, and  detecting  that  such  alterations  have  been  made ; 
but  that  is  a  matter  of  evidence  in  which  the  presumptions 
are  against  the  party  holding  and  offering  the  instrument  in 
evidence,  and  he  is  to  be  called  on  to  explain  them,  as  being 
exceedingly  snspioions,  especially  if  the  alterations  are  found 
to  be  favorable  to  him  on  inspection  of  the  whole  instrument. 
Though,  even  in  this  rexpeot,  the  rule  is  not  uniform  ;  that  of 
the  United  States  court  seeming  to  be  more  stringent  than 
that  of  many  of  the  States.  Thus,  in  United  States  v.  Linn, 
the  court  remark :  "  But  it  is  said,  the  law  imposes  upon  the 
party  who  claims  under  the  instrument  the  burden  of  explun- 
ing  the  alteration^    This  is  the  rule  undoubtedly  where  the 

>  1  Wood.  Coot.  12S ;  Perktaa,  H  t2G,  138 ;  Sbep.  Touch.  66. 

■  Oo.  Ut  S26  b ;  Sbqt.  Toiicb.  69.  *  Trowdle.Cutto,  1  Eabk,  21 

*  Uorri*  o.  Tandann,  1  DaU.  ST. 

•  1  OrMQL  Et.  S  SU I  1  Smith,  Lead.  Cm.,  Gth  Am.  ed.  901  cf  mj. 
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alteration  appears  on  the  &ee  of  the  mstrument  as  an  era- 
sure, mterlineation,  and  the  like.  In  such  case,  the 
['557}  i^artj  *  haring  the  possession  of  the  instrument,  and 
claimiDg  under  it,  ought  to  be  called  upon  to  explain 
it.  It  is  presumed  to  have  been  done  while  in  his  posses- 
sioQ."  1  But  in  Massachusetts  the  court  say :  "  There  is  no 
such  legal  presumption  (that  the  alterations  were  made  be- 
fore delivery).  The  burden  is  on  the  party  offerii^  the 
instrument  to  prove  the  genoineness  of  the  instrument,  and 
that  the  alterations  apparent  on  the  same  were  honestly  and 
properly  made.  To  what  extent  he  shall  be  required  to  in- 
troduce evidence  will  depend  upon  the  peculiar  circuiUBttuices 
of  each  case.  There  ia  no  presumptJon  of  law,  either  that  the 
alterations  and  interlineations  apparent  on  the  tBtce  of  the 
deed  were  made  prior  to  the  execution  of  the  instrument,  or 
that  they  were  made  subsequently :  that  question  is  to  be 
settled  by  the  jury  npon  all  the  evidence  in  the  case."  '  The 
rule  as  given  by  the  court  of  Missouri  is  perhaps  as  feasible 
as  any :  <*  As  a  general  rule,  if  any  presumption  at  all  is  in* 
dulged,  the  law  will  presume  that  the  nlteratto'n  was  made 
before  or  at  least  contemporaneous  with  the  signing  of  the 
writing,  unless  peculiar  circumstances  of  suspicion  are  patent 
upon  its  face ;  and  even  then  the  whole  question  is  one  for 
the  jury  to  settle  upon  the  facts,  when  and  where,  and  with 
what  intent,  the  alteration  was  made."  ' 

11.  All  wiiters  aigree  that  the  only  safe  way  in  making 
snch  erasures  or  alterations  is  by  noting  them  in  some  way 
npon  the  instrument  itself,  to  show  they  were  made  before 

1  Dnltea  State*  v.  Uon,  1  Hoir.  IH ;  GtdUuid  ».  Jtokmut,  S6  C«l.  85,  koc'dL 
■  El7  V.  El7,  6  Qra7,  489,  441.     Sea  Hi11«  v.  BiroeB,  11  N.  H.  396,  Mtlier 

fkTOrlng  tfae  rule  of  the  United  St&te*  court.     Knight  o.  Clement^  6  A.  ft  B. 

216,  fkTon  the  rule  in  MuMchnietti.     See  also  Cliflbrd  v.  Parker,  2  Uann. 

&  0.  B09,  whidi  Memt  to  incline  (o  that  of  the  United  BUtei  court.      Wilda 

B.  Armiby,  S  Cnih.  814, 818 ;  Wicke*  ■>.  Caule,  6  H.  ft  J.  86 ;  Hatifaanri  c.  Coaltar, 

9  Ho.  706 ;  BMUian  s.  SuMell,  20  Vt  205,  —  go  to  lugtain  the  rule  in  Maaea. 

chiuetta.    Jacktou  v.  Oiborn,  2  Wend.  666;  Herrlck  d.  Malin,  22  Wend.  888; 

Waring  e.  Sm^tb,  2  Barb.  Ch.  13S.    See  generally  1  Smith,  Lead.  Cai.,  5th  Am. 

ed.  962,  968;  Norwood  i>.  F^raerrlce,  Quincy,  189;  Carpenler  e.  Falnerrice,  lb. 

£89 ;  Dow  V.  JeweU,  IS  S.  H.  866,  reaffirming  HUli  v.  Bmmi  ;  Comclock  *.  Smith, 

28  Mich.  306,  817. 

)  McCormick  v.  Elmnorrii,  89  Mo.  84. 
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its  delivery.  Tlie  effect  of  such  erasure  or  alteration  is 
mainly  important  in  respect  to  deeds  whicH  form  the  basis  of 
an  action,  in  which  the  authenticity  of  the  instrument  is  necee- 
Bary  aa  a  part  of  the  legal  proof ;  as  where  the  grantee  of  land, 
with  covenants,  seeka  to  reoover  upon  the  covenants  in  bis 
deed.' 

12.  But  where,  by  the  making  and  delivery  of  the  deed,  the 
title  passes,  being,  in  effect,  an  act  of  conveyance,  no  subse 
quent  alterations  in  the  deed,  or  even  its  cancellation  or  de- 
Btniction,  wdl,  of  itself,  defeat  or  divest  the  title  which  has 
once  passed.'  While  it  would  not  affect  a  title  already  ac- 
quired by  it,  such  alteration  would  be  fatal  to  an  action 
brought  upon  the  covenants  in  the  deed.'  And  it  is  said,  that, 
if  a  deed  were  lost,  equity  might  compel  the  grantor  to  give 
a  new  one.*  And  if  a  deed  of  an  incorporeal  hereditament 
be  lost,  the  grantor  may  supply  the  proof  by  parol  evidence. 
But  where  one,  holding  a  deed  of  a  ground-rent,  fraudulently 
altered  or  destroyed  it,  it  was  held  that  his  claim  and  title 
were  gone.  He  could  not  take  advantage  of  his  own  wrong 
by  introducing  secondary  evidence  of  the  deed ;  and,  without 
his  deed,  there  would  be  no  presumption  of  tenure  impljdng 
any  thing  like  a  feudal  liability  for  rent  service.'  In  one 
case,  where  a  deed  had  been  lost  before  being  recorded,  the 
coiin  enjoined  the  heirs  of  the  grantor,  be  being  dead,  from 

>  AiTiMn  V.  HunutMd,  S  Peao.  Hi  ISl ;  1  Bmitb,  Lead.  Cu.,  Sth  Am.  ed. 
S60;  DkTidHn  v.  Coope^  11  M.  4  W.  BOO. 

*  ArrUoD  v.  Hunutead,  2  Faiui.  St.  191 ;  MiUer  v.  GiUeUnd,  18  Penn.  Bt 
119,  per  GibMn,  J. ;  DnTidnn  v.  Cooper,  11  H.  4  W.  800  j  Shep.  Tonch.  Prett. 
•d.  69 ;  Iceuh  v.  iMch,  2  Rep.  in  Chanc  100 ;  Co.  Ut.  -226  b,  note,  180 ;  Com, 
Dig.,  Da^'f  ad.  Fait,  F.  2,  note ;  Hatch  a.  Hatch,  S  Hau.  SO? ;  Jaduon  v.  Chwe, 
2  Johni.  84 ;  Bolton  v.  CarlUle.  2  H.  Bl.  268, 264 ;  Dana  v.  Newliall,  18  HaM. 
4BB ;  NlchoUoD  ■>.  BaUay,  1  John.  Ch.  417 ;  Smith  n.  UcQawati,  8  Bu-b.  404 ; 
RtjaoT  V.  WOaoa,  6  Hill,  469;  Schult  v.  Large,  0  Barb.  878 ;  Bo«  v.  Tork, 
6  East,  66 ;  Hlller  b.  Hanwaring,  Cro.  Car.  899  i  Lewi*  v.  Payn,  8  Cow.  71 ; 
Fletcher  r.  l£aiuDr,  6  lad.  267,  where  grantee'*  Cbriitian  name  wai  blanli,  and 
after  the  deed  waa  dellTerad  to  him  he  inaeited  the  name  of  hia  wife,  it  wai  held 
U  be  a  Told  act,  and  to  coavej  no  title  to  her.  Vid.  6  UurU.  &  N.  94,  Am.  ed. 
note  i  Chetaman  v.  Whittemore,  28  Pick.  281 ;  Bifener  n.  Bowiuan,  68  Fenn.  St, 
818;  1  GreenL  Et.  {668;  Wood  b.  HUderbrand,4U  Mo.  284. 

*  Daridaon  v.  Cooper,  11  M.  4  W.  800 ;  Woodi  v.  HUderbraad,  46  Ho.  284. 

*  King  V.  Gilion,  82  III.  854. 

*  Wallace  ».  HarmiEad,  44  Penn.  4U2,  G03. 
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oouveyiag  the  estate,  and  passed  a  decree  Testing  the  title  of 

the  eetate  in  the  parchaser.' 
[*S68]      *  18.  The  next  requisite,  in  the  order  of  Lord  Coke, 

for  a  good  deed,  is  a  party  competent  to  execute  it, 
and  thereby  make  a  grant.  There  are  but  few  peraons  who 
may  not  make  a  deed,  which,  either  absolutely  or  qualifiedly, 
binda  them.  Many  deeds,  which,  by  the  early  law,  would 
have  been  deemed  void  for  want  of  capacity  in  the  maker,  are 
sow  held  to  be  voidable  only ;  the  tendency  in  modem  deci< 
sions  being  to  regard  a  deed,  if  not  absolutely  blading,  voida- 
ble, rather  than  void.  Among  those  who  formerly  were  held 
incapable  of  making  a  deed  were  infants,  aliens,  married 
women,  and  persons  of  non-sane  memory ;  though,  by  an  ab- 
surd rule  of  law,  no  man  was  admitted  to  stultify  himself,  and 
it  was  left  for  the  heirs  only  of  an  insane  man  to  avoid  his 
deed.' 

14.  It  may  be  laid  down  now  as  a  general  rule,  that  the 
deed  of  a  feme  covert,  unless  joined  by  her  husband,  or  unless 
authorized  by  statute  in  respect  to  her  sole  property,  is  void  ; ' 
and  for  that  reason,  if,  after  becoming  discovert,  she  again 
deliver  a  deed  which  she  had  delivered  during  coverture,  it 
takes  effect  only  from  such  second  delivery.* 

15.  So  a  deed  made  by  a  person  of  non-sane  mind,  who  has, 
for  that  cause,  been  placed  under  guardianship,  will  be  void  j*^ 
and  the  same  is  true  of  the  deed  of  a  person  under  guardian- 
ship for  incapacity  to  manage  his  affairs,  though  not  in  fact 
insane,  even  though  done  with  the  approbation  of  his  guar- 

I  Shawnberg  v.  Wright.  S9  Mo.  126. 

■  1  Wood,  ConT.  126,  138 ;  Shep.  Toach.  H ;  Deo  s.  Chrk,  2  Ired.  23,  which 
aUtef  that  the  doctriiw  that  ■  party  ma;  not  atnlti^  himaelf  1i  wholly  exploded. 
The  law  ii  the  tame  la  Tenneeaee.  See  Doe  c.  Dignowittj,  4  S.  ft  M.  67 ;  Dicken 
V.  Johmon,  T  Qa.  iSl,  for  the  degree  of  inianit;  which  will  aToid  a  deed. 

'  Shep.  Touch.  Preit.  ed.  6«  and  note;  Zouch  if.  Parsons,  8  Burr.  1806; 
Perkins,  SIM;  2B1.  Com.  291,  292:  Leferra  e.  Mardock,  Wright  (Ohio).  206; 
Concord  Bank  d.  Bellii,  10  Cu«h.  2TT ;  Lowell  r.  Daniels,  2  Gray.  161 ;  Ferrine 
V.  Perrine,  S  Stockt.  144  (for  the  States  where  this  rule  is  modified,  see  amt, 
Tol.l,*2T9);  Cope  D.  Ueeks,  S  Head,  388;  Dow  d.  Jewell,  18  IT.  II.  355;  Baxter 
r. Bodkin,  26  Ind.  172;  Davis  d.  Andrews,  80  Vt.  081;  Brassier  b.  Kent,  01  HI. 
426. 

<  Goodright  b.  Straphui,  Cowp.  201. 

>  Wait  V.  Maxwell,  6  Pick.  217.     See  P««ri  v.  M'DoweU,  8  J.  J.  Manh.  058. 
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diaD.*  But  the  deed  of  an  idiot,  or  iDsane  person  not  nuder 
guardianship,  passes  a  seisin,  and  is  only  regarded  as  voidable, 
and  not  void.'  While  in  New  York  and  Pennsylvania  the 
deed  of  a  n&n  eompot  is  void,  in  New  Jersey  it  ia  voidable 
only.'  And  the  acts  and  grants  of  infants  and  lunatics  are 
regarded  so  far  analogous  to  each  other  as  to  be  governed  by 
the  same  roles,  and  their  deeds  may  be  avoided  &8  well 
against  the  grantees  of  their  grantees  as  the  grantees  them- 
selves.* It  is  often  very  difficult  to  define  what  degree  of 
capacity  in  a  grantor  is  sufficient  to  enable  him  to  give  a  valid 
and  effectual  deed.  The  subject  is  treated  of  in  Dennett  v. 
Dennett,  where  the  court  say :  "  The  question,  then,  in  all 
easea  where  incapacity  to  contract  from  defect  of  mind  is 
alleged,  is  not  whether  a  person's  mind  is  impaired,  nor  if  he 
IS  afOicted  by  any  form  of  insanity,  but  whether  the  powers 
of  his  mind  have  been  so  &r  affected  by  his  disease  as  to  ren- 
der him  incapable  of  transacting  business  like  that  in  ques- 
tion." "  Weakness  of  understanding  is  not,  of  itself,  any 
objection  to  the  validity  of  a  contract,  if  the  capacity  remains 
to  see  things  in  their  true  relations,  and  to  form  correct  con- 
clusions."  "  When  it  appears  that  a  grantor  has  not  strength 
of  mind  and  reason  to  understand  the  nature  and  conse- 
quences of  bis  act  in  making  a  deed,  it  may  be  avoided  on 
the  ground  of  insanity."  ' 

*  16.  So,  as  the  law  seems  to  have  been  settled  [*559j 
since  the  case  of  Zouch  v.  Parsons,  the  deed  of  an  iu- 

fimt,  ordinarily,  is  not  void,  but  merely  voidable ;  *  although 

1  Griiwold  v.  Butler,  S  Conn.  231. 

•2BL  Com,  291 1  Wtit  v.  Hai<Tell,G  I^ck.  217;  Allii  v.  BlUingi,  S  Met. 
416;  Arnold  v.  Richmond  Iron  Worki,  1  Gny,  484;  Ingreham  i>.  Baldwin, 
t  Sdd.  45 ;  Brtckenridfce  s.  Ormsby,  1  J.  J.  Uinh.  245 ;  Irrine  n.  Irvine,  9  Wall. 
S2e ;  Howe  v.  Howe,  99  Mui.  98. 

■  Ym  Denmi  e.  Sweet,  61  H.  T.  8S4;  Matter  of  DesilTer,6  Rawle,  111; 
EatoD  V.  TMon,  8  Vroom. 

*  HoTe7i).Bob(on,68Me.461,466;  Thomprcn ».  Leach,  8  Mod.  810 ;  Myen 
■  Saoder*,  T  Dana,  fi24 ;  Milea  r.  Llngerman,  :i4  Ind.  887. 

*  Dennett  d.  Dennett,  44  N.  U.  686 ;  Doe  v.  Pretljmtin,  1  Bouit.  889. 

*  Zouch  V.  Panoni,  8  Barr.  n94,  1805;  Perkini,  }  154 ;  2  Blackit  Cororo. 
2»1,  292 ;  Pbilllpi  v.  Green,  S  A.  K.  Hanh.  11,  holding  the  deed  of  an  Inbnt 
fime  covert  voidable ;  Tuckerr,  Moreland,  10  Pet.  58 ;  Whitnej  r.  Dutch,  14  Maaa. 
(67,  462;  Boof  r.  Siafford,  7  Cow.  180;  Kendall  v.  Lawrenue,  22  Pick.  540; 
BoatoD  Bank  a    Chamberlin,  15  Maia.  220;  Breckenridge  e.  Ormab^,  1  J.  J. 


,db,Ci(5oglc 


250  LAW  OF  SEAL  PBOPEBIT.  [BOOK   OX. 

Mr.  Preston,  ia  Hie  Touchstone,  in^sts  that  the  deci^on  of 
that  case  has  not  been  generally  folio  wed  ;  and  the  statement, 
in  his  note  to  the  work,  is,  "  Deeds  executed  by  in&nts  are 
sometimes  void,  and  sometimes  voidable."  '  The  American 
cases,  as  a  general  thing,  sustain  the  doctrine  of  the  case  of 
Zouch  V.  Parsons ;  and  It  is  held,  in  several  cases  at  least,  that 
an  infant,  in  order  to  avoid  his  deed,  must  do  so  within  a  rea- 
sonable time  after  coming  of  age."  '  But  deeds,  both  of  in- 
&nts  and  noncompotei  mentit,  may  be  ratified  and  established 
after  ooming  of  aige,  or  being  restored  to  reason,  as  the  case 
may  be.  But  the  cases  are  not  agreed  as  to  what  will,  in  any 
given  case,  amount  to  such  a  ratifioatios.  Their  right  of 
avoiding  their  deeds  stands  upon  different  ground  from  deeds 
obtained  by  fraud.  In  such  casee,  if  the  grantee  in  a  fraudu- 
lent deed  convey  to  an  innocent  purchaser,  he  holds  by  a 
good  title  ;  whereas,  if  they  avoid  their  deedn,  it  defeats  the 
title,  even  in  a  third  person's  hauds.  An  insane  person  or  in- 
fant need  not  restore  the  consideration  before  suing  to  recover 
back  lands  conveyed  by  him.^  But  an  infant  cannot  avoid  a 
deed  made  by  him  while  be  remains  an  in&nt,  nor  can  any 
one  but  himself  or  his  heirs  call  the  deed  in  question ;  and  a 
second  deed,  made  during  his  minority,  is  no  disafiSrmanoe  of 
the  first.*  What  shall  be  deemed  to  be  a  ratification  of  a  deed, 
after  the  grantor's  disability  is  removed,  ie  far  from  being  a 
settled  question.  Courts  have  differed  irreconcilably  in  this 
matter.  Thus  it  was  held  to  be  a  ratification  that  the  ten- 
ant was  suffered  to  occupy,  cultivate,  and  enjoy  the  estate  for 
fiiz  years.'  In  another,  doing  this  for  nine  years  was  held 
sufficient.*    lu  another  case,  an  acquiescence  for  four  years, 

Uuth.  'M ;  Bool  V.  Uix,  IT  Wead.  119.  Nor  can  he  kToid  It  tiU  be  f ■  of  age : 
fuare,  how  tkr  ailence  may  bs  construed  to  be  m  ratification  of  >iich  a  deed  1 
Sm  Dearborn  v.  Ea>tiii*n,  i  tf.  H.  441 ;  Doe  d.  Aberaathy,  T  Blackl.  142;  EUne 
V,  Beebe,  6  Conn.  AM ;  Wheatoa  v.  But,  6  Yerg.  41 ;  Wallace  i>.  Lewii,  4  Bai^ 
tii^.  76  i  Drake  v.  Ranuej,  &  Ohio,  262. 

1  Shep.  Touch.  Pre«i.  ed.  7,  M,  and  notei ;  Ferklna,  {  12 ;  Co.  Lit.  S80  b. 

*  2  Kent,  Com.  238 ;  Wallace  r.  Levii,  4  Uarring.  76.    See  Babcock  v.  Bow 
man,  8  lod.  110;  RichardKin  t.  Boright,  9  Vt.  86S. 

*  Hove;  V.   Uobson,  68  Me.  468,  4ST ;  Gibaon  >.  Soper.  6  Gray,  2TS ;  Cna 
inger  v.  Welch,  16  Ohio,  160. 

*  Emnion*  c.  Murray,  IB  N.  H.  BSB. 

*  Emmoiu  v.  Morray,  tap. ;  Robbini  v.  Eaton,  10  K.  H.  G6L 

*  JackioD  V.  CarpeDt«T,  11  Jolina.  689.  . 
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doiii^  which  lai^e  iatprovemente  were  made  upon  the  prem- 
iaes  without  objection,  was  held  to  be  a  ratification.'  It  was 
held  by  the  United  States  court  that  mere  acquiescence  bj 
an  infant,  after  coming  of  age,  will  not  amount  to  an  a£Brm- 
ance  of  a  deed ;  yet  there  may  be  a  ratification  which  will  be 
an  effectnal  affirmance,  although  It  do  not  amount  to  as  formal 
an  act  as  is  required  to  create  a  new  title.  And  where  thn 
grantor,  after  coming  of  age,  took  a  lease,  as  partner,  of  the 
land  he  had  conveyed  in  his  infancy,  it  was  evidence  from 
which  a  jury  might  find  he  intended  to  affirm  his  deed.'  In 
Ohio,  an  entry  anit  at  action,  a  subsequent  conveyance,  or 
any  act  unequivocally  manifesting  an  intention  to  avoid  a 
deed  after  coming  of  age,  if  done  within  the  peiiod  of  limita^ 
lion  of  actions  of  ejectment,  would  disaffirm  and  avoid  a  deed 
made  in  inbncy.'  In  Vermont,  it  is  held  that  the  infant,  if 
be  would  avoid  his  deed  mode  in  in&iuoy,  must  do  it  within 
a  reasonable  time  after  coming  of  age.'  And  in  Connecticut, 
a  neglect  to  disaffirm  it  within  a  reasonable  time  after  coming 
of  age  is  held  to  be  sufficient  evidence  of  ratification.'  In 
Missouri,  a  grantor,  after  coming  of  age,  expressed  himself 
satisfied  with  the  sale,  and  promised  to  execute  a  confirma- 
tory deed,  but  died  before  doing  so,  ten  months  after  aniving 
at  ^e.  It  was  held  to  be  a  ratification.*  In  New  Tork, 
where  a  ward,  whose  lands  had  been  sold  by  bis  guardian 
while  a  minor,  lay  by  eighteen  yeai-s  without  making  objection 
to  the  sale,  it  was  held  to  be  an  af&rmance  of  it.^  Acquies- 
cing thirteen  years  after  arriving  at  age  was  held  to  confirm 
a  sale  made  by  an  infant,  although  a  female,  and  a  part  of 
the  time  under  coverture,  in  Indiana.*  And  the  rule,  as 
stated  in  Massachusetts,  is,  "  Any  distinct  and  decisive  act  of 
recognition  as  a  valid  and  subsisting  contract  is  competent 
evidence  of  a  ratification  of  it :  a  new  delivery  of  a  deed 
would  not  be  requbite,  as  it  would  be  if  the  deed  were  void.* 
On  the  other  hand,  it  was  held,  in  the  following  cases,  that 

>  Wallmtw  V.  Lewto,  4  Hairing.  7S.  See  lito  Whsalon  v.  Eut,  G  Terg  41, 

'  Irrine  if.  Irrlne,  B  WftlU  918.  »  Drake  v.  Rsmwy,  6  Ohio,  258.  2M. 

•  Richudwin  e.  Boright,  9  Tt  S71.  *  Klioe  ti.  Beeb«,  a  Cono.  606. 

•  FergnioD  v.  B«11,  17  Ho.  M7.  '  Bostwlok  t>.  Atking,  8  N.  Y.  68. 

•  Hartnun  v.  Eeodal,  4  lad.  403.  *  Howe  «.  Howe,  99  Man.  08. 
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mere  silent  acquiescence  for  any  length  of  time  Bhort  of  the 
period  of  limitatioQ  would  not  ratify  such  &  deed.^  Though 
a  deed  made  under  the  direct  influence  of  an  insane  delusion 
would  be  invalid  as  a  disposition  of  property,  if,  after  becom- 
ing sane,  the  gi-antor  were  to  accept  the  consideratioo  for 
which  be  had  made  such  deed,  and  this  is  done  intelligently, 
it  would  be  a  ratification  of  the  same.^  One  mode  of  disaf- 
firming and  avoiding  a  deed,  after  the  disability  of  the  grantor 
is  removed,  is  by  giving  a  new  deed ;  and,  if  the  same  be  record- 
ed, no  parol  ratification  of  the  first  deed,  subsequently  made, 
can  avail  to  give  it  precedence  of  the  second  deed.*  In  some  of 
the  States,  the  deed  of  a  married  woman,  if  an  infant,  is  void, 
although  she  join  with  her  husband  in  executing  it.*  In 
others  it  is  voidable.*  And  she  may  avoid  it  even  t^ainst  the 
grantee  of  the  grantee  named  in  her  deed.'  She  may  disaf- 
firm her  grant  even  while  yet  an  infant,  and  though  her  hus- 
band refuses  to  join  in  such  disaffirmance.  But  her  lying  by, 
after  coming  of  age,  for  ten  years,  she  being  sldll  covert,  was 
held  not  to  be  an  affirmance  of  her  deed,  there  having  been 
no  considerable  improvements  made  upon  the  land  in  the 
mean  time/ 

17.  The  subject  of  the  power  of  married  women  to  make 
deeds  deserves  a  more  special  notice.  As  already  stated,  the 
deed  of-a/eme  covert  was,  by  the  common  law,  void.  For- 
merly, in  England,  she  could  only  convey  her  lands  by  levy- 
ing a  fine,  as  it  was  called.  But  by  the  statute  S  and  4 
Wm.  IV.,  c.  74,  she  may  now  join  with  her  husband  in  mak- 
ing a  deed  of  her  estate,  she  having  acknowledged  it  to  be 
her  free  act,  after  a  privy  examination  before  the  proper  offi- 
cers.*   In  this  country,  wherever  the  common  law  prevails,  a 

>  HaTBj  v.  Holwon,  tup. ;  CreilDger  v.  Welch,  IG  Ohio,  166. 

I  Bond  0.  Bond,  7  Allen,  1. 

■  Black  v.  Hilli,  86  III.  379 ;  Bond  t>.  Bond,  7  All«n,  1 ;  JkckKn  ».  Bnrchla. 
14  Johni.  124 ;  Tucker  e.  Moreland,  10  Petert,  TG ;  Jockion  tr.  CMpoiler, 
11  Johiu.  641. 

•  Chandler  v.  HcKinney,  0  Mich.  217 ;  Adami  v.  Rom,  1  Yroom,  613 ;  Schn- 
der  V.  Decker,  B  Fenn.  St  14 ;  Caion  k.  Hnbbard,  38  Hiu  S6.  See  pot,  2B0,  m 
to  what  ii  Infancy  in  fonie  Statei. 

*  Greenwood  p.  Coleman,  Si  Ala.  166. 

«  Uile*  D.  Lingennan,  U  Ind,  387 ;  Maikham  r.  Hemtt,  7  How.  (Hiu.)  487. 
^  Hi  M  e.  Lingerman,  np,  *  Wmt.  Bcal  Prop.  188,  189. 
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separate  deed  by  a.  feme  covert  a  void,  uuless  the  same  be  au- 
thorized b;  some  statnte  giving  tbe  power.*  In  Maine,  a  wife 
may  convey  her  land  as  if  sbe  were  nnmanied,  by  virtue  of  a 
Btafcute.  The  same  is  the  law  in  Minnesota.  And  in  England, 
it  BeemB,in  equity,  a  married  woman  has  full  power  of  aliena- 
tioD  of  her  estate  if  held  to  her  eole  and  separate  use,  fi^e 
from  control  of  her  husband,*  In  equity,  a  wife  may  charge 
ber  separate  estate.  But  separate  estates  mean  equitable  es- 
tates, created  by  deed,  devise,  or  marriage  settlement,  where 
the  character  is  impresaed  by  the  instrument  creating  it.* 
Bat  where  the  husband  made  a  deed  of  land  in  right  of  his 
wife,  which  belonged  to  her,  which  was  signed  by  her,  and 
both  acknowledged  it,  it  was  held  not  to  convey  her  right. 
So,  if  they  both  join  in  conveying  his  right  in  an  estate,  it 
would  not  carry  her  separate  estate  in  the  premises,  even 
though  it  contain  covenants  of  title,  since  she  is  not  bound 
by  these,  and  is  not  estopped  by  them.*  Neither  fines  nor 
recoveries,  as  a  mode  of  conveying  the  interests  of  married 
women  in  real  estate,  were  ever  in  use  in  this  country,*  The 
tendency  of  modem  l^^ation  in  the  States  has  been  to 
clothe  married  women  with  a  power,  more  or  less  qualified, 
to  convey  their  separate  estates  as  if  they  were  sole.  In 
Massachusetts,  married  women  may  make  valid  deeds  to  con- 
vey their  estates,  which  will  be  efifectual  to  all  intents,  except 
cutting  off  their  husbands'  rights  by  curtesy.*  In  New  York, 
a  wife  who  owns  land  may  dispose  of  it  by  deed  or  will ;  but 
if  she  do  not,  her  husband  will  have  curtesy.^  But  unless 
executed  according  to  the  forms  prescribed  by  statute,  the 

1  LefsTn  0.  Hnrdock,  Wright,  Ohio,  206 ;  Harri*  ».  Bnrton,  4  Hairing.  66 ; 
ADen  v.  Hooper,  CO  He.  874 ;  Hatch  b.  Bate*,  M  He.  189;  Cap«  v.  Heekt, 
•  Head,  888. 

*  Brooking*  v.  While,  49  Ue.  482 ;  Hlnn.  Bat.  SUt  c.  SB,  )  2 ;  HnU  tr.  Water- 
hoiue,  18  Am.  L.  Beg.  759, 760,  and  note. 

*  BKuler  p.  Kent,  61  lU.  426. 

t  Qriffln  p.  Sheffield,  88  Miu.  893;  AgrlcalturalBank  >.Eice,4  How.  (U.S.) 
226. 

■  Dnraot  p.  Bitehle,  4  Maiou,  64 ;  Jackion  v.  QUchrlat,  16  John*.  116 ;  Atbanj 
Fire  Ina.  Co.  p.  Bay,  4  CooMt.  B ;  Cope  v.  Heek*,  tap. 

*  Slat  1874,  e.  184,  t  1 ;  Beal  p.  Warren,  2  Oraj,  468 ;  WiUard  v.  I 
ISGrar.SM;  Campbell  p.  Bcini*,  16  Qra7.  487. 

■<  Hatfield  p.  Sneden,  64  M.  Y.  287 ;  Tate  p.  Dederei,  23  IT.  T.  4ea 
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coaveyance  ia  void.'  From  an  early  period  of  lier  colonial 
history,  it  has  been  cnstomary  in  MassachuBetta  for 
[*560]  married  vomeii  to  convey  their  l&ade,  or  release  *  their 
interests  in  their  husbands'  lands,  by  joining  with 
them  in  the  execution  of  a  deed  in  the  common  and  usual 
form.  Kor  has  it  been  deemed  necessary  for  the  wife  to  be 
examined  separate  and  apart  from  her  husband,  when  ac- 
knowledging the  deed,  in  order  to  give  it  validity.  This  cos- 
torn  is  expressly  recognized  and  authorized  by  a  provintnal 
act  of  the  legislature,  and  is  incorporated  into,  and  as  a  part 
of,  the  general  statutes.*  Whether,  as  some  have  supposed, 
the  custom  of  married  women  conveying  their  lands  by  join- 
ing with  their  husband  in  a  deed  was  borrowed  from  ihb 
nsf^e  above  referred  to  or  not,  it  has  become  the  universal 
mode,  in  the  several  States  where  the  common  law  prevails, 
for  the  conveyance  of  lands  in  which  the  wife  is  interested.* 
The  chief  differences  that  are  fonnd  between  the  systems  of 
the  different  States  consist  in  matters  of  form  merely,  and  in 
the  degree  of  atringenoy  exercised  in  requiring  an  acknowl- 
e^ment  of  the  deed  by  the  wife  after  a  privy  examination 
answering  to  what  was  required  from  her  when  joining  in 
levying  a  fine  at  common  law.  In  the  matter,  too,  of  her 
relinquishing  her  right  of  dower  to  the  purchaser  of  her  hus- 
band's  estate,  the  law  varies  some^vhat.  In  New  Hampshire, 
Massachusetts,  and  Minnesota,  she  may  do  this  by  a  separate 
deed,  executed  without  her  husband  being  joined.* 

18.  It  would  extend  this  subject  disproportionately  to  at- 
tempt to  give  in  detail  the  statute  provisions  and  decisions  of 
the  several  States  in  relation  to  it.     A.  few  only  will 
[*561]  be  mentioned  *  by  way  of  illustration.    In  Massachu- 
setts, Maine,  Minnesota,  New  Hampshire,  and  Gon- 

1  Morriton  r.  Wil«on.  IS  Cal.  498 ;  Hepborn  t.  Duboit,  12  Pet.  STS ;  Raknma 
>.  Cbtmben,  22  Mo.  SS,  M. 

■  Opinion  of  Jud^  Trowbridge,  U  Am.  Jur.  TS ;  Pror.  Lawi,  308 ;  Mam. 
Oen.  State.  108,  |  2;  Fovler  e.  Shetier,  T  Mm*.  11;  Fljmonth  Col.  Law*, SS. 
A  Bimilar  cuitom  prevailed  in  Pennijlvania  fnra  it«  fint  wtilemenL  Darej  v. 
Turner,  1  Dalt.  11.  See  JmIuoo  e.  OilcbrUt,  15  Johm.  110;  iJtbgow  ■.  IUt- 
»nagh,  9  Mail.  161,  172. 

'  Gordon  v.  Haywood,  2  N.  H.  402 ;  4  Keot.  Com.  162,  16*. 

*  Shepherd  v.  Howard,  3  N.B,  607;  Htn.Gen.  Stat.  o.  90,  S8{  Hinn.  fiav. 
Slat.  c.  86,  S  12. 
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oeoticnt,'  it  is  sufflcient  that  the  wife  aoknowledged  the  deed 
without  any  privy  or  separate  examination.  But  iu  most  of 
the  States,  her  personal  eiamiiuition,  separate  and  apart  from 
her  hasband,  most  be  made  by  a  prescribed  ofBcer,  in  order  to 
his  certifying  her  acknowledgment.  In  Ohio,  not  only  must 
this  he  done,  hut  it  must  ^pear  in  the  certificate  of  the 
magistrate,  in  order  to  the  deed  being  valid.'  In  Kentucky, 
there  must  be  this  examination ;  and  the  deed  mnst,  more- 
over, be  recorded  within  eight  months  in  order  to  be  effect- 
ual.'  In  North  Carolina  and  Illinois,  without  this  examina^ 
tion  and  acknowledgment,  the  wife's  deed  is  utterly  void;* 
and  the  certificate,  moreover,  of  the  ofQcer  taking  the  ac- 
knowlei^raent,  must  show  that  the  wife  knew  the  contents 
of  the  deed,  that  she  was  known  to  the  officer,  and  that  she 
&eely  and  voluntarily  executed  it.*  In  Alabama,  she  may 
join  title  with  her  husband ;  or,  if  his  deed  is  already  re- 
corded, she  may  make  a  separate  deed,  which,  however,  in 
order  to  pass  her  interest,  must  be  acknowledged  after  a 
privy  examination,  of  which  there  is  to  be  a  certificate  and 
record.*  In  Arkansas,  both  husband  and  wife  must  join, 
and  her  examination  must  be  separate.^  So  in  California.' 
And  this  can  only  be  shown  by  the  certificate  of  the  oflBcer 
taking  the  acknowledgment,  which  must  conform  to  the  stat- 
ute requirement.'  In  Delaware,  n  hke  rule  prevails,  except 
that  her  deed  thus  executed  may  be  valid,  though  not  re- 
corded.^   In  Florida,  a  wife  may  relinquish  her  dower  by  a 

1  4  OreenL  CruiM,  Dig.  19,  nota ;  Lawyer  v.  Slingerland,  11  Hinn.  468, 
■  Walk.  Am.  Law,  866.    Sm  Doe  d.  Fridge,  8  McLean,  24S ;  Bartau  d.  Monii, 
fi  Ohio,  406. 

*  Applegate  v.  Gt«c7,  9  Dana,  214. 

*  Askew  r.  Daniel,  5 bed.  Eq.  821;  Mariner*.  BaaDden.eGUm.  US;  Qanett 
*.  Hoae,  22  ni.  8U. 

*  L7on  V.  Kain.  96  lU.  870. 

*  Thornt.  Conr.  A9.    See  Dnodai  t>.  Hitchcock,  12  How.  256. 
'  Thoml.  CoDT.  SS ;  Elliott  e.  Pearce,  20  Ark.  fiOS. 

*  Wood,  Dig  Cal.  Lawi,  100;  Bnun  n.  Zachariah.  11  Cat.  2B1,  291.  Sot 
eiil7  miKt  the  acknowledgment  be  certified  by  the  proper  officer,  and  recotiled, 
Imt,  after  inch  record,  he  cannot  amend  his  certiScate.  It  ii  lufflcient  if  the 
wife  eiecatea  the  deed  in  proper  form,  and  the  hatband  aaienta  to  the  tame 
in  writing  upon  the  deed,  tliough  he  do  not  Join  In  its  execn^on.  Ingoldtl)^ 
t.  Joan,  12  Cal-  664. 

*  Laailcn  u.  Boltnn,  26  Cal.  408.  >*  Thomt.  Conr.  118. 
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separate  deed  from  that  of  the  husband,  upon  her  making  an 
acknowledgmeut  thereof  upon  a  privy  ezaminatioD ;  but  she 
must  join  with  him  iu  conveying  her  own  inheritance.^     In 

Illinois,  she  may,  if  eighteen  years  of  age,  grant  her 
[*562]  lands,  or  release  her  dower,  by  joining  in  *a  deed 

with  her  husband,  and  acknowledging  the  same  npon 
a  privy  examination.*  The  same  is  the  law  in  Indiana  and 
Iowa."  The  law  of  Virginia  requires  her  to  join  with  her 
husband,  to  be  privily  examined  when  acknowledging  the 
deed,  and  her  examinatioD  to  be  recorded.*  In  Yermoot, 
with  similar  provisions,  it  was  not  requisite  to  have  the  deed 
and  certificate  recorded  in  order  to  give  effect  to  it ;  and  now 
a  separate  examination  of  the  wife  is  not  required.'  It  seems, 
that,  in  New  York,  the  deed  of  a  married  woman  may  be  good, 
although  her  husband  do  not  join  with  her  in  making  it,  if 
she  b  examined  separate  and  apai-t,  and  acknowledges  the 
same,  in  analogy  to  the  common-law  power  in'a  married 
woman  to  levy  a  fine.  This  was  held  by  a  divided  court  in 
the  case  of  Albany  Fire  Ins.  Co.  v.  Bay,  decided  in  1850.' 
An  unacknowledged  deed  of  a  feme  covert  passes  no  estate 
whatever.' 

It  is  not  deemed  advisable  to  extend  this  examination,  aa, 
for  whatever  the  reader  might  desire  to  know  of  the  precise 
details  of  the  law  of  any  State  upon  the  subject,  he  would  still 
find  it  necessary  to  recur  to  statutes  and  decisions  of  saoh 
State  for  a  safe  or  reliable  guide. 

»  Thomt  CoDT.  182, 188. 

*  Ljon  u.  Kuie,  86  Bl.  870.  But  If  under  age,  It  mnit  tM  «zecat«d  within 
ttie  8Ute.    Hoyt  v.  Swar.  58  Dl,  189, 

*  Thonit.  ConT.  189, 213 ;  Scott  v.  Pnrcell,  7  Blackf.  SO ;  1  Jnd.  Ber.  Stkt.  2S4. 

*  Thomt.  CoDT.  682,  688. 

*  Thomt  Coot.  618 ;  2  Kent,  Com.  8th  od.  161,  note,  dtiag  Yt.  Lkm,  1B61, 
1^29;  1882,  p.  MS. 

*  Albany  Fire  Iniuruiee  Co.  t.  'Rm.j,  4  Comit.  S ;  i.  o.  4  Barb.  407 ;  Willud, 
Beat  Eit  892.  See  alia  4  Oreenl.  Cmiie,  Dig.  18,  note  i  2  Kent,  Com.  IGO-IM. 
The  work  of  Hr.  Thomtoa,  haring  been  compared  with  the  atatutea  referred 
to  ttierein,  U  cited  instead  of  the  atatatei  themaelves,  aa  a  matter  of  coDTenienoe 
to  tlie  reader.  The  reader  will  alao  find  the  right*  of  married  women,  In  re- 
apect  to  interest*  in  lands  owned  by  tbem,  uongidered,  in  a  recent  and  elaborate 
treatiae  npon  the  legal  and  equitable  lighu  of  mamed  women,  with  an  abstnot 
of  ttie  tlatutet  of  wTeral  of  (he  States  upon  the  uitgect,  b;  Wnt.  H.  Cord,  Baq. 
Bee  alao  1  BUhop,  Married  Wonjen,  c.  H. 

I  Elwood  V.  Black,  IS  Barb.  «. 
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19.  It  seems  thftt  if  a  husband  abjures  the  realm,  as  it  ia 
called,  that  is,  remaius  out  of  the  State,  renonnoing  his  con- 
DectioD  with  his  wife,  and  residing  abroad  with  an  in- 
tention to  •remain,  and  abandon  his  country,  it  gives  ["SfiS] 
the  wife  a  capacity  to  act  as  a  /eme  aole  in  respect  to 

her  owa  estate.' 

20.  In  respect  to  the  form  in  which  the  wife  must  join  with 
her  husband  in  order  to  pass  her  estate  by  deed,  it  seems  to  be 
requisite  that  the  deed  should  either  contain  proper  words  of 
grant,  or  declare  the  purpones  for  which  she  affixes  her  hand 
and  seal.  Thus  a  deed  s^ned  by  a  wife  with  her  husband, 
without  mentioning  her  therein  as  intending  to  grant  or  re- 
lease any  thing,  was  held  to  he  wholly  inoperatiTe  as  to  her. 
The  usual  recital  at  the  close  of  the  clause  in  the  deed,  declar- 
ing the  grantor's  purpose  in  signing  the  same, — such  ae,  *'  And 
A  B,  wife  of  said  grantor,  in  token  of  relinqaishing  her  right 
of  dower  in  the  premises," — would,  if  executed,  he  a  sufficient 
release  of  dower,  but  would  not  pass  her  own  estate  without 
words  of  grant  on  her  part.'  If  the  land  granted  be  hers, 
she  must  be  joined  with  him  in  the  operatiTe  words  of  the 
deed  ; '  in  which  case  the  grant  will  be  effectual,  though  the 
husband  be  an  alien.*  And  in  New  Hampshire  and  Misrassippi, 
where  the  deed  was  of  the  wife's  land,  and  made  in  her  name, 
and  signed  by  her  as  grantor,  and  was  simply  executed  by  the 
husband  by  annexing  his  signature  and  seal  thereto  and  ac- 
knowledging the  same,  it  was  held  to  be  a  valid  conveyance 
of  her  interest.'     So,  under  the  Gen.  Stat,  of  Massachusetts, 

1  4  Qreenl.  Cralw,  Dig.  20,  ud  DOte ;  Qregorj  v.  nsrce,  i  Met.  478 ;  Abbot 
•.  Barley,  6  Pick.  69 ;  Boyce  v.  Owcni,  1  H[ll  (S.  C),  8. 

*  BUMiu  V.  Swift,  8  lick.  5^2 ;  Hel*ln  v.  Frapra.  Lock*  ud  CmibIi,  16  Pick. 
1ST;  hatkia  v  CnitU,  18  Hui,  223;  Brae*  b.  Wood,  1  Met.  542;  CUUn  v. 
Wmc,  9  Man.  218;  Le&nied  v.  Catlar,  16  Hck.  9;  Uthgow  d.  EaveiMgh, 
S  Hbm.  lei ;  Trout  v.  DoeriDg,  21  Me.  166 ;  Cox  v.  Weill,  7  Blackf.  410;  Purcell 
r.  Qoeboni.  IT  OUa,  106;  Dandaa  v.  Hitchcock,  12  How.  266;  Barmond  v. 
Hddati,  S  Coah.  264 ;  Agricaltnnl  Bank  k.  Rice,  4  How.  226 ;  Cincicnali  v. 
Nawhall,  T  Ohio  St.  ST. 

■  Llthgow  V.  Kavaoagfa,  9  Maai.  178;  Furcell  b.  OoihoRi,  17  Ohio,  106; 
Dodge  V.  Nicholi,  6  Allen,  648 ;  Baitlett  e.  Bartlett,  4  Allen,  440. 

*  Wbiling  V.  Btevani,  4  Conn.  44 ;  Agricultnral  Bank  ».  Bice,  4  How.  225. 

*  Elliot  B.  Skepar,  3  N.  H.  625 ;  Woodward  v.  Sea*er,  B8  If.  H.  29 ;  Stone  c 
r,  SeMiia.  S3.    See  aba  Ingoldibj  v.  Juan,  12  Cal.  561 ;  ante,  p.  na\. 
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c.  108,  §  8,  a  deed  by  &  vife,  of  her  estate,  in  hei  name,  in  t^9 
tettimonium  olauee  only  of  which  the  hiuhand  joined,  and  both 
executed  it,  was  held  to  be  a  sufficient  joining  in  the  deed  to 
make  it  effectual.'  But  where^  in  a  deed  of  a  wife's  land,  to 
which  the  husband  was  a  party,  there  was  a  right  of  way  over 
the  husband's  land  appurtenant  to  hers  mentioned  in  the  deed, 
and  a  clause  was  inserted,  "  We  convey  all  our  right  and  title 
to  said  way,"  it  was  held  to  pass,  on  his  part,  the  soil  and 
freehold  of  the  way,  and  on  hers  the  easement  of  way.*  It  is 
sufficient  in  MassacJiusettB  that  the  husband  alone  acknowl- 
edge the  deed."  But  in  Kentucky,  a  deed  by  husband  and 
wife  of  the  wife's  estate  is  inoperative  as  to  her  altogether, 
unless  she  shall  have  acknowledged  the  same.*  Id  several 
of  the  States  there  are  provisions,  whereby  married 
[•564]  women  may  convey  their  •  estates  where  their  hus- 
bands have  deserted  them,  or  are  incapable  of  execut- 
ing deeds,  or  have  been  committed  to  the  State  prison.^ 

21.  It  is  laid  down  unqualifiedly,  in  some  of  the  States, 
that  a  married  woman  cannot  make  a  valid  power  of  attorney, 
even  jointly  with  her  husband,  to  make  a  deed  of  her  interest* 
But  it  is  difficult  to  perceive  any  reason  for  the  rule  where  she 
can  do  the  principal  thing  herself;  and  such  a  right  ia  clearly 
tecogaizei.  by  statute  in  Massachusetts.'  A  similar  right  is 
also  recognized  by  statute  in  New  York.'  In  Delaware,  she 
cannot  execute  a  deed  by  attorney,  although  she  was  privately 
examined  when  she  made  and  acknowledged  the  power.'  In 
Indiana,  though  the  courts  hold  that  she  could  not  ackoowl- 

1  HiUi  El.  Beans,  9  Allen,  403.  *  NMdham  e.  JadMD,  101  Umu.  mi. 

■  Catlin  t>.  Ware,  0  Mui.  210. 

•  McCaim  e.  Edwardi,  6  B.  Moo.  208.  *  i  Greenl.  Cmiae,  19,  dMo. 

•  Eorie  V.  Earle,  1  Speoce,  847 ;  Sunmer  a.  Conut,  10  Tt.  9 ;  KMmey  w. 
Hioomb,  1  C.  E.  Qreaa  (N.  Jarw^),  189.  It  U  lud  in  HanteDbui^  d.  La^in, 
47  N.  T.  lis,  that  a  married  woman  could  not  make  a  power  of  attomej,  and 
Bacon,  Abr.  Attorney,  B,  ii  cited ;  and  the  power  to  do  so  wm  created  by  ilatute. 
It  i«  »aid  b7  Field,  J.,  in  Holla<^  c  Dailj,  "  In  moit  of  the  Stiite*  a  manied 
woman  cannot,  In  the  abaence  of  atatutory  anthoritj,  execute,  either  alona  or 
Id  contpanj  with  her  hiuband,  a  ralid  powerof  attorney  to  conrej  her  iotanat 
in  real  property."    19  Wall.  609. 

I  Haa>.  Qen.  Stat.  c.  89,  £  29.  So  in  New  Tork,  WiUard,  Ileal  Ett.  209.  Sea 
Koch  !>.  Briggi,  14  Cal.  262.  8m  Roartf  o.  HUtdieU,  I  Gnty.SIS;  ante.  t4^  1, 
p.  •201. 

•  Willard,  Real  Eit  209.  ■  Lawit  «.  Coze,  6  Harring.  40L 
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edge  a  deed  by  attorney,  tbe^  waive  the  questioD,  whether  she 
can,  in  c»>nnectiou  with,  her  husband,  create  an  attorney  with 
power  to  convey  her  land.^  In  a  case  in  Iowa,  upon  a  similar 
state  of  facte,  no  question  was  made  as  to  the  validity  of  suoh 
a  power ;  and  in  a  case  in  the  United  States  court  from  Iowa, 
the  court  assume  a  deed  as  a  valid  one  which  was  executed  by 
a  Jeme  covert,  a  trustee,  by  her  attorney.^  In  Wisoooshi,  she 
may,  by  statute,  make  an  attorney,  and  may  even  constitute 
her  husband  as  sach.'  In  Mune,  the  court  seem  to  assume 
that  she  cannot  make  an  attorney ;  though  the  case  on  which 
the  opinion  rests  does  not  seem  to  warrant  suoh  a  conclusion.* 
By  a  recent  statute  in  California,  she  may  make  an  attorney, 
if  her  husband  joins  in  the  appointment ;  bat,  unless  he  does, 
it  will  be  void.  But,  in  executing  it,  it  is  doubtful  if  the 
attorney  would  have  to  sign  the  hnsband's  name  as  well  as 
the  wife's.'  It  seems  to  be  well  settled,  that  if  a  feme  lole 
create  an  attorney,  aud  then  marry,  it  will  revoke  such  power.' 
Nor  can  a  feme  eovert  join  with  the  attorney  of  her  husband  in 
executing  a  deed  of  her  land,  so  as  e£fectually  to  pass  her  title 
to  the  same.' 

22.  Although  a  married  woman  cannot  convey  directly  to 
her  husband,  there  does  not  seem  to  be  any  difficulty  in  her 
doii^  so  by  means  of  a  conveyance  to  his  use,  if  her  husband 
join  wit^  her  in  the  deed.  Thus,  where  a  husband  and  wife 
conveyed  the  wife's  land  to  J.  S.,  to  the  use  of  the  husband 
and  wife,  their  heirs  and  assigns,  and  the  heirs  and  assigns  of 
the  longest  liver  of  them,  it  was  held  to  be  a  good  feofineut  to 
their  use  as  joint-tenants,  and  that  the  statute  would  execute 
the  seisin  in  them  accordingly.^  The  wife  may  also  do  this  by 
joining  with  her  husband  in  a  deed  to  a  third  person,  and  hav- 
ing a  deed  from  such  grantee  made  to  the  husband.' 

I  Dsw»D  V.  Sblriej,  a  Blackf.  681. 

»  WilkinioD  r.  Getty,  IS  low*,  137  ;  Gridley  o.  Wynsnt,  28  How.  608. 

•  Ker.  StaL  c.  SS ;  Weiibrod  o.  Chlcttgo  &  N.  W.  lUlltoftd,  18  WIi.  41. 

•  Allen  F.  Hooper,  W  Me.  STB,  citing  Whitmora  c.  Deltmo,  6  N.  H.  648. 

•  Dow  V.  Gould,  SI  Cal.  846 ;  DeDUel  b.  Waldie,  SO  CbI  145,  160. 

•  JudMu  t>.  Sierm,  22  Texu,  8S6,  871  ;  2  Sent,  Com.  646. 
1  Toolmin  v.  Heidelberg,  S2  Mim.  268. 

•  Tluttcher  v.  Omani,  8  Pick.  62). 

•  MeHani  d;  Huwn,  2  B«rb.  Ch.  36'  JadoKMi  d  Btereu,  16  Jotuia.  110 ' 
1r  U  0.  WicUiffb,  18  B.  Upa.  666. 
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28.  And,  thoagh  perhaps  not  necessarily  a  part  of  the  sub- 
ject under  consideration,  it  maj  be  stated  as  a  general  propo- 
sition, that,  altboogh  competent  to  join  with  her  husband  in 
executing  a  convejance  of  her  land,  her  oovenant«  of  warranty 
and  of  title,  thoagh  in  the  same  deed,  ore  not  binding  apon 
her.i  But  her  oonTeyance  operates,  nevertheless,  to  estop  her 
as  to  the  title  thereby  granted.' 

24.  Aliens,  too,  are  embraced  in  the  Toachstone,  in  the 

category  of  persons  who  cannot  ooovey  lands.  Bnt  it 
[*56S]  seems  to  be  *  well  settled,  that,  even  at  common  law, 

aa  alien  may  purchase  and  hold  land  f^^nst  all  the 
world  but  the  king,  and  may,  -mtk  the  same  limitation,  oonvey 
the  same.'  And  this  diaatolity  is  wholly  removed  in  many  of 
tiie  States  by  statate.* 

24  a.  If  one  is  induced,  by  the  fraud  of  the  grantee,  to  exe- 
cute a  deed,  it  is  voidable,  but  not  void.  The  grantor  may, 
by  restoring  the  consideration,  rescind  the  contract,  if  done 
within  a  reasonable  time  after  discovering  Uie  frand,  but  not 
otherwise.' 

25.  If  one  makes  a  deed  under  duress  of  imprisonment,  or 
fear  irom  threats  of  personal  injury,  it  ia  a  voidable,  but  not  a 
void,  instrument.*  To  constitute  such  a  duress  as  will  avoid 
a  deed,  there  must  be  an  apprehension  of  the  loss  of  life  or 
limb,  or  personal  liberty.  The  fear  of  a  battery,  or  having 
one's  house  burned,  is  not  sufficient.  Mere  threatening  a  law- 
snit  is  no  duress.'    But  in  Minnesota,  a  wife  was  admitted  to 

I  JackHU  B.  TandertieTden,  IT  Johiw.  107 ;  Gnnit  ■.  Towntmd,  S  mil,  6U. 
Bj  lUtDte,  iha  may  bind  hm«lt  hj  coTenanti  In  a  de«d  made  jointlf  irith  her 
huiband.  New  Jerwj,  Penta  n.  Simonion,  IS  N.  J.  28i.  Onij  bound  bf  waj 
of  eitoppel  in  TenneitM.  Fletcher  v.  Coleman,  2  Head,  SS4;  P«rkini  a. 
lUdiardMia,  11  Alln,  689.    She  is  not  bonnd  In  TennonC.     But.  1S62,  p.  MS. 

*  Dmm  d.  WUlcnt,  6  Onj,  828,  382 ;  Coloord  v.  Swan,  7  Hau.  281.  BdI 
Dot  aa  to  any  titla  tnbMqaeotlj  acquired  bj  her,  Schaffher  d.  Grotamacher, 
e  Iowa,  1ST. 

■SBl.  Cam.298;  Shep.  Tonch.  58;  Bnrk  v.  Brown,  S  Atk.  399;  1  Wood. 
ConT.  188. 

*  AtiU,  Tol.  1,  pp.  •IS,  *49.  •  Baantt  v.  Brown,  IDS  Mua.  661. 

*  2  Bl.  Com.  391,  293 ;  Worceiter  v.  Eaton,  18  Maw.  8T1 ;  Depn^  v.  8t)q>I*- 
foid,  19  Cal.  802 ;  Flak  t.  Stubbi,  Rn  Ala.  886,  deed  of  wife  ••(  aside,  whidi  *U 
•aeCDted  nnder  threat  of  hniband. 

I  Erani  r.  Gale,  18  N.  H.  401. 
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show  that  she  signed  a  deed  under  threats  of  her  hosbaad 
that  he  would  abandon  her  if  she  did  not  do  it,  and  would 
not  BQpport  her  ;  and  thereh;  she  was  allowed  to  avoid  her 
deed.  Threats  of  personal  injury  would  not  be  lequisite.* 
The  cases,  however,  do  not  agree  upon  the  measure  of  intimi- 
dation which  would  avoid  a  deed.  The  civil  law  required  that 
it  should  be  such  as  is  capable  of  making  an  impreaaion  upon 
a  person  of  courage  only.  Pothier  says  regard  should  be 
bad  to  the  age,  sex,  and  condition  of  the  parties.  In  New 
York,  it  was  held  that  a  deed  obtained  &om  a  wife  by  threats 
of  a  criminal  prosecution  i^ainst  her  husband,  and  of  arresting 
and  iifiprisoning  him  upon  such  «  charge,  by  which  she  was 
greatly  excited  and  alarmed,  might  be  avoided.*  The  United 
States  court  state  the  rule  thus :  "  Unlawful  duress  is  a  good 
defence,  if  it  includes  such  a  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  impending,  as  is 
sufficient  in  severity  or  apprehension  to  overcome  the  mind 
and  will  of  a  person  of  ordinary  firmness."  '  But  a  writer  in 
the  American  Law  R^^tei  insists  that  this  rule  is  too  re- 
stricted, and  that  each  case  ^ould  rest  upon  its  own  merits.* 
25  a.  There  is  a  qualified  disability  to  convey  lands,  on  the 
part  of  joint-tenants  and  tenants  in  common,  which  it  is 
proper  to  notice  in  this  connection.  As  each  owner,  in  such 
a  case,  is  seised  of  an  undivided  share  of  every  part,  and  has, 
moreover,  as  an  incident  to  such  an  ownership,  a  right  to 
have  his  own  share  set  out  &om  every  other  share  by  a  pro- 
cess of  partition,  neither  owner  can  convey  his  interest  In  any 
particular  part  of  the  common  estate,  if  objected  to  by  his 
co-tenant ;  for,  if  he  may  do  so  as  to  one,  he  may  do  so  to  an 
indefinite  number,  and  thereby  compel  his  co-tenant  to  be- 
come tenant  in  common  of  these  several  parcels  with  these 
several  grantees,  and  to  have  a  separate  process  of  partition 
with  each  of  theBe  owners,  thereby  greatly  reducing  the  value 
of  his  estate.  Such  a  conveyance  of  the  personal  interest  of 
a  tenant,  however,  would  be  good  as  to  all  persons  except  his 
co-tenants,  and,  if  not  objected  to  by  them,  will  be  valid  and 

1  Top^r  V.  Toplar,  10  Ulna.  400.  ■  E»dla  *.  SUinmoD,  26  N.  Y.  12, 14. 

■  UniMd  8UtM  ».  Bwitim,  10  WalL  482.  *  28  Am.  L.  B^.  300. 
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dfFsctual  to  all  intents.     In  some  of  the  States,  a  differeot 
mle  prevails,  as  may  be  seen  by  reference  to  a  fonuer  part  of 
t^  work,  where  the  whole  subject  is  treated  of.^    And  in 
one  other  respect,  such  joint-tenant  or  tenant  in  oommoa  oaQ- 
not,  by  his  separate  deed,  affect  the  jwit  property  heUSngiag 
to  him  and  his  co-tenant ;  and  that  is  by  creating  thereby  a 
servitude  upon  the  common  property  in  favor  of  a  stranger. 
A  giant  to  that  effect  would  be  void  so  far  as  the  rights  of  his 
co-tenant  were  ooncemed.'    Nor  can  one  of  several  trustees, 
in  other  than  eharity  or  public  troets,  convey  a  separate  or 
idiquot  part  of  the  estate  held  in  trust.    Such  deed  would  be 
void.*    In  respect  to  the  right  of  one  of  several  partdiers  to 
convey  partnership  lands  by  a  deed  in  the  name  of  the  oom- 
pany,  but  executed  by  himself  alone,  the  common  law  seems 
to  be  clear,  that  it  can  only  affect  his  own  share  and  interest 
in  such  land,  and  will  not  pass  the  interest  of  his  partners. 
Nor  will  any  ratification  sabsequently  made  by  them  give 
effect  to  the  deed,  unless  it  be  by  an  iastrumeut  of  as  h^h  a 
nature  as  the  deed  itself.*    But  the  court  of  Iowa  were  in- 
clined to  regatd  a  parol  ratification,  in  such  a  case,  as  giving 
effect  to  the  deed  as  to  those  who  thus  ratify  it.'    It  is  hardly 
necessary  to  odd,  that  corporations  authorized  to  hold  real 
estate  are  competent  to  convey  the  same  ;  but,  in  so  doing, 
they  must  conform  to  the  mode  pointed  out  by  their  charter 
and  by-laws.    It  must  be  the  act  and  deed  of  the  corporation 
as  an  entity.    A  deed  signed  by  every  individual  member  of 
a  corporation  would  not  convey  the  corporate  right  or  title  to 
land.*    And  it  is  laid  down  unqualifiedly,  that,  if  a  railroad 

I  Antt,  ToL  1,  p.  MIT ;  Great  Falli  Co.  ».  Wonter,  16  N.  H.  U9 ;  WUtton 
0.  Wfaltbm,  88  N.  H.  127 ;  Smith  v.  Benton,  9  Vt  IBS ;  UoKey  v.  Wddi, 
li^TexH,  890;  Porter  n.  EiU,  B  Maw.  34;  Blowom  n.  Brightman,  21  Kck.  284; 
Fhillipi  V.  Tudor,  10  Gra;,  78;  Campau  d.  Godfrey,  18  Uich.  27;  Butler  ■. 
&07I,  25  Hich.  68;  Good  v.  CoomU,  28  Teiai,  61. 

t  CoUini  V.  FnatiOB,  16  Conn.  428;  HanbaU  ■>.  Tnunbull,  28  Conn.  ISB; 
Wuh.  EaMmenta,  8d  ed.  41. 

*  Chapin  v.  Pint  UniTeraaliit  Soc.,  io.,  8  Graj,  688. 

*  Story,  Part. »  119,  121 ;  Gow.  Part.  76,  76;  Fanona,  Pwt  BCft 

*  Haynet  v.  Beachrett,  18  Iowa,  465. 

*  Wbeelock  n.  Houlton,  16  Tt.  619;  Pratt  >.BaoM,  tO  Pick.  128;  Aii(.  « 
Aniaa,  Corp.  f  221. 
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oorpomtion  acquire  land  by  deed  grantiDg  a  fee,  it  may  con- 
vey the  same  by  deed.' 

26.  The  next  requisite  of  a  good  deed  named  is,  that  it 
should  contain  the  name  of  the  grantor ;  and,  aa  it  is  equally 
important  that  it  should  contain  the  name  of  the  grantee, 
these  will  be  considered  tc^ether. 

The  object  of  names  being  merely  to  distinguish  one  person 
from  another,  it  seems  to  be  sufBcient  if  this  is  effected,  though 
the  true  name  of  the  party  be  not  used,  or  even  no  name  at 
all.  The  general  principle  of  law^  is,  id  eertwn  eat  quod  certum 
reddi  potest ;  and  a  man  may  be  described  by  his  ofEce  or  his 
relatibnship  to  a  known  person.^  A  deed  to  A  or  his  heirs  is 
good,  because,  if  A  is  alive,  he  has  no  heirs ;  and,  if  dead,  his 
heirs  can  be  ascertained  aliunde.^  So  a  deed  to  "  A,  B,  and 
others,  heirs  of  £  F,"  is  a  good  deed  to  all  who  answer  to  that 
description,  though  not  named.*  A  deed  with  the  name  Ed- 
ward written  in  it  as  grantor,  but  signed  Edmond,  and  ac- 
knowledged in  the  name  of  Edward,  was  held  to  be  a  good 
deed  of  Edward,  who,  at  its  date,  was  the  owner  of  the 
estate.'  Bat  a  deed  naming  Hiram  as  grantor,  and  acknowl- 
edged, as  appears  by  the  certificate,  by  Hiram,  but  signed  by 
Haimon,  if  unexplained,  will  not  be  considered  as  executed 
by  the  grantor.^  Where  several  persons  were  named  as 
giantcHV  in  the  deed,  and  one  who  was  interested  iu  tjie 
estate,  but  not  named  in  the  deed,  signed  it  with  the  others, 
it  was  held  not  to  be  his  deed  or  to  bind  him.^  Where  an 
estate  is  given  expressly  in  trust  for  some  person  or  corpora- 
tioDf  Uiere  is  the  same  neoe&sity  of  inserting  the  name  of  the 
eeHvi  que  trust  as  if  the  grant  was  intended  to  be  to  him. 

1  Tales  >.  Tan  d«  Bogert,  6S  N.  Y.  fiSO.    , 

*  Broom,  tSmz.  462 ;  1  Wood,  Codt.  IflO,  104,  ITl ;  Co.  Lit.  S  ■ ;  PeiUnt,  |{  S6, 
64,  5G ;  Dr.  Ajnj't  cms,  11  Bep.  20,  21 ;  Connden  ■>.  Gierke,  Hob.  83  s  j  Sir 
Ho7le  f^ch'i  CMe,  S  Bep.  66;  Hofflnan  v.  Porter,  2  Brock.  160,  where  a  deed 
to  P.  H.  &  Sod,  tt»7  being  partner*,  wb>  held  good  to  both ;  Morw  e.  Carpenter, 
IDTiaiS;  cMidn,  Arthur n.  Weston, 2-2  Mo. STS,  ImpngnlDg  HoBfaum K.Porter; 
Bhaw  B.  Load,  12  Man.  447;  one  "to  heir*  oF  AB"wu  held  good,  he  being 
tad;  Boooe  o.  Hoote,  14  Mo.  420. 

>  Read;  «.  Keartlej,  14  Mich.  226  j  E<«»n  v.  Pat[e,  '2  WaU.  XT.  S.  007. 

*  Cook  B.  Sinnamon,  47  01.  214. 

*  Bfiddlelon  c.  Flndla.  25  Cal.  80;  Tuitin  *.  Fanght,  28  CaL  387. 

*  Boothrofd  s.  Bnglet,  23  Mich.  21,  1  Pesbodjv.  Hewett,  52He.Ga 


.dbyCioOgIc 


264  UW  OF  Sli&L  PBOPEBIT.  [BOOK  lU. 

Thus  a  graot  to  A,  B,  and  C,  trti»te«$  of  an  iiniDCorporatad 
aasociatioQ,  was  held  to  be  void,  there  being  no  imeh.cettm 
que  tru$t  knows  to  the  lav.*  But  a  deed  to  A,  B,  and  C,  aa 
officers  of  an  uuinoorporated  association,  conveyed  the  estate 
to  them.  The;  alone  can  convey  it,  and  the  members  of  the 
associaUon  have  no  control  over  it.'  And,  in  the  following 
cases,  a  grant  to  A,  B,  and  C,  trustees  of  a  society  named, 
their  heirs,  &c.,  was  held  to  be  a  grant  to  them  individually." 
So  a  deed  to  the  selectmen  or  overseers  of  the  poor  of  a  town, 
and  their  successois,  is  to  them  individually.*  A  deed  to 
L.  B.  and  Company  vests  the  estate  in  L.  B.  alone.'  But 
the  partner  named  would,  it  seems,  hold  in  trust  for  his  oo- 
partner  as  well  as  himself.'  If  the  intended  grantee  be  not 
named,  he  should  be  ascertained  by  description,  so  as  to  be 
distinguished  from  all  others ;  and  any  uncertainty  in  tliis 
respect  will  render  the  grant  void.  Thus  a  grant  to  the  in- 
habitants of  a  neighborhood  which  is  not  defined  witb  net- 
tainty  and  ascertained  limits  would  be  void;  but  if  made  to 
the  inhabitants  of  a  certain  defined  district  who  are  not  in- 
corporated, and  their  successors,  the  same  may  create  in  the 
then  actual  residents  there  a  life-estate  in  the  thing  granted, 
but  nothing  passes  to  their  successors  who  may  thereafter  re- 
ude  there.^  And  where  the  Christian  name  of  the  grantee 
was  left  blank  in  a  deed,  it  was  held  competent  for  him  to 
show  who  was  intended  by  proof  alitmde,  he  being  in  posses- 
sion of  the  deed.'  In  the  case  before  cited  of  Morse  v.  Car- 
penter, the  deed  was  to  M.  ft  H.,  who  were  partners,  but  their 
surnames  were  omitted.'  And  this  applies  also  to  corpora- 
tions.'" Thus  a  grant  to  a  corporation  which  has  never  been 
created  or  organized  would  be  void  for  want  of  a  grantee.    It 

>  Gennan  Ajwcution  v.  Seholler,  10  AQnn.  SSL 
1  AuitiD  D.  Shaw,  10  Allen,  562. 

■  To»v  D.  Hale,  M  Bu-b.  861 ;  Den  ti.  Hmjr,  1  Zab.  174;  Brown  v.  Comb*. 
6  Dntch.  86. 

*  KoTton  D.  Leoiunl,  12  Pick.  168 ;  Newhall  n.  Wheeler,  T  Hu».  R.  180. 

*  Winter  v.  Stock,  20  Cal.  411 ;  Gouett  b.  Kent,  19  Ark.  607 ;  pott,  •US. 

*  Arthur  v.  Weilon,  lup. ;  JwkMQ  b.  Sluau,  2  Jobna.  Cu.  821 ;  Beuumn  m 
Whitne;,  20  He.  420. 

t  Thomu  p.  HanbHeld,  10  Pick.  367,  U$. 

■  Fletcher  o.  Mumut,  6  Ind.  2G9.  »  10  Vt.  Qlfi. 
U  Dr.  Ajnj't  CMC,  11  Rep.  21. 
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might  he  different  if  the  defect  oonusted  umply  in  orgaaiziDg 
the  corporation.'  It  is  sufficient  if  the  person  be  deBcribed  by 
the  character  ascribed  to  him  by  general  repute,  though  this 
be  not  accurate  in  point  of  &ct8 ;  as  a  grant  to  the  wife  of 
B,  irhere  the  person  intended  to  be  designated  lives  with 
him,  and  is  generally  reputed  fais  wife,  though  never  lawfully 
married  to  him.  So  the  name  by  which  a  man  is  habitually 
called  is  sufficient,  though  different  from  that  of  his  baptism.' 
So  calling  the  party  the  Mntor,  when  the  junior  of  the  same 
name,  or  vice  versa,  is  intended.'  But  a  deed  to  a  &a- 
tittouB  person  would  be  simply  *  void.*  A  grant  by  |_*566] 
or  to  a  person  by  a  sorname  only,  without  something 
in  the  deed  to  show  who  is  intended,  would  be  void  for  un- 
certainty.* And  it  may  be  laid  down  as  a  rule,  that  a  grant, 
to  be  valid,  must  be  to  a  corporation  or  some  person  certain 
named,  who  can  take  by  force  of  the  grant,  and  who  oau  bold 
either  in  his  own  right  or  ss  a  trustee.^ 

27.  And  if  a  man  execute  a  deed,  calling  himeelf  tbereia  a 
certain  name,  be  will  not  be  admitted  to  take  advantage  of  the 
fact  thiit  it  is  not  his  true  naine.^  So  where  there  was  a  mis- 
take in  the  names  of  lessees,  aod  they  enter  under  it,  though 
they  do  not  sign  it,  they  would  be  estopped  to  deny  that  they 
were  rightly  named  in  the  lease.' 

28.  The  law  knows  but  one  Chri»tian  name  i  and  the  omis- 
uon  of  a  middle  name,  or  its  initial,  does  not  affect  the  execu- 
Uon  of  a  deed.*  So  it  is  immaterial  that  there  Is  a  mistake  in 
the  Christian  name,  if  the  deed  explains  who  is  intended.  A 
deed  to  Robert,  Bishop  of  E.,  will  be  good,  though  his  real 
name  is  Roland.'" 

1  Buvtinui  e.  SouCham,  10  In4.  190 ;  Eiuwll  e.  Toppbg,  6  MoLmui,  803 ; 
JoDM  *.  Cinciiuuti  Type  Fonndir,  U  Ind.  S9. 

'  Connden  V.  Gierke,  Hob.  82  ■ ;  Sir  Mo7lenDoh'acMe,0Bap.  66;  1  Wood, 
Coot.  160, 161. 

*  I  Wood,  CodT.  161 ;  Perkbi,  f  87. 

.   *  Unakliigan  Tnmpike  v.  Ward,  13  Ohio,  120. 

*  1  Wood,  Conr.  169 1  Shep.  Touch.  58;  FmuIiew'i  omb,  F.  Moore,  23B. 

■  JackaoD  v.  Corej,  8  Johns.  88B ;  Hombeck  d.  Woitbrook,  0  Johm.  74. 
I  Com.  Dig.  P*ii,  B.  1. 

■  Felton  V.  Hamilton,  B  Narada,  196. 

*  Game*  ■>.  Sliln,  14  Pet.  822;  Franklin  p.  Talmadge,  &Jobni.  84  i  Dmin  •. 
Utmn,  1  McLean,  8:il. 

»  1  Wood,  Conr.  ITS;  PaAiiu,  (  86. 
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29.  But  the  deed  itself  must  Dot  create  the  uncertainty  as 
to  who  is  the  grantee  intended ;  as,  if  a  grant  be  made  to  A  B 
«■  C  D,  it  would  be  Toid  as  to  both.' 

80.  So  no  person  can  take  under  a  deed  where  the  grant 
purports  to  be  of  a  present  estate,  unless  he  is  named  in  the 
deed  as  a  party  to  it ;  though  a  remainder  may  be  limited  to 
one  who  is  not  a  party  to  the  deed,  or  even  a  person  tn  ate.* 
And  a  deed  to  a  person  not  then  living,  and  his  heirs,  would 
be  void,  since,  the  word  "  heirs  "  being  a  word  of  limUation,  and 
not  ot  purchase,  there  is  no  person  to  take  under  it.* 

81.  It  was  once  thought  that  the  grantor  should  be  named 
as  such  in  the  deed.  But  this  does  not  seem  to  be  necessary 
if  the  grantor  signs  it.  Thus,  where  a  deed  purported  to  bo 
that  of  a  married  woman,  her  name  only  appealing  as  grantor, 
but  it  was  signed  by  her  and  her  husband,  who  acknowledged 
it,  it  was  held  to  be  a  good  grant  of  the  husband  as  well  as 
the  wife.* 

S2.  There  must  be  a  person  in  e$te  to  give  as  well  as  ta 
receive  a  conveyance,  in  order  to  make  a  deed  of  an 
[*567]  immediate  •  estate,  by  or  to  such  person,  good."  And 
if  there  is  any  reasonable  doubt  of  such  person  being 
in  e»»e  at  the  time  of  the  delivery  of  the  deed,  it  must  be 
affirmatively  shown  that  he  was  so,  in  order  to  give  the  deed 
validity.' 

38.  This  principle  does  not  apply  to  remainders,  provided 
there  la  some  Ascertained  person  tn  eMeto  take  the  immediate 
particular  estate  which  is  to  sustain  the  remainder  till  the  per- 
son who  ii  to  take  shall  come  in  esie.  But  if  the  grant,  in 
prcEsenti,  be  to  a  person  not  in  ene,  or  not  ascertained,  and  a 
remainder  be  limited  to  another  not  in  etae,  both  will  be  void.^ 
So  a'grant  tn  preetevti  to  the  oldest  son  of  J.  S.,  who  has  no 
son  when  the  deed  in  delivered,  derives  no  validity  irom  the 
Hubsequeut  birth  of  a  ,\m  to  J.  S.'    So  a  deed  to  the  heirs  of 

1  1  Wood,  Coot.  171, 

•  Horabeck  v.  WeMbrook,  B  John*.  T3.         *  Hunter  e.  WnUm,  12  Cd.  8(8. 

•  Elliot  ■>.  8l«eper,  2  N.  H.  626 ;  P«rkini,  |  8S ;  Ca  Lit.  6  a ;  Lord  Saj  vA 
Seal's  CBM.  10  Mod.  4a.     Bat  see  CatliD  b.  Ware,  »  Man.  318. 

•  1  Wood,  ConT.  lai,  170;  Miller  v.  Cbltlenden,  2  Iowa,  SSS.  See  atn  the 
•ama  ca«e  •«  to  how  tar  grant*  to  obaritable  uvea  form  exceptloni  to  thi*  rule. 

<  Hulick  0.  ScoTil,  4  lU.  191.  >  1  Wood,  Codt.  170, 173  i  Ferkin*,  S  fiS. 

•  1  Wood,  Coot.  17a 
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J.  S.,  who  IB  alive,  would  be  void ; '  unleas  there  is  something 
in  the  deed  itself  which  shows  that  hj  "the  heirs"  was  mesjit 
the  children  of  the  person  named,  when  the  grant  ma;  be  good. 
But  the  court  limit  this  to  that  of  which  livery  ma;  be  made, 
and  do  not  extend  it  to  incorporeal  hereditaments.^ 

S4.  The  capacity  to  take  as  grantee  is  much  less  restricted 
than  that  required  to  make  a  grant.  Persons  non  eompotet  nun- 
tit,  married  women,  infants,  corporations,  and  bodies  politic, 
may  take  as  grantees.' 

85.  There  are,  and  from  an  early  date  have  been,  statutes  in 
England,  called  those  gainst  mortmain,  which  prohibit  cor- 
porations, without  special  authority,  to  hold  lands.  But,  with 
the  exception  of  Pennsylvania,  it  is  believed  that  similar  stat- 
utes have  not  been  adopted  in  this  country.  It  is  usual,  how- 
ever, to  insert  a  clause  in  acts  creating  corporatioDS,  limiting 
the  amount  c^  estate  which  they  may  hold.  But  if  a  coipota- 
tion  exceeds  this  prescribed  amount  by  an  oi-igiual  purchase, 
nobody  but  the  State  can  interfere  with  itfi  holding  the  property 
thus  acquired ;  and  if  its  property,  by  its  rise  iu  value,  comes 
to  exceed  the  amount  prescribed  in  its  charter,  its  title  will  not 
thereby  be  unpaired.*  And  if  a  deed  be  made  to  sev- 
eral as  *  tenanta  in  common,  a  part  only  of  whom  are  [*5€8] 
competent  to  take  by  die  deed,  it  will  be  good  as  to 
their  respective  shares  to  such  as  are  competent,  though  void 
as  to  the  others.*  A  conveyance  to  "  S.  L.  and  Company  " 
would  vest  the  legal  title  in  S.  L.  individually,  but  clothed 
with  a  trust  for  the  benefit  of  the  partnership  of  which  he  is  a 
member.^  The  subject  of  what  may  be  granted,  and  by  what 
words  it  shall  be  done,  will  be  more  piopei'ly  noticed  in  an- 
other part  of  this  chapter ;  and,  so  far  as  the  formal  parts  of  a 

>  HsU  r.  Leonard,  1  Pick.  ST ;  Morrii  b.  Btephani,  48  Pena.  St.  SOO. 

*  Hum  v.  SlepheaB,  61  Femi.  St.  282.    See  Liile  b.  Qnj,  2  Levliix.  228. 

■  1  Wood,  CoQT.  166, 16B;  PerkioB,  {  61 ;  Co.  Lit.  2  b,  8  b.  See  Satton  t>. 
Cole,  8  nek.  832 ;  Concord  Baok  r.  BeUis,  10  Ciuh.  379 ;  Tid.  pott,  p.  «6a8,  ai 
to  eflbct  of  hiubknd  diMeating  to  wUb  accepting  dead,  and  Dong.  462 ;  Melrln 
».  Prop.,  ic.,  16  Pick.  167. 

<  Kent,  Com.  282, 283 ;  Bogudn*  n,  Trlnltj  CliaTch,  4  Sandf .  Ch.  BSS,  when, 
ftwu  £S0  income  per  jtaz,  the  property  had  grown  to  fSOO.OOO  per  aonnm. 

*  Sbep.  Tonch,  Preit.  ed.  71.    See  Chamberlain  ir.  Bnner.  6  Me.  104. 

*  UoTMU  o.  Safierani,  S  Sneed,  696;  anu.  p.  •M&. 
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deed  are  co&ceraed,  it  reiuains  ODly  to  speak  of  what  is  neces- 
sary to  ite  proper  execution.  Tliis,  as  stated  by  Lord  Coke, 
consists  of  leaiit^  and  delivery.  And  this  was  all  that  was 
required  by  the  common  law ;  though  It  was  always  deemed 
desirable  that  the  deed  should  be  signed,  and  the  signature 
accompanied  by  the  attestation  of  witnesses,  both  of  which  are 
specially  required  by  the  statutes  of  several  of  the  States. 
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BXXODnOlf  OF  DEEDS. 

1.  Hode  of  •xecnting  dradi  unong  the  Saimii,  to 

S.  Signing  oonecesisrj  in  deedi  at  common  kw. 

5.  How  far  ligniog  li  aeceuary  in  tliii  coantij. 
4.  Sealing  indispenMble  U  comnton  law. 

6.  At&xlng  a  leal  miikM  •  deed. 

B.  Immaterial  who  affixes  tbe  »mI. 

7.  Of  n^lng  ftnd  eiecuting  deedi  hj  corporatioa*. 
8,  Sl  What  h  a  aeal  b;  the  U«i  nf  different  8UtM. 

IIX  11-  Of  witneuei  and  atreatation  of  deedi. 

IS,  18.  Of  the  execution  of  deeds  hy  Mtornej. 

14.  FnbLe  agenta  ma^  Dae  their  own  eeala. 

IB.  Of  the  TcquUile  power  b;  which  an  attornej  tatt. 

15.  Of  cerdBcate  of  p^ment  nt  consldentkiti. 

17.  Of  tbe  reading  reqaiaita  to  malie  a  valid  de«d. 

18.  What  a  graolor  it  preeumed  to  know  ot  the  deed. 
IB.  Of  the  date  of  a  deed. 

aa,  21.  Of  the  delirerr  of  a  deed, — caMnclai  lo  it*  eAot. 

SO  a.  What  amonnti  to  a  detirei?  of  a  deed. 

23.  A  tecond  delivery  of  no  eSeuL 

SS.  Deedi  take  efibct  from  deliTerf,  irrespecttTe  of  date. 

Si.  Deed*  muit  have  been  executed  to  hare  their  deliTerj  good. 

SG.  What  will  be  the  deliTerj  of  a  deed. 

33.  Of  delivery  of  a  deed  bj  a  corporation. 

ST,  28.  Of  delivering  deed*  through  the  agenuj  of  othera. 

30,30.  Delivery  not  eOectual  tlU  known  and  aaaeoted  to  by  gianlM. 

SI-  Delivery  preaamed  from  poiaeuion  by  grantee. 

82.  When  grantee  moat  be  ihown  to  have  been  in  tut. 

88.  Effect  of  poaieuion  of  an  executed  deed. 

M,  86.  Presnmption  of  intent  from  an  act  of  delivery. 

86.  Of  ancceiiive  acta  of  delivery. 

ST.  Of  diisent  by  huiband  to  delivery  made  to  wifb. 

89, 89.  Of  accepting  delivery  by  aaaent  to  act  of  othera. 

40.  What  ii  an  eicrow. 

41.  Deed  never  an  eicrow  if  delivered  to  grantee. 

.  43.  Deed  delivered  to  a  third  person  wlien  not  an  eacrow. 

45.  Form  of  delivery  to  make  an  escrow. 

44.  Escrow  has  no  effect  aa  a  deed  till  condition  perfonnad. 

4G.  Effect  of  second  delivery  In  case  of  an  eacrow. 

4Ba,  Elftct  of  rescinding  deeds. 

46.  What  is  equivalent  to  liveij  of  seisin. 
46  0.  Of  the  doctrine  of  relation  in  deads. 
10  b.  Of  deedi  of  conflrmation. 

47.  Of  deeds-poll  and  indoDturea. 
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48.  How  ftr  a  par^  can  b«  covenantor  without  tIgidDK  daed. 

4B.  Of  the  remedf  a^nit  a  partj  bound  hj  deed-poll. 

CO.  Of  auigning  word*  in  indenturea  to  the  leTeral  partlM. 

61.  Of  the  enrolment  and  regiitration  of  deedi. 

68.  To  what  time  the  dale  of  record  refen. 

68.  To  whom  the  record  of  a  deed  !a  notice. 

64.  In  what  cue*  a  recorded  deed  it  notice. 

66.  Of  dift  time  within  whidi  a  deed  mtuC  be  leoordad. 

66.  When  a  certificate  of  acknowiedgment  ii  oeoeaMuj. 

67.  In  what  State*  record  of  a  deed  ia  evideno*  of  ile  Talldll^. 

68.  Bow  &r  knowledge  of  an  nnracorded  deed  bindt  third  pertOD*. 
69-01.  Knowledge  of  a  deed  equiTalent  to  itt  being  leoorded. 

VS.  Certificate  of  acknowledgment,  Ac,  CMidiuiTa. 

68.  Of  what  ikcli  a  purchaaer'i  deed  ia  implied  oolloe.  . 

64.  Of  deedi  b;  peraoni  ont  of  leialD  of  land. 

66.  Deed!  Toid  or  Voidable. 
06.  Frandulent  conrejancea. 

67.  Conrejancea  good  In  handi  of  innocent  parchaaen. 

1.  Amonq  the  Saxona,  seals  were  not  in  general  use  ;  and 
deeds  were  Bimply  subscribed  with  a  Bign  of  the  cross  ap- 
pended, and  attested  by  witnesses.  But  when  the  Normans 
came  in,  signing  was  dbpensed  with,  and  sealing  substituted ; 
though  sealing  did  not  come  into  general  use  in  England 
until  after  the  time  of  Edward  III.' 

2.  And,  at  common  law,  signing,  as  a  part  of  the  execution 
of  a  deed,  is  unnecessary,  though  always  advisable.  - 

S.  When  the  laws  and  usages  of  the  different  States  in  this 
respect  are  examined,  they  will  be  found  to  have  varied  from 
time  to  time.  Thus  the  only  requisites  to  a  good  conveyance 
of  lands  in  Kentucky  were,  formerly,  that  it  should  be  in  writ- 
ing, sealed  and  delivered ;  ^  though,  in  another  case, 
[*569]  signing  was  *  recognized  as  a  part  of  what  oonstitut«a 
a  conveyance.*  But  as  the  statute  of  frauda  in  that 
State  requires  certain  instruments  like  leases  to  be  signed, 

I  1  Wood,  ConT.  ISl,  1B3;  2B1.  Com.  30S.  Seali  are  aKiibed  bj  Bam,  for 
their  crigin,  to  an  appeal  to  the  memory  throu^  the  leiiBe  of  light,  bj  an  act 
a*  Miemn  ai  that  of  afflzing  a  leal  to  an  Inatrument  in  the  pretence  of  thoie 
intended  to  be  wilnetiea.    Facti,  29. 

*  1  Wood,  ConT.  28Bi  Termei  de  U  Ley,  "Fait;"  Com.  Dig.  Fait,  B.  1; 
Wmi.  Real  Frop.  128 ;  Shep.  Tonch.  Preat.  ed.  66,  and  note,  60 ;  evMtra,  S  BL 

Com.  aoe. 

)  Sicard  v.  DaTii,  6  Pet.  124 ;  Plnmmer  v.  Rnuell,  2  Bibb,  174. 

*  Chilei  V.  Conlej,  2  Dana,  21. 
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ftnd  the  statutes  of  1843  and  of  1860  dispense  with  seals  in 
the  coDvejanoe  of  land,  it  is  presumed  signing  would  now 
be  i^arded  as  indiapensable.^  So  far  as  this  was  once  doubt- 
ful ID  New  Hampshire,  it  is  now  made  certain  by  a  statute 
requiring  deeds  to  be  signed.'  Signing  is  essential  in  Penn- 
sylvania.' And  the  same  is  true  in  Ohio  and  Michigan.*  By 
reference  to  the  statutes  of  the  several  States  as  found  in 
Thornton's  ConveyanciDg,  modified  in  some  oases  by  more 
recent  legislation,  it  appears  that  signing  is  requisite,  in  order 
to  give  validity  to  deeds,  in  all  the  States,  with  the  exception 
of  Florida,  Misaissippl,  North  Carolina,  Tennessee,  and  Texas, 
where  the  statutes  seem  to  recognize  a  common-law  execution 
of  a  deed  as  sufficient  to  convey  lands.'  Affixing  a  mark, by 
the  grantor  against  his  name,  though  written  by  another,  is  a 
ngning,  although  it  do  not  appear  that  he  could  not  write  his 
own  name.' 

4.  The  sealing  of  deeds  was  indispensably  necessary  at 
common  law,  in  order  to  their  validity,  at  least  after  the  time 
of  Edward  III. ;  ^  and  the  same  is  believed  to  be  true  in  every 
State,  with  the  exception  of  Kentucky.  Iowa,  Alabama,  Kan- 
sas, and  Loui^ana.^*     By  deedt,  as  the  word  is  here  used, 

•  Nora.  —  No  (mI  wm  Teqaifite  QDder  the  ciTil  law.  Anj  inttnjment  which 
ciMUiDed  the  names  of  (be  partiei,  a  deiignatioii  or  deicripLiaa  of  the  propert^^ 
the  date  of  the  tranifer,  and  the  price  paid,  wai  lufflcieat  to  paai  the  title.  Per 
Keld,  J.,  Stanler  "'  Qreea,  12  Cal.  166.  Bj  the  Mexican  law,  a  vrititig  coapled 
with  livery  qfirUin,  or  dellTary  of  poneiiiMi,  ii  aufficient  (o  coniunimate  a  traaa- 
ferof  title  to  land.  Steinbftck  v.  Btewart,  U  Wall.  678.  Aod  i(  may  be  added, 
that,  under  the  ciril  law,  teals  were  required  in  the  execution  of  wllli.  Warren 
V.  Lynch,  6  Johni.  247.  In  Cnnnecdcol;  It  ii  provided  that  all  deeiii,  convey- 
aocee,  and  other  initrnmenti  intending  and  purporiJng  to  be  ipeelaltlea,  bnt 

1  Thomt.  ConT.  223 ;  Kj.  BeT.  Stat.  1660,  StanL  ed..  □.  24,  j  1,  p.  278, 187S, 
p.!4B. 

■  EHiot  E>.  Sleeper,  by  Woodbary,  J.,  2  N.  H.  639 ;  Thomt.  Codt.  864 

•  M'DiU  o.  M'Dill,  1  Dall.  «*;  Thomt.  CtmT.  438. 

•  Clark  B.  Qraham,  6  Wtteat.  679 ;  Boothroyd  e.  Englea,  28  Midi.  21. 

•  See  Han.  Oen.  Stat.  e.  89,  {{  1,  3;  Hntehina  t>.  Byrnes,  9  Orsy,  367, 
IRer.  Stat  (lnd.)257:  Br»wn'«  Stat  of  Franda,  Appendix ;  labam  v.  BenniDK. 
ton  Irwi  Co.,  19  Vt  862. 

•  Traman  r.  Lore,  14  Ohio  St.  104;  Bakerir.  Dening,  8  A.  AiEl.e4. 
T  I  Wood,  ConT.  19S. 

■  Thomt.  Conr.  206,  234,  342;  Ala.  Code,  1862,  S  2198;  1  Ey,  Bar.  Stat. 
1860,  Slant,  ed.,  e.  24, 1 1 ;  1878,  p.  249;  Shelton  n.  Armor,  13  Ala.  647 ;  Jetton  v. 
Aimaimog,  1  Clarke  (Iowa),  2BS;  Sinipton  e.  Hundea,  8  Kani.  172. 
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are  intended  stich  aa  purport  to  convey  a  ft^ehoM  interest.* 
Therefore,  calling  an  instrument  a  deed,  or  deliver- 

[*570]  ing  it  as  such,  or  belieTing  *  or  intending  it  to  be 
such,  will  not  make  it  a  deed  without  a  seal  aotoaUy 

affixed  thereto.* 

5.  On  the  other  hand,  if  there  be  a  seal  affixed,  it  is  a  deed, 
though  it  want  the  usual  recital  that  the  part^  has  set  his 
seal  thereto  ;  or  though  the  reeital  be  that  he  has  thereunto 
set  his  hand,  without  mentioning  his  seal,'  illustrating  therebj 
the  maxim,  In  traditionihut  chartarum  turn  quod  diettim  ttd 
quod  factum  e»t  inspie^ur.* 

6.  It  is  immaterial  who  affixes  the  seal,  whether  a  party  to 
the  deed,  or  the  scrivener,  or  a  stranger,  provided  it  be  done 
before  the  deed  is  delivered.  By  delivering  it  as  his  deed, 
the  maker  adopta  the  seal.'  And  it  is  oompetent  for  any 
number  of  grantors  to  adopt  and  make  use  of  one  and  the 
same  seal,  and  thereby  adopt  it  as  the  seal  of  each.*    If  a 

which  hftT«  been  executed  without  wal,  (hall  hare  the  lune  legal  effbct  m 
though  aealed.  Suta.  1856,  c.  4T ;  Mid  Stat*.  ISSS,  c.  48,  }  '2.  And  1^  a  mors 
recent  itatute,  all  initrnmeott  In  writing  executed  ty  t,nj  penon  or  eorporatioti 
not  haTlng  an  official  or  corporate  aeal,  pnrporting  aod  Intended  to  be  a  spetialtr 
or  nnder^eal,  and  not  otherwise  sealed  than  by  the  addition  of  the  word  "  leal," 
or  the  letter*  "  L.  S.,"  or  in  the  cate  of  ui  ofilctal  or  corporate  leal,  bj  an  Im- 
prMriou  of  inch  teal  upon  the  paper  or  other  material  emplojed,  thall  be  deemed 
in  all  reapecta  at  waled  inttramenta,  and  recrired  in  eridence  a*  toeh.  Gen. 
Stat.  1876,  p.  488.  }  17. 

1  Qin*  r.  Black,  4  M'Ckird,  4S1 ;  Blackw.  Tax.  Tit.  48S ;  Jackwn  v.  Wood, 
12  Johni.  78 ;  Jacluoo  o.  Wendell,  Id.  866 ;  McCabe  v.  Hnnter,  7  Mo.  866 ;  Un- 
derwood V.  Campbell.  14  N.  H.  898 ;  2  Bl.  Com.  297 ;  Id.  819. 

■  Warrenv.  LrDCh,6Johni.  289;  Taylor  v.  QUter,  S  Serg.  AB.  602;  Wade- 
worth  0.  Wendell,  6  Johni.  Ch.  224  ;  Davii  b.  Brandon,  1  How.  (Hln.)  164; 
Long  v.  Long,  1  Men.  48;  Deming  v.  Bullitt,  1  Blackf.  2*1;  Darie  v.  Jndd, 
e  Wia.  85 ;  Alexander  v.  Folk,  89  Miu.  787. 

»  1  Wood,  CouT.  192,  288;  Shep.  Touch.  66;  Com.  Dig.  Fait.  A.  2,  B.  8; 
Taylor  i>.  OUier,  2  Serg.  &  S.  602 ;  Fetan  v.  Field,  Hetl.  76 ;  Bradford  v.  Ban- 
daU,  5  Pick.  406 ;  Mill  Dam  Founbr  r.  Horey,  21  Pick.  41T,  428. 

*  State  P.  Peck.  68  He.  299. 

*  1  Wood,  Conr.  192 ;  Co.  Lit  8  a ;  EIweD  v.  Shaw,  16  Uaai.  4%  47 ;  8h^ 
Touch.  PreiL  ed.  64,  67. 

*  1  Wood,  Gout.  192 ;  PerUni,  1 184 ;  Com.  Dig.  Fait,  A.  2 ;  Bhep.  Tooch. 
Preit.  ed,  67 ;  Warren  v.  Lynch,  6  Joluu.  289 ;  Mackay  v.  Bloodgood,  S  Johni. 
286;  Bntdford  b.  Raodaii.G  Kck.  490;  Taiker  v.  Bartlett,6  Coah.  860,  864; 
l.«mbden  e.  Sharp,  9  Humphi.  224;  Allantio  Dock  Co.  b.  Leavett.  64  N.  T.  86. 
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deed  1>e  prepared  for  several  to  execute,  and  only  a  part  of 
them  seal  it,  it  will  be  good  as  their  deed,  but  will  not  bind 
those  who  do  not  execute  it,'  provided  it  be  properly  deliv- 
ered bj  such  as  have  signed  it. 

7.  A  corporation  <ndinarily  binds  itaelf  by  its  seat ;  and 
many  if  not  all  oorporadons  are  authorized  to  have  and  use 
a  common  seal.  But  a  deed  of  a  corporation  may  be  good, 
though  sealed  with  any  seal  other  than  their  own  common 
seal,  if  adopted  and  used  by  such  corporation,  and  though  it 
be  not  alleged  in  the  executing  clause  of  the  deed  that  it  is 
tbeir  oommoo  seal.*  An  impression  made  upon  an  iuBtrument 
to  be  executed  by  a  corporation,  by  a  stamp,  may  be  a  good 
corporate  seal,  although  no  other  sufaetance  is  interposed  to 
receive  it.'  Bat  a  faosimile  of  a  seat  printed  on  a  blank  form 
of  a  deed  of  a  corporation  does  not  become  a  seal  hy  filling 
op  the  deed.*  Signing  as  well  as  sealing  ia  essential  to  the 
validity  of  a  dead  by  a  corporation,  though  held  otherwise  by 
some  of  the  cases  in  New  York  as  well  as  in  England.'  And, 
as  held  by  the  United  States  court,  not  only  must  such  deed 
be  sealed  with  the  corporate  seal,  but  the  seal  mnst  be  placed 
there  by  some  one  duly  authorized  to  a£Bx  it.  And  it  is  com- 
petent  to  impeach  a  deed  bearing  a  corporate  seal  by  showing 
that  it  was  placed  there  by  some  person  unauthorized  to 
affix  it." 

*  8.  In  respect  to  what  will  answer  as  a  seal  for  a  [*571] 
deed,  a  diversity  exista.    In  some  States,  it  is  required 

to  be  some  adhesive  substance  applied  to  the  material  on 
which  the  deed  is  written.    In  others,  a  scroll  or  figure  made 

■  Sbcp.  Tonch.  71 ;  Scott  v.  Whipple,  6  Ma.  SSfl ;  Colton  «.  Swtj,  22  Cil. 
Ul;  Jmcluon  v.  Stmofbrd,  19  Ga.  14. 

1  1  Wood,  CoaT.  192 ;  Com.  Dif.  Fait,  A.  S ;  Sbep.  Tooeh.  67 ;  Mill  Dbib 
Vonitdry  v.  HoT«r,  21  Pick.  417,  428 ;  Ang.  &  Am.  Corp.  f  228.  See  StebUn* 
V.  Hcrritt,  10  Cnih.  27,  84,  b;  vbicb  It  woald  iMm,  that,  if  the  corporation 
bav*  adopted  a  comnioa  leal  of  a  pai-ticalar  character  or  derlce,  it  ihonld  be 
■Mad  (o  make  a  Talid  deed.  Bea  alao  Eoebler  c.  Blade  Rirer,  ftc  Co.,  2  Black 
(CT.  S.),  716. 

>  Hendee  v.  PlnkertOD,  14  Allen,  881, 887 ;  Rojal  Bank  v.  Orand  Jmictlon, 
100  Uaat.  444.    See  also  Oen.  Stat.  d.  3,  j  7,  dirii.  111. 

*  Batei  v.  Bottoii  and  N.  T.  Cent  R.  K.,  10  Allen,  S61. 

*  liham  s.  Barniiniton  Tmn  Co..  19  Vt,  262. 

*  Eoehler  v.  Btadt  Biw,  Ac.  Co.,  2  Black,  716. 

rob  lu.  IB 
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with  a  pea  upon  sunk  material  bj  the  one  who  signs  snch 
instrument  is  deemed  to  be  a  seal.  But  a  seal,  such  «a  is 
known  to  the  oommon  law,  is  defined  to  be  an  impression 
upon  wax  or  some  tenacious  substance  capable  of  being  im- 
pressed,  "  whether  it  be  a  wafer,  or  any  otker  paste  or  matter 
sufBoiently  tenacious  to  adhere  and  receive  an  impression."  > 
"  It  is  required,"  according  to  Lord  Coke,  "  that  die  deed, 
charteri  or  writing,  must  be  sealed,  that  is,  have  some  impree- 
'  sion  upon  the  wax ;  for  t^Ulum  eat  cera  imprttta,  quia  eera 
tine  imprettume  non  est  ligUlwn,  and  no  deed,  charter,  or 
writing,  can  have  the  force  of  a  deed  without  a  aeaL"  '  The 
subject  is  considered  by  the  United  States  oonrt  is  Pillow  v. 
Roberta,  where  it  was  held,  that  an  impression  (^  a  seal  on 
paper  would  be  a  good  sealing,  at  least  of  a  public  deed.*  In 
England,  a  scroll  with  a  pen  does  not  make  a  deed,  though 
it  does  in  Jamaica.*  But  a  deed  sent  out  from  England  to 
Melbourne  to  be  executed,  with  pieces  of  ribbon  attached  to 
tke  places  where  it  was  intended  to  have  the  seals,  and  it  waa 
executed  ail  but  annexing  wax  to  those  ribbons,  and  attested 
or  sigoed  and  sealed,  and  also  acknowledged,  it  waa  held  to 
be  prima  fade  evidence  of  a  sufficient  sealing  of  the  deed.' 
In  Virginia  it  makes  a  deed,  but  not  in  New  York ;"  though, 
to  give  a  scroll  the  effect  of  a  seal,  the  maker  must,  in  the  in- 
strument itself,  declare  that  he  sets  his  seal  thereto ; '  and  a 
printed  L.  S.,  enclosed  in  brackets,  in  the  usual  place  of  a 
seal,  is  sufficient  in  Wisconsin.^ 

9.  The  scroll  is  adopted  in  Arkansas,  Delaware,  Florida, 
Michigan,  Wisconsia,  Minnesota,  Oregon,  Missouri,  Ohio, 
Texas,  Illinois,  Mississippi,  Georgia,  Indiana,  Maryland,  North 
Carolina,  Pennsylvania,  South  Carolina,  and  perhaps  in  one  or 

>  'Wwnva  a.  Lrncli,  G  Jobni.  289 ;  Bndfbrd  b.  Bandall,  6  Pick.  496 ;  TMkw 
m.  Butlen,  b  Cuih.  see,  SS4. 

*  Sd  Iiut.  169. 

■  FUlow  t>.  Rob«rti,  IS  How.  478.  «  AdmM  t.  Kwr,  1 B.  ft  P.  SOa 

*  la  n  SiudllMid,  L.  B.  6  C.  P.  411. 

■  WtrreD  p.  Lfncb,  6  Jobo*.  2S9. 

'  Cromwdl  d.  Tate,  T  Lsigh,  301 ;  Aihwdl  n.  Attm,  40ntt.  SS8,  that  It  li 
toffldent  if  the  tigner  acknowledgre  It  u  hl«  deed  Bat  In  HMMippi  and  Flor- 
Mk  It  ii  anfflcient  if  "  teal "  1«  written  witbin  the  tcralL  H«BaTen  v.  IfeOtdn, 
S  8.  A>  H.  U ;  Comerford  r.  Cobb,  S  Fli.  41S. 

*  Williuu  D.  SiMT,  6  Wit.  MS. 
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two  other  States ;  but,  in  the  New-England  States  and  New 
Jeneft  the  common-law  seal  is  required.' 

10.  In  Older  to  establish  the  fact  that  a  deed  has  been  exe- 
coted  by  the  party  by  whom  it  purports  to  have  been  done,  it 
is  aeceseary  that  there  should  be  witnesses  of  the  &ct.  It  is 
CQstomary  to  append  to  the  deed  a  certificate  to  that  efiect, 
and  that  the  witnesses  subscribii^  the  same  attested 
such  execution.  'Atoommon  law,  this  attestation  was  [*6t2] 
not  required  in  order  to  give  validity  to  the  deed,'  nor 
is  it  necessary  in  several  of  the  States ; '  while  in  others  a  deed 
is  invalid,  unless  attested  by  one  or  more  witnesses,  according 
to  the  statute  requir^ents  of  the  State  in  which  the  deed  is 
executed  or  to  take  effect.  In  Mississippi  and  Maryland,  one 
witness  is  sufficient.*  In  New  Hampshire,  two  are  required; 
but  a  deed  without  a  witness  is  good  against  the  gmntor.'  In 
Kentucky,  two  witnesses  are  required ;  bat  if  not  attested  at  all, 
the  deed  would  be  good  between  the  parties.^    Two  witnesses 

>  2  Hkh.  Comp.  I«wi,  844,  c.  S8,  S  89 ;  1B71,  Tol.  2,  c.  150,  p.  1S46 ;  WIl 
B«T.  Slat  c.  S6,  S  239 ;  Minn.  Sut.  1378,  c.  40,  {  81  i  Ong.  Stat.  1868,  p.  S2S, 
f  ST;  Comp.  L.  lB72,p.  268,  f  742;  1  Mo.  ReT.  Stat.  1B56,  p.  862;  1872,  rol.  1, 
p.  20g ;  Ohio,  Rer.  Stat.  c.  103,  f  1 ;  Cobb,  New  Dig.  Ok.  Sut.  1861,  ST4; 
Code,  1878,  p.  8 ;  Ark.  Dig.  SUt.  1868,  c.  166,  fi  2 ;  Oldhun  v.  White,  Dig.  Tex. 
Lam,  1860 ;  Pucbal'i  Dig.  1860,  p.  267 ;  ThoiDpi.  Dig.  f  la.  Lawa,  848.  Ths 
prewnt  lav  aimpl;  require*  a  deed  to  be  "aealed."  Boah,  Dig,  1672,  p.  149; 
lU.  Comp.  Stat  1868,  p.  240 ;  1874,  p.  270,  c  29,  S  1 ;  Miaa.  Rer.  Code,  866 ; 
BeT.  Code.  1B71,  f  2227 ;  Thonit.  Con*.  106,  114, 184,  274,  281,  29B,  864,  872, 
410, 489, 464, 464 ;  HcIUteii  p.  McOuIre,  9  S.  &  H.  84.  But  aee  Batea  v.  B.  & 
N.  T.  Cent.  R.  R.,  10  Allen,  264.  And  a  piece  of  oolored  peper  annexed  l^mnd. 
lags  to  a  deed  wai  held  a  valid  aesl  In  Miaiouri.  Tomer  v.  Field,  44  If  a.  S82. 
And  bf  atatote  I80S,  p.  689,  in  Connecticut,  a  deed  purporting  to  be  «ealed  by 
adding  "  sealed"  or  "L.  S."  to  the  aignatnrela  regarded  ai  a  aealed  inatmmeDt ; 
and  a  deed  of  land  In  that  State,  exeODIed  In  another  Slate  according  to  the 
lonoi  in  oae  in  the  latter,  will  be  field  ralid  in  the  former. 

■  1  Wood,  Conr.  289 ;  2  BI.  Com.  307 ;  Com.  Dig.  Fail,  B.  4  j  Dole  e.  Thar, 
low,  18  Met.  167,  1S6 ;  S  Dane,  Abr.  864 ;  Craign-IiDson,  CheTei,  278;  Menley 
e.  Zeigler,  23  Texaa,  88 ;  Thacher  n.  Phinoey,  7  Allen,  149. 

I  Long  B.  Ramaer.  t  Self,  ft  H.  78;  iDgrun  d.  Hall,  1  Hayw.  206;  Wiawall 
■,  Boaa,  4  Port.  821 ;  Dole  v.  Thnrlow,  12  Met  I6T. 

«  Wilkina  e.  Wella,  9  B.  &  U.  826;-Shlrie7E>.  Fearoe,  88  Hiaa.  668 ;  Code, 
VaiTland.  1800,  p.  138. 

•  Siooe  n  Aahle;,  18  N.  R.  88;  EUiot  t>.  Sleeper,  2N.  H.  639;  Frendi  > 
nwncfa,  8  N.  H.  284 ;  Klngiley  v.  Holbrook,  46  N.  H,  820 ;  Haatinga  n.  Cntkr, 
24K.  H.  481;  <>Hre,*148. 

•  Fitxhngh  v.  Cioghan,  2  J.  J.  HuiU  429 
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•re  required  in  Ohio,*  Connecticut'  (and  these  must  be  oompe- 
tent  to  testify  at  the  time  of  attesting  the  deed),'  Vermont  and 
Georgia,*  Michigan  and  Indiana,*  South  Carolina,*  Delaware, 
Tennessee,  and  Minnesota.'  But  in  Vermont,  if  a  deed  have 
bat  one  Bubsoribing  witness,  it  may  be  used  in  evidence  in  a 
court  of  equity  m  a  process  to  compel  the  grantor  to  perform 
a  qiecific  contract  to  convey  by  a  sufficient  deed.'  But  in 
Miohigau,  where  two  witnesses  are  required,  a  deed  attested 
by  one  only  would  have  no  effect  to  oonvey  the  land.'  In 
some  of  the  States,  there  is  a  necessity  of  an  attestation  or  an 
acknowledgment  of  the  deed  by  the  grantor,  before  a  proper 
officer,  in  order  to  its  being  used  as  e^denoe.  This  is  the 
case  in  Indiana,  New  Jersey,  Alabama,  and  Arkansas ;  and 
in  New  York  there  must  be  an  acknowledgment  or  attestation 
by  at  least  one  witness  to  take  effect  against  a  purchaHer  or 
incumbrancei,  and  a  like  rule  prevails  in  Texas.*" 

11.  In  order  to  a  sufficient  attestation  of  a  deed  by  a  wit- 
ness, it  is  not  necessary  that  he  should  have  seen  the  party 
write  his  name.    It  is  enough  if  the  latter  asks  the  witness  to 

subscribe  to  the  attesting  clause,  and  he  does  so  in 
[•678]  the  signer's  presence.*'     •  In  thus  enumeraUng  the 

requisites  of  an  instrument  by  which  a  freehold  inter- 
est in  lands  may  be  conveyed,  it  may  be  proper  to  add,  that 
the  same  requirements  have  been  held  essential  iu  conveying  a 

>  OmA  d.  Qraham,  6  WbMt  611 ;  Pttttwaoa  b.  Pewe,  6  Ohio,  119 ;  Shutti 
».  Moon.  I  HcLetn,  630;  Rer.  SUt.  1B60,  p.  4M,  c.  84,  f  1 ;  BictunUoa  k 
BatM,  S  Ohio  St.  261. 

*  HerwfD  D.  Camp,  8  Conn.  86;  Coil  v.  SUrkwuUier,  6  Cran.  289,  293. 

■  Wliuted  SaTingi  Buk,  Ac.  v.  Spencar,  26  Coon.  19S. 

*  3  CMmoL  Bt.  I  295,  note ;  VL  Q«n.  SUL  1868,  c.  66,  J  18. 

*  i  Kant,  Com.  467. 

■  Ciaig  F.  PluoD,  CheTM,  272 ;  Janei  v.  Cnwford,  HcHuU.  878. 

T  4  Eeol,  Com,  467 ;  Comp.Sut.B98;  Chaniller  v.  Kent,  8UinD.  62&,«zteD(l- 
ing  to  leaMi  for  three  jeu*;  Rou  v.  Wartbington,  11  Hiun.  448.  BqI,  if 
stiMtsd  bj  one.  It  atKj  be  good  in  eqnitj  Kgunat  m  pwebaaer  with  natiae.  lb. 
48B. 

*  THj  V.  Aduni,  42  Vt  610.  '  Cnne  v.  Beeder,  21  Mich.  24. 

1*  I^or,  ReU  Eit.  288 ;  Thornt  ConT.  187 ;  Id.  68 ;  Id.  161 ;  Id.  878 ;  Cock* 
V.  Bragkii,  6  Ark.  698.  But  we  Ark.  Dig.  Stat.  1848,  c.  87,  {  12 ;  Genler  v. 
HoTritoD,  81  Barb.  166 ;  Henle;  r.  2elgler,  28  Tex.  98 ;  O'Neal  «.  BoImimod.  46 
Ala.  626 1  Hadion  v.  White,  Ala. 

i>  Parke  «.  Mean,  2  B.  A  P.  317 ;  JackMm  v.  FbllUpa,  9  Cowwi,  lit. 
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fixture  like  a  sbingle-mill  seourelj  fixed  in  a  aaw-mill  belong- 
ing to  the  owner  of  the  freehold,  if  he  sells  it  without  severing 
it  from  the  freehold.'  It  may  be  added,  that  the  witnesses  to 
a  deed,  according  to  TAt,  Banington  when  commenting  upon 
the  statute  of  Twk,  were  anciently  a  necessary  part  of  the 
jury  which  was  to  try  the  validity  of  such  an  insteument. 
This  statute  provides,  that  if,  upon  being  properly  summoned, 
they  do  not  appear,  the  jury  might  proceed  without  them.* 
But  witnesaes  to  deeds  cannot,  like  those  to  wills,  express 
opinions  of  the  capacity  of  the  signers :  they  can  only  testify 
to  facts  as  other  witnesses  do.' 

12.  A  deed  may  be  executed  by  the  grantor  himself ;  or,  as 
a  general  rule,  he  may  do  it  through  his  agent  or  attorney. 
By  **  execated "  is  meant  signing,  sealing,  and  delivering  a 
deed.*  But  a  power  to  execute  a  deed  must  itself  be  by  an 
instrument  under  seal.'  In  lespeot  to  the  mode  in  which  this 
muet  be  done  in  order  to  its  creatiDg  a  deed  which  is  valid 
and  binding  apon  the  principal,  much  seeming  nicety  has  been 
observed  by  the  courts.  Without  citing  any  considerable 
number  of  the  multiplied  cases  in  which  the  question  has 
arisen,  it  is  sofficient  to  say,  that  the  deed,  in  order  to  bind 
the  principal,  must  appear  to  be  clearly  his,  and  must  be  made 
in  his  name.  The  signing  must  be  expressed  to  be  hfs  act, 
done  by  his  ^ent  or  attorney.  Consequently,  both  the  names 
of  the  principal  and  the  attorney  must,  substantially,  appear 
in  the  execution  of  the  deed,  showing  not  only  that  the  grant 
and  seal  were  those  of  the  principal,  but  by  whom  these  acts 
were  done.  If  the  deed  be  the  deed  of  the  attorney,  —  as,  for 
instance,  if  by  it  he  grants,  or  he  sets  hie  seal,  and  the  like, — it 
is  void  as  to  the  principal.'     A  deed  by  an  attorney  after  the 

>  TrnD  p.  FnUer,  28  He.  646.  Bnt  im  Ciaflin  b.  CkrpflDter,  4  HeL  580,  h  to 
•■la  of  growing  tree*,  and  <M(*,Tol.l,  pp.  13-14;  Jadevinev.  Qoodriob,  86Tt.l9. 

*  Buring.  St.,  iilh  «d.  176,  *  Dwn  v.  Fuller,  40  Fmid.  St.  474. 

*  Thorp  B.  Keokuk  Co.,  48  N.  Y.  256. 

*  UTii^tOQ  V.  Pflrn  Iron  Co.,  U  Wend.  622. 

*  Fowler  v.  Shearer,  7  Mail.  14,  IB  j  Clarke  v.  Coartoer,  6  Pet.  810  j  White 
•  Cajler,  6  T.  B.  176 ;  Froatln  v.  Small,  Ld.  Rajm.  1418 ;  Ptyor  v.  Coulter, 
IBaiL  617;  Harper  f.  Hampton,!  Harr.  &  J.  TOO;  S  Am.  Jnr.  82  K  m;.,  — a 
leaned  and  elaborate  article  by  the  late  Ur.  David  Hofflnan ;  Barger  d.  Miller, 
4  Waah.  a  C.  280 ;  ElweU  v.  Shaw,  IS  Umi.  43 ;  Sbankt  t.  Uncaaler,  6  Gratt 
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dea&  of  his  prinoipal  is  void,  though  the  death  be  not  known 

at  the  time  of  executing  it.'  * 
[*d74]       *  18.  A  few  cases  will  serve  to  show  the  nice  dis- 

tioctionB  and  Beeming  conflict  of  opinion  which  have 
prevailed  at  different  times  upon  this  subject.  Id  Wilkes  r. 
Back,*  Grose,  J.,  held,  that  executing  a  bond,  "  M.  W.  for 
J.  B.,"  was  as  binding  upon  J.  B.  as  if  executed  "  J.  B.  by 
M.  W."  But  this  is  altogether  opposed  to  the  doctrine  ad- 
vocated by  Mr.  Hoffman  in  the  article  above  cited.  And  if 
it  might  avail  as  an  execution  of  a  bond,  it  is  very  mnch 
donbted  whether  it  could  if  of  a  deed  of  conveyance ;  though, 
in  Jones  v.  Carter,"  Judge  Roane  held,  that  where  a  deed  was 
signed  B.  W.,  "attorney  for  R.  C,"  it  was  clearly  a  good 
execution  of  the  deed.  But  in  Elwell  t>.  Shaw,  cited  above, 
the  deed  recited  the  power  of  attorney ;  after  which  followed 
"  J.  S.,  by  virtue  of  the  power  aforesaid,  hereby  grant,  Sk. 
In  witness  whereof,  I  have  set  the  name  and  seal  of,"  —  the 
principal.  It  was  a^ed  *'  J.  S."  with  a  seal,  and  was  held 
not  to  be  the  deed  of  the  principal.  The  case  of  Barger  v. 
Miller,  above  cited,  was  substantially  like  that  of  Elwell  v. 
Shaw  in  its  &ct8  and  decisions.  In  the  case  of  Harper 
V.  Hampton,  the  granting  part  of  the  deed  was  "  R.  G-.  H., 
for  ana  as  attorney  of  J.  R.,  and  in  pursuance  of  the  above- 
mentioned  power  of  attorney,  hath  granted,  &c. ; "  and  it  was 
signed  "  R.  G.  H.,  attorney  for  J.  R.;"  and  it  was  held  to 
be  the  deed  of  the  attorney,  and  not  of  the  principal.*  In  the 
case  of  Wood  v.  Goodridge,  the  attorney  executed  the  deed 

*  HoTB. — Thbdoe*  not  i^tplj  toowM  where  tbe  poweFof  the  attarn«ji» 
OMpM  irith  mn  bitereal  where  tbe  power  inrTiTei  the  death  of  the  priDciial, 
■i  hu  heretofore  beeo  explsiued  in  former  p*rca  of  tbU  work.  See  toL  1, 
p.  "ise,  and  cBsei  dtsd ;  toI.  3,  p.  •SS* ;  Vaniuin  b.  Heeerre,  8  Allen,  16S. 

110;  The  State  d.  Jninlnft*,  10  Ark.  428;  1  Amer.  Lead.  Cu.  671  ^  mg.i 
Biinle;  v.  Shaw,  9  Ciub.  B8T ;  McDonald  c  Bear  Rirer,  te.  Co.,  IS  Cat.  2S5 ; 
Mnuer  V.  Scott,  7  Ciuh.  216 ;  Brinlej  v.  Hann,  2  Cuah.  SST. 

I  Harper  >>■  LitUe,  2  He.  M ;  Stetaon  v.  Fatten,  Id.  8fi8 ;  anta,  p.  •SS4 ;  Fenia 
p.  Irring,  28  Cal.  MS. 

*  WlUtei  «.  Back,  3  Eaat,  142.  ■  JonM  v.  Carter,  i  Hen.  ft  H.  196. 

*  Elwell  IT.  Shaw,  18  Haat.  42 ;  Harper  v.  Hampton,  1  Hair,  ft  J.  709 ;  Bargn 
v.  Ufller,  4  Waib.  C.  C.  280 ;  Eohola  v.  Cbener,  28  Cal.  ISO  aocd't ;  HoRiaon  r 
Bowman,  29  Cal.  Se2 ;  Townibend  v.  Caning,  2S  Wend.  489. 
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by  mining  the  principal's  name,  bat  made  no  mention  of  its 
being  done  by  the  attorney ;  and  it  was  held  not  to  be  an 
execution  as  to  the  principal.'  But  where  the  deed  itself 
stated  that  it  was  executed  by  the  grantor  by  his  attorney 
W.  M.,  and  was  simply  signed  M.  H.  (the  principal's  name), 
it  was  held  a  good  execution.'  In  the  oaee  of  Thurman  t>. 
Cameron,'  however,  the  court  held  that  the  attorney 
must  use  the  name  of  his  principal,  •  both  in  the  body  ["575] 
of  tbe  deed  and  by  way  of  signature.  It  would 
probably  be  hopeless  to  attempt  to  reconcile  the  various  cases 
which  have  arisen  in  the  English  and  American  courts  upon 
the  execution  of  deeds  by  attorney.  The  reader  will  find  a 
large  number  of  these  collected  and  oommented  on  by  the 
editors  of  the  American  Leading  Cases.*  The  leading  doc- 
trine running  tiirough  them,  though  not  always  applied  alike. 
Seems  to  be,  that,  to  make  such  a  deed  valid,  the  instrument 
itself  must,  in  terms,  show  that  it  is  the  deed  of  the  principal, 
Ibat  be  makes  the  grants  and  the  covenants,  and  that  the  seal 
is  his.  Tbe  instrament,  in  some  part,  must  also  show  that  its 
execution  by  the  principal  was  done  by  the  attorney  named. 
If  this  all  appears  clearly  in  any  part  of  the  instrument,  the 
tnecise  form  or  arrangement  of  the  words  does  not  seem  to 
be  essential.' 

14.  An  exception  has  practically  grown  up  in  Kew  Hamp- 
shire, and  been  in  use  at  times  in  Massachusetts,  in  the  execu- 
tion of  deeds  by  towns  and  other  public  bodies  who  act  by 
attorney ;  it  being  there  held  to  be  sufficient  that  the  deed  is 
Kgned  in  behalf  of  the  body  represented  by  the  attorney,  but 
in  the  name  and  with  the  seal  of  the  agent,  though  it  seems 
rather  to  have  been  sustained  on  the  ground  that  eommunia 
trror  facit  jut,' 

1  Wood  V.  Ooodridge,  0  Cuh,  117. 

*  DeTinnej  tr.  Bejnoldj,  1  Wmtti  i  S.  828. 

■  Thnnnui  v.  Cmmeron,  24  Wend.  90.  *  1  Am.  Lemd.  Cu.  BTT  tf  fg. 

*  See  Doe  a.  Blacker,  27  Ga.  41B ;  Bntterfleld  r.  Beall,  8  bid.  SOS.  For  chki 
where  equity  gnnli  relief  when  a  deed  hu  been  le&led  and  delirered  bj'  mia* 
take  in  the  name  of  the  altome]'  inatead  of  the  prindpat,  see  1  Am.  Lead.  Cae. 
fiSfi.    See  Wllklnaun  p.  Gettj,  18  Iowa,  167. 

■  Cofnui  u.  Cockran.  S  N.  H.  488 ;  Ward  v.  Bartholomew,  6  Pick.  409.  Sea 
«Im  Hie  caae  of  Hanabuturing  Corporation  in  Connectitnit.  Magill  b.  Hinadale, 
t  Conn.  465 ;  amira,  in  Mauachiuetti.    Brinlej  s.  Mum,  3  Cuab.  837. 
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15.  The  charaoter  of  the  power  nnder  which  a  deed  may 
he  executed  by  an  i^ent  for  another  depends  upon  the  oir- 
oomatanoe,  whether  the  act  of  signing  is  done  in  the  presence 
or  absence  of  the  principal.  If  done  in  hid  presence,  an  oral 
direction  to  do  the  act  will  he  sufficient,  it  being  theoretically 
the  act  of  the  principal  himself.'    But  if  the  act  is  to  be  done 

in  the  absence  of  the  principal,  it  most  he  given  by  an 
[*576]  *  instrument  under  the  hand  and  seal  of  the  principal.* 

Nor  would  a  subsequent  acknowledgment,  that  the 
one  acting  as  such  was  in  fact  the  grantor's  attorney,  be  suf- 
ficient. But  where  a  wife,  in  the.  absence  of  her  husband, 
signed  his  name  to  a  deed,  and  he  afterwards  acknowledged 
the  deed  before  a  magistrate  as  his  free  act  and  deed,  it  rati- 
fied and  made  valid  his  signature.'  A  power  under  seal  is 
the  only  way  one  can  be  made  an  attorney  to  execute  a  deed ;  * 
and,  in  many  of  the  States,  the  instrument  must  be  acknowl- 
edged and  recorded  like  the  deed  itself.' 

16.  It  is  customary  in  England  to  indorse  upon  the  deed  a 
receipt  or  certificate  of  payment  of  the  consideration-money  ; 
although  this  is  commonly  acknowledged  in  the  premises  of 
the  deed,  and  this  certificate  is  attested  by  witnesses.  But 
this  practice  does  not  seem  to  have  been  adopted  in  this 
country.' 

>  Ball  V.  Dntuisrrill*,  4  T.  H.  813 ;  Qardner  v.  Qardner,  6  Cuih.  488 ;  Wood 
0.  Qoodridge,  S  Cusfa.  117, 121 ;  King  et.  Loagnor,  4  B.  ft  Ad.  041 ;  Sbep.  Tou^ 
C7 ;  Froit  v.  Deering,  21  He.  16B,  wbere  ths  hiub>nd  sipied  the  wife'i  nrnnw  in 
her  preBCQCe  and  bj  her  direction,  which  wai  held  lafflcieDt.  Biuni  e.  Ljndt, 
6  Aileo,  809,  SIO ;  Videku  n.  Qriffln,  21  Cm).  SB2 ;  Eime  v.  Brooki,  9  Ired.  2IS ; 
HcEaj  V.  Bloodgood,  B  Jobnt.  286. 

)  Sbep.  Touch.  67 ;  Plummer  n.  RiumI,  2  Bibb,  IT ;  Hoalconei?  v.  Dorion, 
6  N.  H.  260 1  Walk.  Am.  Uw,  806 ;  Stetion  v.  Patten.  2  He.  868.  Nor  wiU  a 
■ubaequent  parol  adoption  of  the  act  make  it  ralld.  Smith  v.  DickenMOi, 
6  Humph.  261 ;  Tappan  v.  Redfleld,  1  Halit.  Ch.  809 ;  Bhode  v.  Louthain, 
8  BUckf.  413 ;  Kime  v.  Brooki,  nip. 

*  Bartlett  v.  Drake,  100  Maai.  176. 

*  Tideaa  v.  Griffin,  21  CaJ.  389;  Hanford  e.  UcNalr,  9  Wend.  64. 

■  Hontgamerj  v.  Dorioo,  Q  If.  H,  ^60.  But  the  deed  will  be  good  a^ntt  th* 
gnator  and  hii  hein,  and  create  a  good  title  againit  itrangen,  though  the  power 
ia  not  regiMered.  Mau.  Gen.  Stat  c.  89,  £  29  i  Walk.  Am.  Law,  866.  Ac- 
knowledging and  recording  ate  not  neceuary  in  Georgia  or  Indiana,  Doe  ik 
Blacker,  27  Oa.  41B ;  Moore  v.  Pendleton,  IS  Ind.  481.  But  tee  Butterfldd  « 
Seal),  8  Ind.  203. 

*  1  Wood,  CoDT.  239. 
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IT.  It  may  be  necessary,  in  order  to  make  a  valid  deed,  if 
the  party,  to  its  execution  is  unable  to  read  it,  and  requires 
this  to  be  done,  to  read  it  to  him  as  it  is  written.  But  if  the 
party  can  read,  it  is  not  open  to  him,  after  executing  it,  to  in- 
sist that  Uie  terms  of  the  deed  were  dififerent  from  what  be 
supposed  them  to  be  when  be  signed  it  Nor  could  one  who 
is  unable  to  read  be  admitted  to  object  that  he  was  misled  in 
dgning  a  deed,  unless  be  bad  requested  to  hear  it  read,  and 
this  bad  not  been  done,  or  a  false  reading  had  been  made  to 
him,  or  its  contents  falttely  stated.^ 

18.  A  grantor  is  presumed  to  have  known  the  contents  of 
che'deed  he  has  executed,  unless  the  contrary  be  affinna- 
tively  abown.^  And  one  who  executes  a  deed  cannot  avoid 
it  on  the  ground  of  ignorance  of  its  legal  effect.'  The  rule  on 
this  subject  is  thus  stated :  "  A  deed  cannot  be  avoided  in  a 
court  of  law  except  for  fraud  in  its  execution,  or  other  fraud 
or  imposition  practised  upon  the  grantor  in  procuring  bis  s^- 
nature  and  seal,"  —  a  fraud  which  goes  to  the  question, 
whether  the  deed  ever  had  any  legal  existence.  The  law 
does  not  reach  the  cases  of  deeds  procured  by  undue  influence 
over  the  grantor,  if  he  be  of  legal  capacity.  The  only  relief 
in  sncb  cases  is  in  equity.* 

19.  There  ia  usually  a  date  inserted  in  the  deed,  as  indi- 
cating the  time  when  the  same  was  executed  and  delivered. 
And  the  law  presumes  that  the  deed  was  executed  on  that 
day."  And  this  ia  so,  even  if  the  date  do  not  agree  with  the  date 
of  the  acknowledgment,  for  that  may  have  been  made  after  the 
delivery  of  the  deed.^  In  indentures,  this  is  commonly  at  the 
beginning  of  the  instrument;  but  in  eingle  deeds,  or 
deeda-poll,  it  is  generally  inserted  *  at  the  close.  But  ['577] 
thoagb  a  presumption  would  arise  that  the  deed  was 

1  1  Wood,  Conr.  2ST ;  Stiep.  Tonch.  66 ;  Manier'i  caw,  2  B«p.  S ;  Uearj 
ngof ■  ewe,  11  Rep. 27  b;  Jsckion t>.  Crof,  12  Johni. 42e ;  Hallenbacku. De*iu, 
2'Jobiu.  404 :  Jackion  ».  Bifner,  12  Johns  U9 ;  Ta/lor  c.  King,  fl  Mont.  8118 ; 
Com.  Dig.  Fait,  B.  2 ;  Soaverbje  r.  Arden,  1  Johas.  Ch.  262 ;  Withington  «. 
WuTCD,  10  Met.  434. 

*  KlmbaU  D,  Eaton,  8  N.  H.  801.  *  I  Wood,  Con*.  238  j  2  Hep.  8. 

*  TramaD  v.  Lore,  14  Ohio  St.  166 ;  Hartihom  v.  Dsj,  19  Hoir.  22S. 

*  Lyon  D.  McIlTaln,  24  lova,  16 ;  Savery  o.  Browning,  IS  Iowa,  249 ;  And«^ 
Km  V.  Weaton.  U  BlDg.  N.  C.  296 ;  Oakey  b.  Hick*,  Cro.  Jac.  '284. 

*  FM>|4e  B.  Sojier,  41  N.  Y .  402 ;  DtM  v.  Baku,  61  111.  489. 
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delivered  and  took  effect  on  the  day  of  its  date,  if  there  was 
DOthiog  offered  in  evidence  to  control  this,  it  is  always  compe- 
tent to  show  that  the  date  inserted  was  not  the  tme  date  of  ita 
delivery.  Besides,  it  is  immaterial  whether  a  deed  has  auy  date 
or  not ;  nor  would  it  be  affected  though  the  date  was  an  im- 
possible one,  like  the  thirtieth  of  February.  Dates  have, 
however,  been  in  general  ose  since  Edward  II.  and  Ed- 
ward m.i 

20.  Passing  over,  for  the  present,  the  provisions  in  most  of 
the  States  for  acknowledging  deeds  before  certain  prescribed 
oflScers,  it  remains  to  speak  of  that  ceremony  iudispensable 
to  their  validity,  though  all  the  other  requisites  have  been 
complied  with  ;  namely,  delivery.  In  this  respect,  all  ooorts 
and  writers  ^ree.  But,  in  applying  the  doctrine,  they  are 
not  umform  in  defining  what  constitutes  such  a  delivery. 
That  a  delivery  is  essential  to  give  effect  to  a  deed,  authori- 
ties might  be  multiplied  indefinitely.  Those  cited  below  will 
be  snfiicient.'  A  delivery  of  a  deed  ia  aa  essential  to  the 
passing  of  an  estate  as  the  signing ;  and  bo  long  as  the  grantor 
retains  the  legal  control  of  the  instrument,  the  title  cannot 
pass  any  more  than  if  he  had  not  signed  the  deed.' 

20  a.  Delivery  being  so  essential  to  the  giving  effect  to  a 
deed,  it  becomes  important  to  define,  so  far  as  can  be  by  the 
language  and  rulings  of  courts,  what  amounts  to  such  delivery 
under  the  various  circumatances  of  the  different  oases.  It  is 
no  deed,  and  has  no  effect  till  delivered,  even  if  antedated 
for  the  very  purpose  of  giving  it  effect  before  the  time  of  the 

1  Co.  Ut'  6  a ;  Perkini,  j  14S ;  Goddwd't  mm.  2  B«p.  4  b ;  Com.  Dig.  Fait, 
B.  a ;  Shep.  Touch.  62,  66,  &8 ;  Jaduon  d.  Suboonmaker,  2  JohDi.  284 ;  Colqn- 
honne.  AlkfnioD,  eManf.  6GD;  Lees.  Hau.  Ini.  Co.,  6  Hau.208,2le;  H'Kin- 
nej  V.  Rhoadet,  6  Watli,  SU ;  H'ConneU  v.  Broim,  Lltt.  Sel.  Cai.  469 ;  1  Wood, 
CoDT.  196 ;  O^M  D.  Odenheimer,  4  T«a(M,  2T3 ;  Otboam  v.  Rider,  Cro.  Jac.  136 ; 
Tbooipaon  v.  Thoinpaoi),  9  lod.  SS8 ;  Center  d,  Honiaon,  81  Barb.  166 ;  Banning 
s.  Edea,  S  Hina.  402 ;  Swan  e.  Hodttea,  3  U«Mi,  '2&i. 

*  1  Wood.  ConT.  leS;  Bhep.  Touch.  67;  Co.  Lit.  86  b;  Goddwd'i  caae, 
S  Rep.  4  b ;  Com.  Dig.  Fait,  A.  8 ;  Hulick  b.  Scovil,  4  Gilm.  175,-  Chnrch  ■•. 
OUman,  IS  Wend.  666,  668 ;  Fairbanki  r.  Metcalf,  8  Maai.  280,  289 ;  Stilea  v. 
Brown.  16  Vt.  663;  F1etch«r  i>.  Maiwur,  6  Ind.  267. 

•  Cook  V.  Brown,  M  S.  H.  476;  JohnwD  t.  Fartey,  46  N.  H.  510;  0»eiia*» 
>>.  Kerr,  17  Iowa,  486,  490 :  Flibw  ■•.  UaU,  41  N.  T.  421;  Youoge  o.  OoUboM, 
tWalLUl. 
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actual  delivery.*    The  paper  need  not  be  actually  delivered 
to  the  gr&Dtee  to  bave  that  effect,  if  the  grantor,  when  ezecut- 
irg  it,  luteDds  it  as  a  deHvery,  and  this  is  known  and  under- 
stood by  the  grantee,  and  be  and  the  grantor  go  on  and  act 
as  if  the  estate  had  actually  passed  thereby.'    And  in  one 
ease,  where  a  trustee,  being  indebted  to  the  trust-estate,  in 
Older  to  secure  it  made  a  deed  to  himself  as  trustee  regularly 
executed,  except  recording  it,  and  died,  leaving  the  deed  among 
bis  papers,  it  was  held  to  bind  his  land  effectually  as  a  declara- 
tion of  a  trost,  and  to  have  been  sufficiently  delivered  for  that 
purpose.'   If  a  deed,  duly  executed  in  all  respects  but  delivery, 
be  Btolen  from  the  grantor,  it  passes  no  title  even  to  a  bona 
fide  purchaser  from  the  grantee  named  in  the  deed.*     In  the 
first  place,  the  grantor  must  give  up  control  or  dominion  oTer 
the  deed ;  and,  in  the  second  place,  the  grantee  must  actually 
or  by  implieatioa  bave  accepted  the  deed  as  bis  own,  and  the 
estate  conveyed  by  it.     In  one  case,  a  deed  was  made  to  a 
corporation  which  had  been  created  by  statute,  but  had  not 
been  organized.     After  it  bad  been  oi^anized,  the  deed  was 
put  npon  record ;  and  it  was  held  that  the  acceptance  of  the 
deed  would  be  presumed  as  soon  as  (be  company  were  com- 
petent to  receive  it.'    Thus  a  delivery  of  a  deed  after  the 
grantor's  death  is  of  no  effect"     A,  being  indebted  to  B, 
agreed  to  secure  him  by  a  deed  of  his  land.    He  made  a  deed 
unknown  to  B,  and  had  it  recorded,  and  B  died  without  any 
knowledge  of  its  being  made ;  and  it  was  held  not  to  be  a 
sufficient  acceptance  to  make  it  good.^    A  deed  voluntarily 
placed  in  the  grantee's  hands  is  never  an  escrow.^     Where 
the  grantor  made  a  deed,  which  the  grantee  saw,  and  the 
grantor  agreed  to  put  it  oa  record,  and  did  so,  but  in  the 

>  XeiUM  V.  Wtddum,  U  a  B.  r.  a.  469;  Mltcbell  v.  Banlstt,  61  N.  T. 
468. 

1  Walker  v.  Wttlker,  42  HI.  Sll,  cu«  ot  &  &th«T  uid  ion ;  Bogen  r.  Carejr, 
4T  Mo.  286. 

•  Canon  v.  Phelp*,  2S  Am.  L.  Reg.  100,  102. 

*  niber  e.  Bwlcworth,  80  Wii.  65. 

*  Botch'i  Wharf  t>.  Judd,  108  Hau.  237. 

■  Jackaoo  e.  Leek,  12  Wend.  107 ;  Pajr  o.  Blchardion,  7  Pick.  91 ;  po^,  pi.  SO  j 
nihem.  HaIl,4]N.  T.  428. 

I  Jackran  t>.  Phippa,  13  John*.  4^1 ;  Woodbary  v.  Fisher,  20  Ind.  888. 

•  Peopl*  ■>.  Bottwick,  8-2  H.  T.  446,  464 ;  Broman  s.  Bingliam,  26  N.  T.  488 
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absence  of  the  grantee,  aod  without  any  formal  delivery  to 
him,  it  was  held  to  he  a  good  deliveiy,  the  register  bein^  by 
such  assent  constituted  the  agent  to  accept  the  delivery.^ 
The  deed  must  past!  under  the  power  of  the  grantee,  or  some 
one  for  hia  use,  with  the  giantor's  consent.'     If,  after  a  deed 
is  put  on  record  for  the  grantee,  be  assents  to  or  ratifies  the 
act,  it  becomes  a  good  delivery.     But  any  lien  or  attachment 
laid  upon  the  land  or  the  property  of  the  grantor,  before  such 
anient,  would  hold.'     Many  of  the  casea  hold,  that  a  delivery 
of  a  deed  to  a  stranger  passes  the  title,  upon  the  ground  that 
the  law  presumes  an  assent  and  acceptance  on  the  part  of  the 
grantee.     But  the  same  cases  hold,  that,  if  the  grantee  does 
dissent,  the  title  does  not  pass.'     Thus,  where  A  sold  land  to 
B,  but  by  mistake  conveyed,  in  his  deed  to  B,  a  parcel  of 
land  which  A  did  not  own :  B's  creditor  levied  on  this  land  ; 
but,  finding  the  mistake,  be  procured  a  deed  &om  the  owner 
of  the  land  to  B,  who  refused  to  accept  it :  it  was  held  to  be 
of  no  effect  in  creating  a  title  in  B.^    And  some  of  the  cases 
hold,  that  in  such  a  case,  until  the  deed  is  accepted,  if  it  be 
not  an  escrow,  the  grantor  may  resume  it,  and  thus  prevent 
its  taking  effeot  at  all.'     The  assent  by  the  cashier  of  a  bank 
to  a  deed  made  to  the  bank  is  sufficient.^     If  these  varions 
rulings  of  the  courts  can  be  reconciled,  it  still  seems  to  leave 
the  title  to  the  estate  in  an  anomalous  condition  between  the 
depositing  of  the  deed  with  the  stranger  and  its  acceptance 
by  the  grantee.    The  presumption  of  acceptance,  which,  it  is 
said,  the  law  raises  in  such  Cases,  is  merely  evidence  of  de- 
livery, at  best ;  and  whether  it  can  ever  be  fairly  rused  a*  a 
ruie  of  law,  except  in  ca:ie  of  infant  grantees,  and,  such  as  are 

>  Cooper  B.  JackioD,  4  Wi«.  M9,  668 ;  Parmolee  v.  SImpton,  6  Wall.  80. 

*  Somen  n.  Famplirey,  34  Ind.  240;  Deumond  d.  Dearmaod,  10  Ind.  191 ; 
WlUon  0.  Cuiidj,  2  Ind.  662  ;  Kinrd  b.  Wilker,  3S  111.  418. 

*  Pumelee  t>.  Sinip«>ii,  6  W»U.  U.  S.  61 ;  JukioD  v.  ClereUnd,  16  Hich.  101 ; 
Elmora  v.  Harka,  SB  Vt  686.  642. 

*  Feavey  v.  Tilton,  16  N.  H.  lG2j  TompUni  r.  Wheeler.  16  Feten,  US; 
Tbompna  v.  Leacb,  2  VeoC  196 ;  Welib  v.  Sackstt,  12  Wii.  243 ;  Read  v.  Bob- 
inton,  e  W.  &  Serg.  82S ;  Xenoa  a.  ffiekbun,  14  C.  B.  m.  a.  474,  and  notoi  to 

>  Bogert  B.  Carey,  47  Ho.  282. 

■  Johnaon  b.  Farley,  46  N.  H.  609  j  Deny  Bulk  b.  Webiter,  44  H.  H.  288. 
I  Farmer'!,  Ic  Bank  b.  Viury,  S8  Tt  481. 
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ander  disabilities  to  assent,  may  perhaps  be  gravely  ques- 
tioned, after  the  langu^e  of  Abbot,  C.  J.,  Id  Townsoa  v. 
Tiokell :  "  The  law  ia  not  so  absurd  as  to  force  a  man  to 
take  an  estate  against  hia  will."  He  refers  to  the  case  above 
cited  from  Ventris,  and  says :  "  Three  of  the  judges  there 
held  that  an  estate  did  not  pass  by  surrender  to  the  surren- 
deree till  he  expressly  accepted  it.  Mr.  Justice  VeDtria 
differed,  and  held  that  it  passed  immediately,  liable  to  be 
divetted  by  the  dissent  of  the  surrenderee.  His  judgment 
is,  however,  wholly  founded  on  this,  —  that  a  party  to  whom 
an  estate  is  given  must  be  taken  to  give  an  implied  assent  to 
that  which  is  for  his  benefit,  till  the  contrary  appears."  And 
Best,  J.,  in  the  same  case,  says  :  "  It  seems  to  be  contrary  to 
common  sense  to  say  that  an  estate  should  vest  in  a  man  not 
assenting  to  it."  And  though  the  case  was  one  of  devise,  the 
same  reasoning  would  apply  with  stronger  force,  inter  viooBy  in 
respect  to  deeds.^  But  a  deed  may  be  delivered  without  an 
actual  manucaption  by  the  grantee  or  his  agent.  Thus  a  wife, 
wiiditng  to  convey  her  land  to  her  husband  through  a  third 
petBOO,  joined  with  him  in  making  a  deed,  which  was  left 
upon  their  table  till  the  next  morning,  when  the  grautee 
came  and  executed  a  deed  to  the  husband,  who  took  both 
deeds  and  put  them  on  record,  and  it  was  held  to  be  a  good 
delivery.*  And,  if  once  delivered,  the  validity  and  effect  of 
the  act  will  not  be  impaired  by  the  deed  being  taken  and  re- 
tained by  the  grantor.' 

21.  And-  if  once  delivered,  it  cannot,  if  valid,  be  defeated 
by  any  subsequent  act,  unless  it  be  by  virtue  of  some  condi- 
tion  contained  in  the  deed  itself.* 

22.  Regularly,  therefore,  there  can  be  but  one  delivery  of 
the  same  deed;  for,  if  the  first  is  effectual,  the  second  cannot 

1  TonMn  D.  Tlckell,  >  B.  &  Aid.  8S.  See  Toange  v.  OnCbean,  8  WaO.  TT.  S. 
Ml ;  DikM  c.  Miller,  34  Tev.  438 ;  Fonda  t.  8««e,  4«  Bub.  IDS ;  Rogen  e. 
Cue7.  47  Mo.  232;  4  BTthewood.  Coht.  70. 

■  Somen  B.  Piunphn!7,  S4  Ind.  840;  FoU j  v.  Ttntarl,  4  BaUt  168,  See 
■Iw  Sbelton'i  oue,  Cro.  Elic.  7 ;  Penniytruti*  Co.  n.  Dory,  M  Fenn.  St.  200. 

*  Soarerbje  b.  Arden,  1  Johnt.  Cb.  266 ;  Sbelton'i  cue,  Cro.  Blix.  7 ;  Con- 
adlr  V.  Doe,  8  BUekf.  SSO ;  Somen  b.  Pumphref,  24  Ind.  840. 

<  HBwkaland  o.  Ontcbel,  Cro.  EIIe.  8S6 ;  Com.  Dig.  fait,  A.  80.  See  1  Wood, 
Coot  194 ;  ToDDge  e.  Moore,  1  Btrobb.  48. 
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be  of  any  avail.  This  principle  is  applicable  in  cases  whero 
infants,  femet  covert,  and  the  like,  have  undertaken  to  give 
Talidity  to  a  deed  which  has  once  been  delivered,  by  delivering 

it  a  second  time.  And  the  result  is,  that  where  it  is 
[•678]  merely  •  voidable,  as  in  the  case  of  an  infant,  or'  person 

of  nou-sane  memory,  a  second  delivery  after  his  dis- 
ability has  been  removed  would  be  simply  void ;  whereas, 
a  delivery  by  a  feme  covert  being  void,  if  she  makes  a  second 
one  on  becoming  diteovert,  it  will  be  good,  and  give  effect  to 
her  deed.'  Where  husband  and  wife  joined  in  a  deed  of  th* 
wife's  land,  but  the  deed  was  not  delivered  until  after  her  death, 
though  the  deed  thereby  passed  the  interest  of  the  hosbaiul, 
it  did  not  that  of  the  wife,  since  the  deed  never  took  effect  in 
her  lifetime.' 

23.  A  deed  takes  effect  from  its  delivery,  irrespective  of  ita 
date,  though  prima  facte  the  date  is  to  be  taken  at  the  time 
of  delivery.'  But  if  the  date  of  the  acknowledgment  ia  sub- 
sequent  to  the  date  of  the  deed,  the  law  do^s  not  presume  a 
delivery  prior  to  the  acknowledgment.* 

24.  But,  to  have  the  effect  of  a  delivery,  the  deed  must 
first  have  been  executed  completely :  no  delivery  before  that 
can  give  force  to  the  deed.' 

25.  In  undertaking  to  define  what  will  constitute  a  de- 
livery of  a  deed,  it  ia  said  that  it  may  either  be  "  actual,  that 
is,  by  doing  something,  and  saying  nothing ;  or  verbal,  that  is, 
by  saying  something,  and  doing  nothing ;  or  it  may  be  by  both." 
But  it  must  be  by  something  answering  to  the  one  or  the 
other,  or  both  these,  and  with  an  intent  thereby  to  give  effect 

1  1  Wood,  CoHT.  196 ;  Com.  Dtg.  Fatt,  B.  S ;  Shop.  Touch.,  Pi«at  ed.  60.  aod 
note;  2  Bolts,  Abr.  Ftdl,  N.  1;  Verplank  v.  SteTT7, 12  Jotuu.  689,  MS;  MilliK 
Qore,  20  Pick.  28. 86 ;  Perkioi,  9  154. 

1  Shoenberg«r  o.  Zook,  St  Penn.  St.  24. 

1  HbitIiod  e.  Phillipt  Academj,  12  Mui.  466, 460.; . Jtckaon  o.  Bwd,  4  JOUdt. 
230;  GeiMK.  Odenh«imer,4  YMtei.  278;  I  Wood,  Codt.  106;  Goddud'i  can, 
2Bep.4b;  Shep.  Touch.  58,  72;  Colqahoan  v.  Atkinion.e  Hanf.  616;  M'Cmt- 
mU  v.  Brown,  Lit.  Sel.  Cm.  462 ;  Com.  Dig.  Fut,  O. ;  Cutti  e.  Twk  Co.,  18  He. 
190.  But  ISB  EIm'J'  d.  Hetcalf,  1  Denio,  828;  Smith  e.  Porter,  10  Qrmy,  67; 
onM,  p.  -266. 

«  Blnnclikrd  n.  Tfler,  13  Hich.  SSQ. 

*  1  Wood,  ConT.  L04;  Sbep.  Tanch.68;  H'Sm  e.  mcki,2  D«t.  STB;  Butin 
«.  Lynde,  6  AUeo,  306. 
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to  the  deed.1  Among  the  illuatratious  given  of  what  Toold 
amount  to  a  delivery  by  the  mode  above  stated  is  that  of  a 
deed  lying  upon  a  table  in  presence  of  the  parties,  and  the  ' 
graotor  tells  the  grantee  to  take  it,  and  he  does  so.  Here 
the  delivery  takes  place  by  words  alone  on  the  part  of  the 
maker.  If,  on  the  other  hand,  the  grantor  throws  the  deed 
upon  the  table,  intending  the  other  party  to  take  it,  and  he 
does  so,  it  will  be  a  delivery,  though  nothing  is  said.  If,  how- 
ever, the  deed  is  laid  upon  the  table  without  any  such 
intention,  and  the  grantee  *  takes  it  up,  it  will  not  [*579} 
amount  to  a  delivery.*  If,  therefore,  one  to  whom  a 
deed  is  made  gets  possession  of  it,  without  something  answer- 
ing to  a  delivery  on  the  part  of  the  maker,  it  will  not  avail  him, 
nor  affect  the  title  of  the  maker.^  Thus  where  the  grantee, 
after  the  formal  execution  of  the  deed  by  the  grantor,  took  the 
same  in  the  grantor's  presence,  without  any  objection  on  his 
part,  it  was  held  to  be  a  good  delivery.*  So,  though  the 
grantor  deliver  the  deed  in  consequence  of  false  and  fraudu- 
lent pretences,  if  It  be  delivered,  and  grantee  conveys  to  an 
innocent  third  party,  it  passes  a  good  title.^  If  delivered,  the 
deed  takes  effect,  though  both  parlies,  under  a  mistake  of  law, 
understood  it  would  not  be  effectual  as  a  delivery  untU  put  on 
record.* 

26.  Ordinarily,  nothing  further  is  required  to  constitute  a 
delivery  of  a  deed,  on  the  part  of  a  corporation,  than  that 
their  common  seal  should  be  put  to  it  by  the  consent  of 
the  corporatioQ,  unless,  when  executing  it,  they  appoint  an 

1  Com.  Dig.  F^t,  A.  8,  A.  4;  8hep.Toach.,Preatsd.  68,11. ;  1  Wood,  Codt. 
198 ;  Co.  Lit.,  Dmft  ed.  8S  a,  and  nota,  22S :  3  Rolls,  Abr.  Fait,  K. ;  Terphnk 
f.  6lcrr7,  12  Johni.  686;  Hills  n.  Gore,  20  Pick.  28,  86;  Hughe*  s.  BmI«d, 
4  J.  J.  Miirah.  673 ;  Methodiit  Church  u.  Jaques,  1  Johni,  Cb.  460 ;  DMrmoud  v. 
Dewmond,  10  Ind.  191 ;  Ben?  b.  ADdenon,  23  lad.  89. 

*  Com.  Dig.  Fut,  A.  8 ;  Uitli  b.  Core,  20  Pick.  28,  SO ;  ChimberlaJi)  v.  Staon- 
lon,  1  Leon.  140 ;  1  Wood,  Conv.  198,  IBS ;  Methodist  Church  d.  Jaqnet,  1  John*. 
Ch.  460;  Shep.  ToDcb.  68;  Thoronghgsod'i  cbm,  S  Bep.  ISS;  Co.  Lit.  86  ■, 
49  h. 

*  1  Wood,  Codt.  198 ;  Cntti  v.  Tork  Co.,  18  He.  190 ;  BUck  r.  Lamb,  1  Beaa- 
lc]r(IT.  J.),  108,  llS;  BoberU  v.  Jackton,  1  Wend.  478;  Hadlock  n.  Hadlock, 
22  m.  888 ;  Flaher  v.  Beckwith,  80  Wii.  66 ;  Ford  v.  James,  Z  Abh.  N.  T.  B.  163. 

*  Williams  v.  Snlliraii,  10  Rich.  Eq.  217 ;  Stewut  n.  Weed,  11  Ind,  M. 

*  Beit7  *.  Anderaon,  2t  Ind.  41.  *  Henchliff  e.  Hinman,  18  Wji.  1S& 
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attorney  to  deliver  it.  In  that  ease,  it  does  not  beoome  their 
deed  until  its  formal  delivery.'  A  delivery  of  a  deed  to  the 
authorized  agent  of  a  corporation  is  a  delivery  to  the  cor> 
poration.' 

27.  Thei9  is  commonly  mach  less  difficulty  in  determining 
whether,  in  any  given  case,  there  has  been  a  delivery  of  a 
deed,  where  the  transaction  is  directly  between  the  parties  to 
the  instrument,  than  where  it  is  delivered  through  the  f^ncy 
of  third  persons ;  for  the  ^delivery  may  be  made  by  or  through 
other  persons  than  the  immediate  parties  to  the  same.  And 
a  delivery  may  be  made  good  by  a  subsequent  assent,  though 
originally  invalid  for  want  of  it,  upon  the  principle,  OmTUi 
ratihalntio  mandato  eequiparatur.' 

28.  Thus  a  deed  may  be  delivered  to  the  grantee  himself, 
or  it  may  be  delivered  to  a  stranger  unknown  to  the  person 
for  whose  benefit  it  is  made,  if  so  intended  fay  the  maker ;  and 
this  may  be  an  effectual  delivery  the  moment  it  is  assented 
to  by  the  grantee,  even  though  the  grantor  may  in  the  mean 

time  have  deceased.*  Thus,  in  Hatch  v.  Hatch,  and 
r*580]  Foster  v.  Mansfield,^  'a  father  made  a  deed  to  his 

son,  and  placed  it  in  a  stranger's  hands  to  be  deliv- 
ered to  the  gnmtee  on  the  grantor's  death.  It  remained  there 
until  the  deal^  of  the  latter,  and  was  then  delivered  to  the 
grantee,  and  was  held  to  be  a  good  deed,  although  the  origi- 
nal delivery  was  not  regarded  as  that  of  an  escrow  by  the 
grantor.     But,  in  another  case,  A  made  a  deed  to  B,  and 

1  1  Wood,  Conv.  IM ;  Ca.  UU  SB  a.,  S2  n. ;  Willi*  v.  Jermlne,  S  LeoD.  S7  i 
8.  o.  Cro.  Eliz.  1ST  ;  Com.  Dig.  Fai;,  A.  8 ;  2  Rolle,  Abr.  Fait,  L 

>  Western  R.  S,  d.  Babcock,  6  HeL  866. 

■  1  Wood,  CoDT,  I9B ;  Turner  v.  Whtdden,  32  Me.  121 ;  Sblriej  v.  Afnt,  U 
Ohio,  SOT;  Cooper  K.  JackioD,  4  Wii.SST;  Hdbrook  k.  Chunberlin,  116  IfitM. 
161,  cue  of  paruienlilp. 

'  I  Wood,  Conr.  19S ;  Com,  Dig.  Fait,  A.  3 ;  Hatch  v.  Eatcb,  9  Haw.  SOT ; 
Hulick  D.  Scoril,  4  Oilm.  1T6 ;  BnlTuiii  v.  Oreen,  6  N.  H.  71 ;  Bdden  v.  Cuter, 
4  Daj,  66;  Bngglee  b.  Lawion,  IS  John*.  286;  Wheelirrlght  v.  Wheelwright, 
2  Hau.  447,  462 ;  Doe  r  Knight,  6  B.  &  C.  STI ;  O'Kettj  v.  O'Kellj,  8  Uet.  4gS ; 
Foiter  El.  Manifleld,  8  Met.  412 ;  WeuoD  r.  Sterent,  2  Ired.  Eq.  567 ;  HorriKin 
v.Kx]\j,22  II].e2e;  Mmb  r.  Austin,  1  Allen,  288;  Cooper d.  JackMni,  4  Wis. 
US;  Hatch  c.  BatM,  54  He.  186;  KlngabniT  v.  Bnnuide,  66  lU.  810;  CwaK 
BeaT«T,  28Ioira,'241. 

•  Hatch  V.  Hatch,  9  Man.  807 ;  Foater  v.  Mansfleld,  8  Met  412 ;  O^EtOj  n. 
O'Eellf,  8  HeL  489 ;  Stephens  *.  Rinehart,  72  Penn.  Ma 
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deliverecl  ib  to  C,  to  hold  subject  to  A*s  order  during  his  life, 
and,  in  case  of  his  death,  to  deliver  it  to  B,  After  A'b  death, 
C  delivered  it  to  B  ;  but  it  wag  held  to  be  no  delivery,  and 
that  nothing  passed  by  the  deed.'  In  Pennsylvania,  the  doc- 
trine of  Hatch  V.  Hatch  is  fnlly  snstained.'  When,  however, 
a  soldier,  upon  going  into  the  service,  made  a  deed  to  bis 
wife,  and  left  it,  with  other  papers,  with  her,  without  her 
knowing  what  they  were,  and  he  died  without  returning, 
after  which  she  discovered  the  deed,  it  was  held  to  be  a  suf- 
ficient delivery.*  But  so  long  as  the  deed  is  within  the  con-  ^ 
trol  of  the  grantor,  and  subject  to  his  anthority,  it  cannot  be  i 
held  to  have  been  dehvered.  Thus,  where  the  grantor  placed''^ 
a  deed  in  another's  hands,  and  directed  him  to  keep  it  till  he, 
the  grantor,  died,  and  to  hold  it  subject  to  his  control  as  long 
as  he  lived,  and  then  to  deliver  it  to  the  grantee,  it  was  held 
to  be  no  delivery.  A  deed  cannot  be  even  an  escrow,  unless 
the  grantor  part  with  the  control  of  it  until  the  condition  on 
which  it  depends  happens  or  fails.  Nor  will  the  court  pre- 
sume an  acceptance  of  a  deed,  so  long  as  the  grantee  is  igno- 
rant of  its  having  been  made.*  The  case  of  Belden  v.  Carter 
involved  the  Bame  principle ;  and  the  case  of  Doe  r.  Enight 
furnishes,  perhaps,  a  still  stroi^r  illustration  of  this  doc- 
trine.* There,  one  Wynne,  being  indebted  to  Gamans,  made 
and  executed  a  mortgage  to  him  in  his  absence,  and  without 
hie  knowledge,  in  the  presence  of  bis  niece,  who  witnessed  it, 
and  to  whom  he  declared  that  he  delivered  it.  He  afterwards 
had  die  deed  in  his  posseMon,  wrapped  in  an  envelope,  and 
handed  the  envelope  to  his  sister,  telling  her  to  keep  it,  and 
that  it  belonged  to  Gamans.  After  that  he  took  it  f^ain,  and, 
at  a  subsequent  time,  handed  it  again  to  her,  saying,  '*  Put 
this  by."  The  matter  stood  thus  until  Wynne  died,  when 
the  sister  handed  the  parcel  to  a  friend  of  Gamans,  through 
whom  he  received  it.  Wynne,  in  his  lifetime,  had  assured 
Gamans  that  he  would  secure  him  for  his  indebtedness.     The 

1  Pmtnuui  r.  Baker,  80  Wte.  6U.  *  Stephen*  v.  Edm,  61  Pean.  Bt  SO 

■  Dale  ■.  IJDcoln,  S2  lU.  22. 

<  PreabDUi  s.  Baker,  80  Wii.  641,  wherein  the  court  diiapprore  of  Doe  a 
Knight,  injra,  hecaiue  the  deed  remained  nihject  to  the  grantor*!  controL 

*  B«lden  v.  Carter,  <  Daj,  66 ;  Doe  b.  Koight,  G  B.  &  C.  671.  8m  Do«  »l 
Knigtit,  «xplaiD«d  and  applied  in  Xeno*  a.  WicUiam,  U  C.  B.  «.  i.  470. 

VOL.   III.  IB 
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judge  who  tried  the  caaeinstxiicted  the  jury,  that,  if  Wynne  re- 
tained the  control  of  the  deed,  there  was  no  delivery  ;  but  that 
if  be  parted  with  it,  and  for  the  benefit  of  Gamans,  in  order 
that  it  should  be  delivered  to  him  in  Wynne's  lifetime,  or 
after  his  death,  it  would  be  a  good  delivery :  which  ruling  the 
Court  of  King's  Bench  held  to  be  correct,  and  the  verdict 
in  favor  of  the  validity  of  the  deed  was  sustained.  Although, 
in  referring  to  the  case  cited,  the  court  of  Georgia,  in  Oliver 
V.  Stoae,  remark,  "  I  must  say,  I  think  Gamans  v.  Knight ' 
somewhat  difficult  to  uphold,"  it  forma  one  of  a  pretty  large 
class  of  cases  wherein  the  principle  is  maintained,  that,  so  far 
as  the  grantor  is  concerned,  it  will  be  a  sufficient  act  of  de- 
livery, if,  after  executing  a  deed,  he  place  it  in  the  hands  of 
another,  out  of  his  own  possession  and  control,  if  done  with 
an  intent  that  it  should  take  effect  as  his  deed,  in  favor  of  the 
grantee  ;  and  the  same  will  become  effectual  to  pass  the  estate 
granted,  as  soon  as  the  same  is  known  and  assented  to  by  the 
grantee.'  It  would  be  otherwise  if  the  gi-antor  retain  contiol 
over  the  deed  as  to  its  delivery,  as  when  he  delivers  it  to  a 
third  party  to  keep  and  deliver  it  to  the  grantee  named,  unieta 
he  should  call  for  it  again.^  But  where  a  father  made  a  deed 
to  his  minor  children,  and,  when  he  acknowledged  it,  he  told 
the  magistrate  to  keep  it,  and  have  it  recorded,  which  he  did) 
it  was  held  to  be  a  good  delivery,  although  the  father,  after 
it  had  been  recorded,  notified  the  recording  officer  not  to  de- 
liver it  to  any  one  but  himself,  except,  in  case  of  his  death,  it 
was  to  be  delivered  to  the  grantees.*  If,  however,  it  is  merely 
delivered  to  a  third  person  to  keep,  without  the  knowledge 
of  the  grantee,  though  he  be  the  son  of  the  grantor,  it  would 
have  no  effect  if  the  grantor  could  withdraw  it  at  his  pleasure, 
even  if  it  remained  in  that  state  till  the  grantor's  death.*    The 

I  Cin.  Wil.  ia.  R.  R,  v.  Diff,  IS  OUo  St  249 ;  OliTer  c.  Stone,  24  Oa.  68.  70 ; 
Mallett  V.  Page,  8 iDd,  3M:  Oiurd  o.  BraA\ej,1  Jai.eOO;  Stewarts.  Weed,  11 
Ind.  Vi ;  Batler  t  Baker'i  cue,  9  Rep.  26  b ;  Broonn,  Com.  276 ;  Phillipa  v. 
HooitOQ,  6  Jonei  (Law),  302;  Cloud  v.  CftlhouD,  10  Rich.  (Eq.)  858, 862;  Boodj 
V.  DavU,  20  S.  H.  140;  MilcheU  v.  Ryan,  8  Ohio  St  862;  Cbnrch  s.  Gilmtn, 
16  Wend.  GCa. 

*  FhiUipi  V.  Homton,  tup,,  and  caie*  cited ;  DaardorS  n.  Foresman,  14  Ant. 
L.  Reg.  M5 ;  Cook  v.  Brown,  84  N.  H.  4TS. 

*  lUTtid  v.  Walker,  89  m.  418.  <  Baker  v.  Haikell,  41 N.  H.  iTS. 
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law  on  this  subject  is  thus  stated  by  Shaw,  C.  J. ;  "  It-is  true, 
that,  in  theory  of  law,  the  grantee  ia  a  deed-poll  is  held  to  be 
a  party  by  acoeptiog  the  deed.  But  the  deed  does  not  derive 
its  efficacy  as  a  grant  and  conveyaDce  firom  the  act  of  the 
Eprantee  iit  acceptiDg,  but  from  that  of  the  grantor  in  execut- 
ing it.  In  case  of  a  plain,  absolute  conveyance  without  con- 
ditioD,  either  do  special  acceptance  ia  Q^cessary  to  give  it 
effect,  or,  what  is  nearly  the  same  thing,  the  acceptance  of 
the  grantee  will  be  presumed.  So  the  delivery  of  the  deed 
to  a  third  person,  unconditionally,  for  the  use  of  the  grantee, 
gives  effect  to  the  deed.  From  these  considerations,  it  seema 
to  follow  that  the  efficacy  of  a  deed  to  transfer  real  estate  by 
deed-poll  does  not  depend  upon  the  legal  capacity  of  the 
grantee  to  transfer  an  estate  by  deed."  It  was  accordingly 
held,  that  a  conveyance  may  be  made  by  deed-poll  to  an  infant, 
lunatic,  or  feme  covert,  although  such  grantee  would  be  under 
legal  disability  to  make  a  conveyance.^  Where  the  grantees 
are  minors,  and  the  grant  is  a  beneficial  one,  the  law  will  pre- 
sume an  acceptance  by  tbem.^  In  Iowa,  if  the  grant  is  bene- 
ficial to  the  grantee,  and  the  deed  be  executed  and  recorded, 
a  delivery  and  acceptance  of  it  will  be  presumed,  unless  the 
contrary  is  shown.'  The  foregoing  remarks,  however,  it 
would  seem,  are  to  be  taken  as  a  statement  of  what,  in  certain 
cases,  would  be  taken  as  evidence  of  assent  on  the  part  of  the 
grantee,  ratber  than  as  doing  away  with  what  seems  to  be  a 
first  principle,  that  no  man  can  be  compelled  to  become  a  pur- 
chaser of  land  without  hia  knowledge  and  assent.  Thus  it 
is  said,  "  The  act  of  making,  acknowledging,  and  having  the 
deed  recorded,  would  not  be  sufficient  to  transfer  the  title, 
for  the  reason  that  a  contract  can  only  be  consummated  by 
the  act  of  two  persons,  or,  in  technical  language,  by  the  as- 
sent of  two  minds,  one  agreeing  to  part  with,  the  other  to 
accept,  the  title."  *'  It  is  no  answer  to  this  position  to  say, 
that,  when  a  deed  has  been  properly  acknowledged  and 

1  ConraH  BMtk  c.  B«tlii,  10  Cuh.  278 ;  MilcbeU  p.  B7U1, 8  Ohio  St  887 ; 
PesTCT  V.  niton,  18  V.  H.  1S2. 

1  Spenoer  v.  C«it,  45  N.  T.  410;  Birard  v.  Walker,  89  m.  418;  C«dl  *. 
Bmtu-,  28  lowk,  241. 

*  Robinton  r.  Qoald,  26  low*,  98 ;  Cecil  v.  Bearer,  28  Iowa,  211. 
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recorded,  a  delivery  will  be  presumed  ;  for  tbis  presumption, 
like  all  presumptions  which  exist  only  for  the  sake  of  coDven- 
ieoce,  must  yield  to  facts  when  established."  ^ 

29.  But  although  several  of  the  cases  seem  to  eostaiD  the 
doctriue,  that  a  delivery  of  a  deed  to  a  stranger  for  the 
grantee,  where  it  is  obviously  for  bis  benefit,  passes  the  title 
at  once  as  an  effeptual  delivery,  the  better  opinion  seems  to 
be,  that  no  deed  can  take  effect  aa  having  been  delivered 
imdl  such  act  of  delivery  has  been  assented  to  by  the  grantee, 
and  he  shall  have  done  something  equivalent  to  an 
[*681]  actual  acceptance  of  it ;  and,  *  moreover,  the  act  of 
delivery  and  acceptance  must,  from  the  nature  of  the 
case,  be  mutual  and  concurrent  acts.  "  Delivery  always  im- 
plies an  acceptance  by  the  person  to  whom  the  delivery  is 
made,"  and  a  presumption  of  delivery  arising  from  the  deed 
being  recorded  may  be  rebutted  by  proof.  "  Acceptance 
by  grantee  is  an  essential  part  of  a  delivery."  *  Proof  of 
an  acceptance,  at  a  time  subsequent  to  that  of  the  act  of 
delivery,  would  not  be  sufficient  to  give  validity  to  the 
deed,  unless  the  act  of  delivery  be  a  continuing  one  in  its 
nature,  such  as  leaving  a  deed  on  deposit  to  be  accepted 
by  the  grantee  at  hi:!  election.^  Thus,  where  a  father  made 
a  deed  to  his  son,  and  caused  the  same  to  be  recorded  in 
the  registry  of  deeds,  where  it  lay  at  the  time  of  the  death 
of  his  son,  who  never  knew  of  or  assented  to  such  deed,  it 
was  held,  that  it  never  took  effect  to  pass  any  title  to  his  son, 
nor  could  his  heirs  claim  under  it.*     It  is  an  essential  pre- 

1  BuUitt  V.  Taf  lor,  84  Hiw.  741.  S«e  BoardmMi  v.  Dean,  SI  Pbdh.  Sl  262 ; 
Berkihire  M.  F.  Ids.  Co.  v.  StargU,  IS  Gnj,  177.  See  Hilchell  v.  Byati,  8  Ohio 
St.  386,  887  i  Jacluon  v.  Bodle,  -JO  Johns.  181 ;  Dikea  r.  MiUer,  21  Texas,  417 ; 
Den?  Book  i>.  Wetxter,  44  N.  H.  268;  Somen  v.  Fumphra;,  21  lad.  248; 
HftOett  tr.  Fage,  8  lad.  S64. 

I  Wiltejr  V.  Deonit,  44  Bub.  869 ;  Vmi»,  e.  Sage,  46  Barb.  1SS ;  Foater  v. 
Beardtter  Ck>.,  17  Barb.  &18 ;  Toiuige  v.  OnUbeaQ,  8  Wall.  (C.  S.)  686,  041 ; 
Xeno*  0.  Wickham,  11  C  B.  v.  a.  474,  uole;  Jackaon  ■>.  Fhippi,  12  Jahna.  422. 

■  Hulick  D.  Scoril,  1  Oilm.  177,  a  rerr  folly  conaldei«d  and  ably  i«aaoDed 
opinion ;  BuSum  v.  Oreen,  5  N.  H.  71 ;  CanniDg  ■>.  Finkhatn,  1  N.  H.  868 ; 
CliUTch  v.  QUman,  16  Wnid.  666,  660;  Jackton  v.  I>anlap,  1  Johm.  Cai.  114; 
IJoyd  t>.  tiiddingi,  7  Ohio,  pt.  2,  GO ;.  JackaoD  v.  Bodle,  20  Johni.  187 ;  1  Wood. 
Coot.  240. 

*  Maynard  u.  Hajnard,  10  HaM.  466.  See  alto  Jackaon  v.  Fhlppa,  12  Johoa. 
A18 ;  Fennel  r.  Weyant,  2  Uacrintc  Ml ;  Elaef  v.  Helcalf,  1  Deulo,  826 ;  Jonw 
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requisite,  that  the  inatrament  in  question  slionld  be  UAder- 
Btood  bj  the  parti^  to  be  completed  and  ready  for  delivery, 
in  order  to  have  a  mere  placing  it  in  the  bands  or  poaseesion 
of  the  grantee  or  bis  ^ent  construed  into  a  deliveiy.  Thus, 
in  one  case,  it  was  banded  by  one  party  to  the  other  to  exam- 
ine and  see  if  it  was  satis&otory,  it  being  understood  that  it- 
might  be  Decessary  to  alter  or  correct  it.  In  another^  it  was 
handed  to  the  attorney  of  the  other  party,  accompanied  by  a 
declaration  by  the  party  executing  it,  that  he  was  not  to  be 
bound  until  something  else  was  done.  And,  in  both  these 
cases,  it  was  held  not  to  be  a  delivery.'  So,  where  one  exe- 
cuted a  deed,  and  left  it  with  the  grantee's  agent  to  keep  till 
the  grantee  concluded  whether  to  accept  of  it  or  not,  it  was 
held  to  be  no  delivery.  And  even  if  the  deed  is  deposited 
with  the  grantee,  but  for  a  purpose  other  than  delivery,  it 
would  not  take  effect  as  a  deed ;  nor  can  a  title  be  derived 
from  a  deed  which  has  not  been  dehvered.'  While,  there- 
fore, it  is  not  competent  to  control  a  deed  by  parol  evidence, 
where  it  has  once  taken  effect  by  delivery,  it  is  always  com- 
petent, by  such  evidence,  to  show  that  the  deed,  though  in 
the  grantee's  hands,  has  never  been  delivered.' 

SO.  Nor  will  the  making  and  executing  a  deed  in  all  re- 
spects, even  to  registering  the  same,  be  of  any  validity,  unless 
delivered  in  the  lifetime  of  the  grantor ;  though  if  the  record- 
ii^  of  the  deed  is  intended  as  a  delivery,  and  is  known  to  the 
grantee,  and  he  assents  to  the  same,  it  will  take  effect  &om 
the  time  he  so  assents.*     Thus  making  a  deed  and  putting  it 

B.  Bnih,  4  Harring.  1.  Bat  ie«  Mitchell  d.  1 
BatM,  54  Ue.  110  i  KiiiK»burT  d.  Bnrnilde,  f 
K.  H.  479. 

1  ara*ea  o.  Dudley,  30  N.  7.  76 ;  UiUenhip  v.  Brooke*,  5  H.  ft  Hor.  7B7 ; 
Black  ■.  ShKTo,  13  V.  J.  467.  See  Parker  v.  Piu-ker,  1  Gn.j,  409;  Howe  n 
Dewing,  2  Gray,  479 ;  WomU  ■.  Mnnn,  1  Seld.  229.  Note  uid  caui  collected, 
Am.ed.  6H.  *Nor.801;  Phil.  W.  &  B.  Railroad  Co.  c.  Howard,  IS  How.  884; 
BeU  e.  lagWn,  12  A.  t  E.  h.  ■.  817 ;  Dyson  v.  Bradihair,  38  CaL  62S ;  Beny 
V.  Andenon,  22  Ind.  89 ;  Fonda  b.  Bage,  48  Barb.  124. 

*  Pord  ■>.  Jamea,  S  Abb.  N.  T.  Rep.  ISZ 

*  Black  D.  Lamb,  1  Beailey  (H.  J.),  llfl ;  BoberM  e>.  JackMD,  1  Wwd.  478; 
Jobiuon  p.  Baker,  4  B.  ft  Aid.  440 ;  Black  o.  ShreTe,  13  N.  J.  457,  469. 

*  JackMD  D.  Leek,  12  Wend.  lOT  ;  Bami  n.  Hatch,  S  N.  H.  804;  Denton  >. 
Ferry,  6  Verm.  8B2;  Harrison  o.  Phillip*  Anademy,  12  Mail.  466, 461 ;  Jackson 
>.  Fbippe,  12  Johw.  418 ;  Jackson  ■>.  Bicbarda.  a  Cow.  617  i  Ebey  v.  Metcalf, 
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on  recurd  without  tHe  knowledge  of  the  grant«e  would  be 
no  delivery  ;  and  if  the  grantor  then  take  the  deed,  and  do 
not  actually  deliver  it,  no  knowledge  or  assent  of  the  grantee 
in  respect  to  the  deed  will  give  it  effect,  if  the  grantor,  prioi 
to  such  assent,  had  concluded  not  to  deliver  it,  and  continued 
of  that  mind  afterwards.! 

81.  If  a  deed  is  found  in  the  grantee's  hands,  a  delivery 
and  acceptance  is  always  presumed.^  And  the  execution  of 
a  deed  in  the  presence  of  an  attesting  witness  is  evidence 
from  which  a  delivery  may  be  inferred.'  If  a  grantee,  in  a 
deed  which  has  been  recorded,  accept  it  after  the  grantor's 
death,  it  would  estop  him  to  deny -its  effect.* 

32.  And  although,  where  the  grantor  h&s  parted  with  all 
control  of  the  deed,  and  it  is  upon  its  face  beneficial  to  the 
gibntee,  an  acceptance  thereof  may  be  presumed,  not- 
[*5S2]  withstanding  the  *  delivery  was  made  to  one  without 
any  previous  authority  to  receive  it,  still  it  would  be 
necessary,  in  order  for  this  presumptiou  to  be  entertained, 
that  the  pei-son  claiming  under  such  a  deed  should  show  affir- 
matively, if  the  fact  is  doubtful,  that  the  grantee  was  in  ««« 
at  the  time  of  such  delivery  made,' 

88.  Where  the  grantor,'  after  executing  the  deed  ready  for 
delivery,  retained  it,  by  an  agreement  with  the  grantee,  as 

1  Denio,  E3a ;  Hedge  ».  Drew,  12  Pick.  141 ;  Fowen  v.  Buuell,  18  Fich.  60, 77 ; 
Fuker  d.  Hill,  8  MeL  447,  that  &  delivery,  after  being  recorded,  is  good ;  Porter 
f.BDckingbaiii,  2  Harring.  197;  Baldwin  v.  Manltib;,  6  Irad.  605 ;  Stilwell  v. 
Hubbard,  20  Wend.  44 ;  Rathbnn  v.  Rathbnn,  S  Barb.  98;  Oliver  e.  Stone,  24 
Qa.  as ;  Barkahire  M.  F.  Ini.  Co.  «.  Stargii,  13  Qnj,  177 ;  Boardman  e.  Dean, 
S4  Fenn.  St.  262;  Boodr  c.  DaTia,  SO  N,  H.  140;  Shaw  v.  Hay  ward,  7  Ciuh. 
174 ;  MillB  D.  Qore,  SO  Pick.  28 ;  antt,  pi.  SO  a ;  Younge  v.  Guilbeau,  8  Wall.  641. 

<  Hawk*  D.  Pike,  10&  Hau.  660;  Hatch  v.  Balet.  64  Me.  liI9.  But  see  Rob- 
inion  V.  Oonld,  26  Iowa,  98 ;  Cecil  v.  BeaTSr,  28  Iowa,  241. 

>  Clarke  >>.  Bay,  1  Harr.  ft  J.  819;  Ward  t>.  Lewii.  4  Rck.  G18;  Ward  v. 
RoM,  1  Stew.  (Ala.)  136 ;  Canning  v.  Pinkham,  1  N.  H.  853 ;  Cutti  e.  York  Co., 
18  Me.  190;  Gr«en  v.  Tarnan,  6  Mo.  826;  Houiton  r.  Stanton,  IL  Ala  412; 
Chandler  v.  Temple,  4  Ciuh.  2B6 ;  Soathem  Life  Int.  Co.  o.  Cole,  4  Fla.  360. 
But  it  ii  competent  to  show  that  it  wai  lurreplitiooilj  obtained.  Den  v.  Farlee, 
1  N.  J.  S79 ;  Morrii  v.  Henderion,  37  Mim.  601 ;  Adams  t>.  Frye,  8  Met.  100 ; 
Williami  u.  Sullivan,  10  Rich.  Eq.  217 ;  Little  v.  Gib»on,  39  N.  H.  606;  Black 
V.  Shreve.  18  N.  J.  4S0 ;  Wolverton  v.  Collini.  34  Iowa,  288. 

■  Howe  V.  Howe.  09  Mmb.  98 1  Hoore  ■.  Baileton,  9  Allen,  lOB. 

«  Ford  V.  Flint,  40  Verm.  882. 

•  HuUck  B.  ScoTil,  4  Gilm.  100;  Bentley  v.  AtwiU,  12  Cal.  231,  236. 
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Becniity  for  the  payment  <rf  the  purchaae-inoney,  it  waa  held 
to  be  neither  a  delivery  nor  an  acceptance.'  But  where  the 
parties  were  together,  and  a  deed  was  daly  executed  and 
acknowledged,  a  declaration  by  the  grantor  that  he  delivered 
it  as  bis  deed,  without  asserting  any  right  to  retain  it,  was 
held  to  be  a  delivery,  although  the  deed  was  left  where  it 
was  executed, 'and  was  afterwards  found  in  the  grantor's 
posaession.'  So  where  a  father  made  a  deed  to  a  son,  and 
handed  it  to  his  wife,  and  soon  after  met  his  son  and  told 
him  what  he  had  done,  and  that  the  deed  was  at  his  house 
ready  for  him.  The  son  afterwards  occupied  the  premises, 
and  erected  a  house  thereon.  After  the  death  of  the  fether, 
it  was  held  that  the  fact  of  delivery  of  the  deed  could  not  be 
controverted.^  But  where  one,  in  the  execution  of  an  agree- 
ment  to  convey  lauds,  tenders  a  deed  fully  executed  and  ac- 
knowledged in  performance  of  that  agreement,  which  the 
grantee  refuses  to  accept,  it  in  no  manner  affects  the  vendor's 
title  to  his  estate.* 

S4.  Where  the  deed  is  delivered  to  the  grantee  named,  the 
law  presumes  it  was  done  with  an  intent,  on  the  part  of  the 
grantor,  to  make  it  his  effectual  deed ;  but  if  it  is  delivered 
to  a  stranger,  and  nothing  is  said  at  the  time,  no  such  infer- 
ence is  drawn  from  the  act  of  delivery.'  But  it  has  been  held, 
that  depositing  a  deed  in  the  post-office,  under  a  direction  to 
the  grantee,  is  tantamount  to  sending  it  by  a  special  messen- 
ger, and  is  a  delivery.'  The  law  hearing  upon  two  or  three 
of  the  points  above  stated  is  commented  upon  by  the  court 
of  Ohio,  in  a  case  where  the  grantor  caused  his  deed  to  be 
recorded,  and  the  question  was  made  aa  to  its  delivery. 
They  beld  that  the  record  of  a  deed  is  prima  faate  evidence 
of  its  delivery ;  that  the  delivery  of  a  deed  to  a  stranger  for 
the  use  of  the  grantee  may  be  a  sufficient  delivery,  depending 
upon  the  intention  with  which  it  was  done.     If  delivered  to 

'  JccbioD  B.  DnnUp,  1  Johns.  Cu.  114. 

*  BcnighsR)  p.  Wood,  16  Wend.  546  j  Sonrerbye  v.  Arden,  1  Johni.  Ch.  25B, 
366;  Stewul  t>.  Weed,lllnd.92;  P«nnijlTaniaCo.[r,DoTcy,64  Penn.  8t.26a 

>  W&lker  B.  Wklker,  42  lU.  811,  814.  *  Cole  v.  GiU,  14  Iowa,  629. 

*  Shep.  Tonch.  Freit.  ed,  6ej  Church  v.  Qilman,  IG  Wend.  660;  1  Woo^ 
Conr.  195.    For  what  iliauld  be  >«Id,  lee  Souverl^e  c.  Arieo,  1  Johns,  Ch.  26G> 

*  U'Kinuej  v.  Ehoadei,  5  WatU,  S4S. 
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the  grantee  himself,  no  words  are  neoesaary,  since  the  law 
presumes  in  such  case  it  is  for  his  use.  If  delivered  to  a 
stranger,  there  is  uo  such  presumption ;  and  there  must* 
therefore,  be  some  evidence,  beyond  such  delivery,  of  his  in- 
tent thereby  to  part  with  his  title.  But  no  precise  form  of 
words  is  necessary  to  declare  snch  intent.  Any  thing  that 
shows  that  the  delivery  is  for  the  use  of  the  grantee  is  enough. 
And  having  it  recorded  is  of  this  character,  so  far  as  to  raise 
a  reasonable  presumption,  unless  controlled  by  other  evidence. 
As  a  general  rule,  acceptance  by  the  grantee  is  necessary  to 
constitute  a  good  delivery ;  for  a  man  may  refuse  even  a  gift. 
But  the  assent  may  be  before  as  well  as  after  the  deed  made. 
And  where  the  grant  is  a  pure,  unqualified  gift,  the  presump- 
tion of  acceptance  can  only  he  rebutted  by  proof  of  dissent. 
"  And  it  matters  not  that  the  grantee  never  knew  of  the  con- 
veyance ;  for,  as  his  assent  is  presumed  &om  its  beneficial 
character,  the  presumption  can  be  overthrown  only  by  proof 
that  he  did  not  know  of  it,  and  rejected  it."  It  is  upon  this 
ground  that  a  deed  to  an  infant  child  is  sustained.  And  in 
that  case,  the  deed  was  held  to  pass  the  title  fi'om  a  father  to 
a  daughter,  though  she  died  without  knowledge  of  its  having 
been  made ;  in  which  respect  it  is  opposed  to  the  case  of  May- 
nard  v.  Maynard,  cited  above.'  In  Alabama,  where  a  grant . 
was  made  by  deed  to  two  children  of  the  ^e  of  ten  years  by 
a  father,  who  handed  the  deed  to  their  mother,  and  "  told  her 
to  keep  it,"  but  nothing  more  was  said  or  done,  the  court 
held  that  it  depended  upon  his  intention  whether  it  should 
be  a  delivery  of  the  deed  or  not,  and  left  it  to  the  jury  to 
fiod.^  But,  until  known  or  assented  to  by  the  grantee,  the 
granted  premises  were  held  liable  to  be  attached  by  a  creditor 
of  the  grantor,  or  to  be  mortg^ed  by  him.' 

1  Mitchell  V.  R;an,  S  Ohio  St.  ST7  ;  Folk  v.  Ytm,  9  Bich.  T.q.  808,  Bccd't 
S«e  MKTDSTd  V.  MBynard,  10  Mua.  466 ;  anit,  p.  •581,  pi.  29,  >nd  fmatt  dMd ; 
Wall  0.  Wall,  80  Miii.  91,  accepUuce  prMumed  from  the  beoeacial  chanoter  ct 
the  grant,  thaagh  unkiiowii  to  the  grantee.  See  Tibbali  u.  Jacobs,  31  Conn.  488 ; 
Cecil  V.  Beaver,  28  Iowa,  240. 

*  Gregory  v.  Walker,  38  Ala.  26,  SS ;  Baker  v.  Haikell,  47  N.  H.  479. 

»  Day  V.  Griffith,  16  Jowa,  108 ;  Woodbury  o.  Fuher,  20  Ind.  SBO ;  PannsiM 
a.  BimpBOD,  5  WaU.  U,  S.  86 ;  Johnson  n.  FarUf,  46  N.  H.  G09(  Den/  Bank  *, 
Webster,  44  N.  E.  SOS. 
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8i>.  The  relatioa  of  a  party  to  whom  the  deed  is  delivered 
to  the  estate  and  the  grantee  named  may  be  such,  that  the 
lav  will  imply  an  acceptance  sufficient  to  give  effect  to  the 
deed.  Thus  in  one  case,  where  delivery  was  made  to  a 
father  for  his  daughter,  his  acceptance  was  held  sufficient 
&DIII  his  character  as  her  natural  guardian.'  So  where  a 
deed  of  trust  was  delivered  to  the  ee$tm  que  trutt,  who  was 
the  beneficiary  under  the  provisions  of  the  deed.' 

•  86.  If  there  are  several  grantees  in  a  deed,  it  may  ['SSS] 
be  delivered  to  one  on  one  day,  and  to  another  on  an- 
other day,  and  thereby  take  effect  as  to  all.'  But  a  delivery 
to  one  does  not  operate  as  a  delivery  to  the  other,  unless  so 
expressed  hy  the  grantor.*  And  where  an  indenture  of  par- 
tidou,  prepared  to  be  signed  by  several  co-tenants,  was  exe- 
cuted by  one,  and  came  into  the  possession  of  the  others,  who 
refused  to  execute,  it  was  held  not  to  be  a  delivery  on  his 
p*rt.» 

ST.  It  has  been  stated,  that,  to  give  effect  to  a  deed,  there 
must  be  an  assent  to  it  by  the  grantee ;  and  where  it  is  in  his 
favor,  the  law  inclines  to  presume  such  assent ;  yet  if  a  deed 
be  made  to  a  married  woman,  and  her  husband  dissents 
thereto,  it  is  void  as  to  her  at  common  law.'  If  the  grant 
be  to  hosbaud  and  wife,  and  he  assent,  she  cannot,  after  his 
death,  avoid  the  deed  by  verbal  waiver  or  disclaimer  of  the 
title.''  But  it  is  unqualifiedly  stated  by  Coke,  that  if  an  es- 
tate be  conveyed  to  a  wife,  and  the  husband  expressly  assents 
to  the  same,  she  may,  after  his  death,  and  so  may  her  heirs, 
waive  the  same.' 

88.  And  generally,  if  a  deed  is  delivered  to  one  who  is 
authorized  by  another  to  receive  it  for  him,  or  to  one  without 

1  Bryut  e.  Wuh,  2  Qilm.  C67. 

■  Sonrerbye  p.  Ardeo,  1  Johni.  Ch.  240;  JaqoM  n.  Methodiit  Charch, 
17  Juluu.  6TT ;  B.  0. 1  Jobni.  Ch.  456 ;  Clood  o.  Calbouii,  10  Ucb.  Eq.  802 ;  Hoi^ 
riMMt  r>.  K*ltj,  22  Ql.  612 ;  Rogan  v.  Cmj.  47  Ho.  286. 

«  1  Wood,  Conr.  195.  *  HaDuh  r.  BwMner,  B  W«tU,  9. 

*  Tewkibui7  t>.  O'CoiiDeU,  aOCal.  69. 

•  I  Wood,  Coht.  240 ;  MelTinv.Fropn,  fei.,  lePick.  167;  Whelpdala'scaM, 
fi  Bep.  119 ;  Bntler  t  Btkei'i  cue,  8  R«p.  28 ;  Fole?  e.  Howard,  8  Clarlra 
(lows),  86  ;  Co.  Lit.  S  ft. 

T  Batler  &  Baket'i  om«,  8  Bep.  Stf ;  I  Wood,  Con*.  240. 

*  Co.  lit.  S  «. 
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Auch  previous  authority,  but  authorized  hj  the  grantee  to  re- 
tuin  it  for  him,  it  is  held  to  constitute  an  effectual  delivery.' 
Where  the  deed  conveys  an  estate  to  one  which  is  defeasible 
upon  coBtingenoy,  and  the  same  is  thereupon  to  go  over  to 
another  as  a  contingent  limitation,  or  there  is  a  contingent 
remainder  limited  after  the  expiration  of  a  particular  estate, 
a  delivery  of  the  deed  to  the  first  taker  is  a  delivery  aa  to  all 
who  may  he  to  take  under  it.'  And  a  remainder-man  may 
take  undkT  a  deed-poll  delivered  to  the  tenant  of  the  particu- 
lar estate,  though  a  stranger  to  the  deed.^ 

89.  There  is  a  class  of  cases  which  it  is  enough  simply  to 
refer  to  in  this  connection,  where  courts,  in  their  eagerness  to 
carry  out  the  intent  of  the  grantor,  and,  presuming  an  intent 
on  the  part  of  the  grantee  from  the  manifest  advantage  to 
result  to  him  from  the  deed,  so  far  assume  an  acceptance  to 
be  made  as  to  hold  that  a  good  and  sufBcient  delivery  has 
taken  place,  and  become  effectual,  before  any  actual  accept- 
ance by  the  grantee.  These  are  so  nearly  exceptions  to  the 
general  rule  as  to  deserve  a  separate  consideration,  and  em- 
brace that  class  of  conveyances  which  debtors  in  embarrassed 
circumstances  make  for  the  benefit  of  creditors  when  deliver- 
ing a  deed  of  assignment,  absolutely  and  unconditionally,  to 
a  third  person,  to  be  delivered  to  the  creditor.  Of  this  class  is 
Merrills  v.  Swift,  where  the  deed  took  precedence  of  an  at- 
tachment, though  not  actually  received  and  accepted  by  the 
creditor  till  after  an  attachment  made.* 

40.  While  such  is  the  effect  of  a  delivery,  where  it  is  made 

with  an  intent  to  pass  a  present  title,  there  may  be  a 
[•584]  *  conditional  delivery  where  the  deed,  though  deliv- 
ered, will  not  take  effect  until  the  happening  of  some 
condition  annexed  thereto.     A  deed  thus  delivered  is  called 
an  escrow.^ 

41.  But  a  deed  can  never  be  an  escrow  if  delivered  to  the 

1  Torner  v.  Whldden,23  He.  121;  Stewart  v.  Weed,  U  Ind.M;  CvxtA  >. 
Bndler,  T  lod.  000  i  Weetem  B.  B.  v.  Babcook,  6  Het.  8M,  owe  of  a  deliveiT 
to  ligent  of  the  corporation. 

*  Folk  B.  Varn,  9  lUch.  Eq.  308.  ■  Phelp*  o.  Phelpi,  IT  Ud.  134. 

«  Merrillj  v.  Swift,  18  Coon.  Wl ;  WUt  v.  XHnUin,  1  Bin.  602.  Tompkina 
».  Wheeler,  16  FeCen,  119. 

•  Termei  de  U  Ley,  "  E»crow." 
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grantee  himBelf,  anless  for  the  express  pnrpose  of  being  handed 
to  another  person,  even  though  accompanied  vith  an  express 
condition,  and  not  to  take  effect  unless  such  condition  is  com- 
plied with.  The  title  will  nevertheless  pass  by  such  delirerj.i 
It  has  accordingly  been  held,  that,  if  one  of  two  obligora  in  an 
instrument  deliver  it  to  the  obligee,  it  is  an  effectual  delivery 
as  to  both.  So  if  an  obl^or  execute  an  instrument  and  de- 
liver it  to  his  co>obhgor,  or  retain  it  himself,  as  an  escrow,  to 
be  delivered  to  the  obligee,  it  will  not  have  that  -character. 
The  importance  of  this  will  be  perceived  when  it  is  recollected, 
that,  after  a  deed  has  been  delivered  as  an  escrow,  it  is  no 
longer  revocable  by  the  maker,  but  the  same  will  take  effect 
whenever  the  condition  shall  have  happened  or  been  complied 
with  upon  which  it  is  to  be  finally  delivered.'  If  the  delivery 
is  made  to  the  party,  no  matter  what  may  be  the  form  of  the 
words,  the  delivery  is  absolute,  and  the  deed  takes  effect 
presently  as  the  deed  of  the  grantor,  discharged  of  the  con- 
ditions upon  which  the  delivery  was  made.'  But  where  a 
composition  deed  was  executed  on  part  of  a  surety,  and  de- 
livered to  a  creditor,  to  be  void  if  the  creditors  did  not  sign  it, 
the  creditor  taking  it  to  get  their  signatures,  it  was  held  to  be 
an  escrow  of  no  binding  obligation  unless  all  the  creditors 
signed  it.*  And  this  will  be  true,  though,  after  its  delivery 
in  the  manner  above  stated,  the  deed,  by  the  ^reement  of 

>  Shep.  Tonch.  6S;  Whjddon'i  cua,  Cro.  Elii.  620;  Furbftnki  v.  Melcalf, 
B  Hm*.  230,  238  ;  Brown  e.  Rejnoldi,  6  Sneed,  OSB ;  Cin.  Wil.  &  Z.  Rulrokd  tr. 
His,  IS  Ohio  Se.  249-261.  But  lee,  aa  to  conditionftl  delirery  at  bondi,  1  Wood, 
CoDT.  193 ;  Haokiluid  v.  Gatchel,  Cm.  Eliz.  886,  which  i*  denied  in  Thorough- 
good's  CMC,  9  Rep.  187 ;  Lawton  v.  Sager,  11  Barb.  849 ;  Com.  Dig.  Fait,  A.  4 ; 
Williami  e.  Green,  F.  Moore,  642  ;  Holford  v.  Parker,  Hob.  246,  and  Williamt* 
note ;  Foiej  o.  Cowgill,  5  Btackf.  18 ;  Gilbert  u.  N.  A.  F.  In«.  Cki.,  Iffl  Wend.  43 ; 
FlremBD'i  Id*.  Co.  c.  McMillan,  29  Ala..  100;  Ward  v.  Lewit,  4  Pick.  620; 
Jajne  v.  Gregg.  42  Dl.  41S ;  Blake  r.  Fagh,  44  111.  806. 

■  Millettp.  Parker,  3  Het.  (Ky.)  608,  810;  WomU  t>.  Mann,  1  Beld.  229; 
Wight  V.  Sbelbj  a.  B.,  18  B.  Hon.  i.  See  M.  &  1.  Plank  Road  Co.  p.  Stetena, 
10  lod.  1. 

■  Worrall  c.  Mnnn,  1  Seld.  229.  See  Herdman  b.  Bratten,  2  Earring.  898; 
State  e.  Cbriaman,  2  Ind.  126 ;  U.  ft  Ind.  Flank  Road  Co.  b.  SteTena,  10  Ind.  1 ; 
Blackir.  ShreTe,18IT.J.  468;  Cin.*  Wil.  &Z.R4ainMd  v.  BUT,  13  Ohio  Si.349; 
Mom  e.  Riddle,  6  Crancb,  861 ;  lioyd  b.  Oidding^  7  Ham.  (Ohio)  62.  Bui 
BMfrn,  Bibb  V.  Reid,  8  Alft.  88. 

*  Jobnaon  v.  Baker,  4  B.  *  Aid.  440.    8e«  Black  v.  Sbrere,  18  S.  J.  462. 
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the  parties,  be  placed  in  a  stranger's  hands,  to  remain  till  they 
<saU  for  it.  It  must,  after  all,  depend,  in  each  case,  upon 
whether  the  parties  at  the  time  meaat  it  to  be  a  delivery  to 
take  effect  presently.  As  where  a  deed  was  handed  to  the 
grantee,  to  place  it  in  a  third  person's  bauds  to  keep  as  aa 
eacrow,and  it  was  so  received  and  transmitted,  do  title  vested 
in  the  grantee  till  a  second  delivery.'  But,  iu  order  to  have 
a  deed  have  the  character  and  qualities  of  an  escrow,  it  must 
be  completely  executed  in  all  respects,  except  the  formal 
delivery." 

42.  But  a  deed  is  a  presently  operative  deed,  and  not  an  es- 
crow, though  placed  in  a  stranger's  hands,  with  a  direction  to 
deliver  it  to  the  grantee  at  some  future  day,  or  upon  a  cer- 
tain event,  unless  there  be  some  condition  connected  with 
such  delivery,  the  happening  of  which,  by  the  terms  of  the 
authority  in  the  receiver,  must  precede  delivery  to  the  grantee, 
and,  until  then,  the  deed  is  to  have  no  effect.  Such,  in  fact, 
was  the  delivery  in  the  cases,  above  cited,  of  Hatch  v.  Hatch, 
Belden  v.  Carter,  and  Doe  ti.  Knight ;  and  the  law  upon  the 
subject  is  thus  stated  by  Perkins :  "  If  I  deliver  an  obligation 

or  other  writing  unto  a  man  as  my  deed,  to  deliver 
[*585]  unto  him  to  *  whom  it  ia  made,  when  he  shall  come 

to  York,  it  Is  my  deed  presently;  and  if  he  shall  de- 
liver it  to  him  before  he  come  to  Tork,  yet  I  shall  not  avoid 
it ;  and  if  I  die  before  he  come  to  York,  and  afterwards  he 
cometh  to  York,  and  he  delirereth  the  deed  unto  him,  it 
is  clearly  good  and  my  deed,  and  that  it  cannot  be  if  it 
were  not  my  deed  before  my  death." '  Where  the  grantor 
handed  the  deed  to  a  third  person  to  hold  for  ihe  grantee,  but 
the  holder  never  delivered  it  unto  the  grantee  till  after  the 
grautor's  death,  it  was  held  that  the  estate  vested  in  the 

1  Shep.  Touch.  Preited.&9;  Den  ti  PartM,  2  Der,  &  6. 630 ;  Simonton'i 
EMata,  4  WuM,  IM;  Huttb;  v.  SUir,  2  B.  A  C.  82;  J&cknn  v.  Sheldon,  22  Me. 
689 ;  Qilbert  t>.  N.  A.  In*.  Co.,  23  Wend.  43.  Bnt  leB  thli  queitloned  in  Bramui 
V.  Bingham,  26  N.  T.  4Sd ;  Ftirbuiki  v.  HeUalT,  8  Mui.  289. 

*  Deardorff  D.  Foretman,  14  Am.  h.  Beg.  6C1. 

*  Perkins,  f  143;  Sttep.  Touch.  Prvt.  ed.  68,  69.  B«e  Wheelwright  b 
Wheelwright,  2  MiM.  447.  Bat  eee  thi*  doctrine  doubled.  Stale  Buikir.  Etui, 
8Green,156;  and  see  4  Kent,  Com.  466,  note.  But  li  tuUjaniuUned  b;  Forter 
V.  Mansfield.  3  Met.  412;  O'Kelly  v.  O'EeUf,  B  Met.  4W;  Mnmr  o.  Stair.  2  B. 
4  C.  82;  Shaw  i>.  Ha;«rard,  7  Ciuh.  176. 


.dbyCoOgIc 


J 


CH.  IT.  §  2.]  TITLE  BT  PRIVATE  GEANT.  801 

grtuitee  upon  the  handing  of  the  deed  to  the  bailee,  although 
he  was  not  employed  by  the  grantee  to  receive  it.*    But  it 
does  not  take  effect  nntil  the  second  delivery,  unless  the 
grantor  in  the  mean  time  become  incapable  of  delivering  the 
deed,  when  it  relates  back  to  the  first  delivery.*    Whether 
putting  a  deed  into  a  third  person's  hands  ia  a  present  de- 
livery, or  an  eierow,  depends  upon  the  intent  of  the  parties. 
If  the  delivery  depends  upon  the  performance  of  a  condition, 
it  is  ao  egerote  ;  otherwise  it  is  a  frettni  grant,  though  it  be  to 
wait  the  lapse  of  time,  or  happening  of  an  event.    If  it  is  to  be 
delivered  at  the  grantor's  death,  it  is  a  present  deed  ;  and  a    ; 
quitclaim  by  the  grantee,  intermediate,  would  pass  his  estate. 
But  if  it  be  expressly  delivered  aa  an  eierow,  to  be  delivered    ' 
at  a  future  time,  it  is  not  a  preneut  conveyance.'    But  it  was   / 
held  by  Denio,  J.,  that  though,  in  the  case  supposed,  the  / 
delivery  at  the  grantee's  death  would  retroact  so  aa  to  make  i 
the  estate  the  grantee's  from  the  first  delivery,  it  would  not/ 
take  effect  so  as  to  pass  the  estate  until  the  second  delivery.* 
Bat  to  have  it  a  delivery  in  the  case  supposed,  so  as  to  passi 
an  estate,  the  grantor  must  absolutely  part  with  the  control 
or  dominion  over  the  deed.    If  it  is  subject  to  be  recalled  by  i 
the  grantor  before  delivery,  it  is  not  held  to  be  a  delivery.' 
Thus,  where  A  made  a  deed  to  his  sister,  and  left  it  in  a  third 
person's  hands  without  her  knowlei^e,  and  at  his  death  de- 
vised two  acres  of  his  land  to  B,  and,  after  his  death,  to  his 
sister,  '*  together  with  other  lands  I  have  already  conveyed 
her,"  it  was  held  to  be  no  delivery  of  the  deed,  and  that  the 
sister  took  by  will,  having  reference  to  the  deed  for  what  he 
had  devised  to  her." 
43.  Writers,  accordingly,  are  careful  to  caution  persons 

1  HAlber  o.  Corleu,  lOS  Ma».  568. 

■  PMter  r.  Hanilleld,  8  Met.  412,  41S. 

■  Foster  r.  Huufleld,  8  Met.  414,  41S ;  Price  r.  F.  &  Ft.  W.  &  C.  RkUroad, 
34  m.  13.  S«e  3  RoU.  Abr.  24  pi.  IT.  Toole?  v.  Dibble,  2  Hill,  Ml ;  Braman 
V.  Ki^luun,  Sa  N.  T.  4BB :  Hatbawa?  t>.  Payne,  84  H.  T.  106, 107  i  Cook  c. 
Bnim,  84  N.  H.  466. 

*  Hadiawar  p.  Papie,  tup.,  118. 

*  Shirler  v-  Ayrei,  14  Ohio,  810 ;  Cook  v.  Brown,  84  N.  H.  466;  Filch  v. 
Bimeb,  30  Cal.  218 ;  Deardorff  o.  Foreiman  (Ind.),  14  Am.  L.  Heg.  646;  Beir; 
•.  AndcTMii,  22  Ind.  80  j  Millett  v.  Parker,  S  Met  (E7.)  618. 

*  ThompMHi  e,  Llojrd,  40  Peon.  St.  138. 
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making  deeds,  and  wishing  to  deliver  them  as  eicrowt,  to  use 
a  proper  form  of  words  expressive  of  their  intent ;  such,  for 
instance,  as,  "  I  deliver  this  as  an  escrow  to  jou  to  keep  ontil 
such  a  day,  and  upon  condition,  &c. ;  and  then  you  shall 
deliver  this  escrow  to  him  as  my  deed."  It  probably  would 
not  be  hecessfvry  to  use  any  technical  form  of  words  in  such 
a  case,  and  would  be  su£Bcient  if  the  party  making  the  deed, 
when  he  placed  it  in  a  third  party's  hands,  declared,  in  in- 
telligible terms,  that  it  was  not  to  be  deemed  or  delivered  as 
hia  deed  until  some  future  time,  and  on  the  happening  of 
some  future  event ;  thereby  expressly  negativing  the  inten- 
tion to  treat  it  aa  his  present  deed,  or  as  being  to  take  effect 
presently.^ 

44.  When  a  deed  has  been  delivered  as  an  escrow,  it  has 
Qo  effect,  as  a  deed,  until  the  condition  has  been  performed,^ 

and  no  estate  passes  until  the  itecond  delivery,'  though, 
[•586]   when  such  "second  delivery  has  been  made,  it  relates 

back  to  the  first,  for  many  purposes,  and  is  considered 
as  a  consummation  of  an  inchoate  act  then  begim.*  But  if,  in 
the  mean  time,  the  estate  should  be  levied  upon  by  a  creditor 
of  the  grantor,  he  would  hold  by  virtue  of  such  levy,  in  pref- 
erence to  the  grantee  in  the  deed.^  Nor  does  such  second 
deUvery  carry  a  right  to  the  intermediate  rents  accruing  be- 
tween the  first  and  second  delivery.'     But  whether  the  deed, 

t  Sh«p.  Tonch.  Pratt,  ed.  68,  69;  1  Wood,  Codt.  196;  Jickson  v.  Catlio, 
2  Johoi.  248,  269 :  Fairbuiki  v.  MetcaU,  8  &Um.  2S0,  238 ;  Jackson  t>.  Sheldon, 
22  Me.  609 ;  White  e.  BaiXej,  14  Cona.  271.  A  deed  lent  ODclcKed  in  ■  letter  U 
ft  third  peraDQ,  to  be  delirered  to  grantee  apon  hii  paying  a  certain  aom,  wat  an 
eacrow ;  Clark  r.  GiSbrd,  10  Wend.  810  i  Gilbert  e.  N.  A.  Ini.  Co.,  2S  Wend.  48 ; 
SUtaBankv.Erua,  SOraen,  IBS;  MiUett  n.  Parker,  2  Met.  (Kr,)8lei  Shoeii- 
bei^er  e.  Hackman,  37  Penn.  St.  67 ;  Sute  v.  Peck,  63  Me.  298 ;  Johnton  n. 
Baker,  4  B.  &  Aid.  440. 

*  Com.  Dig,  Fait,  A.  4 ;  Hlnman  s.  Booth,  21  Wend.  261 ;  FairbaDki  n.  Het- 
calf,  S  Mail.  2S0,  238 ;  Ferk.  5  188;  Touch.  69;  Black  c.  ShreTs,  IS  N.  J.  468. 

■  Shep.  Touch.  Preit.  ed.  G9 ;  Green  b.  Putnam,  1  Barb.  600,  604 ,  FrMt  n. 
Beekman,  1  Johni.  Ch.  297  i  Elverta  v.  Agnei,  4  Wia.  S6I ;  Jame*  o.  Vanderliej- 
deo,  1  Paige,  386. 

*  1  Wood,  ConT.197i  Boggle*  ■>.  L«ir»oa,  IS  Johni.  285;  Sbep.  ToDch.  69, 
78 ;  Butler  A  Baker's  c«m,  8  B«p.  85 ;  Sliirley  v.  Ajret,  14  Ohio,  307. 

*  Jackaon  d.  Rowland,  6  Wend.  686;  Frott  o.  Beeknuui,  IJohiu.  Ch.  29T; 
Jackion  o.  Catlin,  2  Jobna.  246. 

*  PerUii*,  E  10;  3  Pmt  Abrt.  6fi. 
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wliefi  thus  delivered,  ehall  retroaot  so  as  to  have  the  same 
effect  upon  intermediate  rights  as  if  fully  delivered  at  first, 
has,  in  some  cases,  been  held  to  depend  upon  the  intention 
of  the  parties,  and  in  others  to  turn  upon  the  point,  that  such 
a  construction  was  necessary  to  protect  the  grantee  against 
intervening  rights.'  If  the  deed  is  delivered  before  the 
previous  condition  is  performed,  it  will  not  be  the  deed  of 
the  grantor,  or  have  any  effect  as  such.*  But  it  may  be  used 
as  evidence  of  the  contract  to  sell  and  purchase  the  land,  and, 
in  that  way,  have  effect  given  to  it,  under  the  statute  of 
frauds,  as  a  writing  signed  by  the  parties.^  The  effect  to  be 
given  to  the  obtaining  possession  of  a  deed  delivered  as  on 
escrow,  before  the  condition  is  performed,  was  fully  con- 
sidered in  a  case  where  the  gi-antee  obtained  such  possession 
by  fraud  before  the  condition  had  been  performed,  and  then 
conveyed  the  estate  to  an  innocent  purchaser.  The  court 
say  :  "  Until  the  performance  of  the  condition,  it  (the  deed) 
must  remain  a  mere  scroll  in  writing,  of  no  more  efficacy  than 
any  other  written  scroll ;  but  when,  upon  the  performance 
of  the  condition,  it  is  delivered  to  the  grantee  or  his  agent, 
it  then  becomes  a  deed  to  all  intents  and  purposes,  and  the 
title  passes  from  the  date  of  the  delivery.  The  delivery,  to 
be  valid,  must  be  with  the  assent  of  the  grantor.  If  the 
grantee  obtain  possession  of  the  escrow,  without  performance 
of  the  condition,  he  obtains  no  title  thereby,  because  there 
has  been  no  delivery  with  the  assent  of  the  grantor,  which 
assent  is  dependent  upon  compliance  with  the  condition." 
**  The  recording  of  an  escrow  does  not  make  it  a  deed." 
They  held  that  the  depositary  of  an  escrow  was  as  much  the 
agent  of  the  grantee  as  the  grantor.    "  He  is  as  much  bound 

1  Price  V.  FilMmig,  t^-  R-  H-.  B4  lU.  84, 36 ;  Shirley  «.  Ajnm.  14  Ohio,  SIO. 

>  FerkiDB,  {  188 ;  bnt  we  Id.  }  144 ;  Stiles  a.  Broun,  16  Vt.  668,  669 ;  Jftck- 
■on  r.  Sheldon.  33  Ue.  669.  See  Hooper  r.  RuDibattom,  S  T&ant.  12;  SuM 
Bank  p.  GTint,  8  Green,  156;  Bhodes  v.  Girdlner,  30  Me.  110,  nnleu  the  gran- 
tee holdioK  it  conTsy  the  land  to  a  bona  J\de  pojchuer  igaorant  of  the  fact 
M  to  the  deUrerr.  Blight  v.  Schenck,  10  Penn.  St.  SSG;  Pater  c.  Wright, 
6  Ind.  IBS ;  BouTerbye  v.  Arflen,  I  Johni.  Ch.  240 ;  Berry  p.  Andenon,  22  Ind. 
M.  Eren  an  innocent  pnAhaier  cannot  hold  In  inch  caM.  Smith  «.  So.  'BMf- 
•Iton  Bank,  82  Vt  S41 ;  People  v.  Boitwick,  82  N.  T.  460;  nUnoU  C.  B.  ■ 
UcCnlknigb,  68  BL  1T0. 

*  Cagger  o.  Laming,  ST  Bart>.  431. 
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to  deliver  the  deed,  on  performance  of  the  condition,  a8*he  ia 
to  withhold  it  until  performance."  And,  being  thus  in  the 
hands  of  the  agent  of  the  grantee,  the  deed  takes  effect,  the 
moment  the  condition  is  performed,  without  anj  fonnal  de- 
livery into  the  hands  of  the  grantee.^  The  grantee  in  the 
case,  after  obtaining  possession  of  the  deed,  had  it  recorded, 
and  then  conveyed  the  estate  to  an  innocent  purchaser.  But 
the  court,  upon  fiiU  consideration,  held  that  the  purchaser 
acquired  nothing  by  his  deed,  because  his  grantor  never  ac- 
quired any  title  by  gaining  posaeasion  of  the  escrow.  They 
liken  it  to  a  deed  which  the  grantee  had  stolen,  where  no 
title  is  gained  thereby ;  and  distinguish  it  from  one  obtained 
by  fraud  from  the  grantor  himself,  where  a  tatle  does  pass  by 
the  actual  delivery  by  the  grantor.'  A  grantor  may  deliver 
his  deed  to  the  i^nt  of  the  grantee,  to  be  delivered  to  the 
grantee  if  certain  conditions  are  performed  j  otherwise  to  re- 
turn it  to  the  grantor :  and  if  the  agent  accept  it  on  those 
terms,  the  delivery  wUl  not  give  effect  to  the  deed  unless  the 
condition  is  performed.' 

45.  The  instances  given  in  the  books,  illustrating  some  of 
these  propositions,  seem  to  imply  the  necessity  of  a  second 
formal  delivery  to  the  party  who  is  to  take  by  the  deed,  unless 
such  a  construction  would  defeat  the  intent  of  the  parties. 
Thus  it  is  said  in  the  Butler  and  Baker's  case,  that,  "  to  some 
intent  the  second  delivery  hath  relation  to  the  first  delivery, 
and  in  some  not ;  and  yet,  in  truth,  the  second  delivery  hath 
all  its  force  by  the  first  delivery,  and  the  second  ia  but  an 
execution  and  consummation  of  the  first.  And  therefore,  in 
such  case  of  necessity,  ut  ret  moffit  valeat  ^ptam  pereat,  it  shall 
have  relation,  by  fiction,  to  be  made  his  deed  ab  in&io  by  force 
of  the  first  delivery.  And  therefore,  if,  at  the  time  of  the  first 
delivery,  the  lessor  be  a  feme  sole,  and,  before  the  second  de- 
livery, she  take  a  husband  ;  or  if,  before  the  second  deliveiy, 
she  dieth ;  in  this  case,  if  the  second  delivery  shall  not  have 

1  Shirler  V.  Attm,  I*  Ohio,  SOS. 

*  Grarti  V.  AgnM,  4  WU.  MS;  •.  0.  6  Wli.  468;  Bkck  n.  Shrert,  IS  N.  J. 
468 ;  DjtOD  i'.  BntUhftv,  28  Cal.  683 ;  AbboU  v.  AMort,  IB  Midi.  168. 

»  CindD.,  Wil.,  t  Z.  Bftilroad  e.  U^  18  OUo  St  Sl»-Z64  i  Sonthen  L.  loL, 
AcCo.  V.  Col*,4Fla.869. 
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relation  to  this  intent  to  make  it  tlie  deed  of  tbe  lessor  oi 
initio,  but  only  bom  the  second  delivery,  the  deed  in  both 
cases  should  be  void,  and  therefore,  in  such  ease,  for  neceasitj-, 
and  at  ret  nttgit  vdUat  ^uam  pereat,  to  this  intent,  by 
fiction  of  law,  it  shall  be  *a  deed  ai  initio;  and  yet,  [^SST] 
in  truth,  it  was  not  his  deed  till  tiie  second  delivery." 
And  the  same  rule  applies  if  the  party  who  makes  the  deed  dies 
before  the  event  happens  when  it  is  to  be  delivered.'  And, 
in  such  case,  if  money  is  paid  as  a  performance  of  the  con- 
dition after  the  grantor's  death,  the  same  will  go  to  the  heirs, 
and  not  to  the  personal  representatives  of  the  grantor.'  But 
if  a  feme  covert  deliver  a  deed  as  an  escrow,  and  become  dis- 
covert before  the  second  delivery,  such  second  delivery  would 
give  no  validity  to  the  deed,  the  first  being  void.' 

45  a.  There  is  a  class  of  cases  growing  out  of  the  convey- 
ance of  lands  which  is  required  to  be  noticed  here,  as  they 
seem  to  conflict  with  some  of  the  doctrines  hereinbefore  stated. 
Thus  it  has  been  laid  down  as  a  general  proposition,  that, 
npoD  the  execution  and  delivery  of  a  deed,  the  title  of  the 
grantor  passes  to  and  vesta  in  the  grantee ;  and  that  no  one 
ceases  to  be  the  owner  of  an  estate,  the  soil  and  freehold  of 
which  have  once  vested  in  him,  by  mere  abandonment  of  the 
same,  without  some  deed  of  conveyance.  But  oases  like  the 
followit^  have  occurred,  where  the  title  of  an  owner  has  been 
held  to  pass  to  a  thixd  person  without  any  such  deed.  Thus, 
where  A  made  his  deed  to  B,  who,  having  made  sale  of  the 
estate  to  0,  sorrenders  up  his  deed  to  A  before  it  is  recorded, 
and  A,  at  bis  request,  makes  a  new  deed  to  C,  it  has  been 
held  to  convey  a  good  title  to  C.  Nor,  when  analyzed,  is 
there  any  thing  in  this  neeeasaiily  at  variance  with  the 

>  S  Prut.  Abtt  66;  Butler  ft  BakeT*!  cbm,  8  Bep.  86;  PerrTmu'i  (sie, 
6Bep.84b;  Perkint.St  11,188-140;  Shep.  Tonch.  Brett,  ed.  GS;  Jackson  e>. 
CilUn,  3  JohM.  S4B,  960;  HKUh  n.  HMob,  9  Mm*.  807,  SIO ;  1  Wood.  Codt. 
m ;  JackiDD  D.  Bowlud,  6  Wend.  666 ;  Holford  n.  Fftrker,  Hob.  248  «,  and 
WUUanu' note ;  Sbiriaj  o.  AyiM,  14  Ohio,  S09;  Bagglw  v.  Lawson,  18  John*. 
3%.  See  Cur  c.  Hoxie,  6  Mawm,  60;  Etmu  ir.  Gibba,6  Hnmph.  406;  Frottv. 
Beckman,  1  Johoi.  Ch.  267 ;  Hall  v.  HaitU,  6  lied.  Eq.  808;  Price  ti.  PiCUburg, 
fa.  BailTOBd,  84  m.  80. 

*  Teneick  v.  Tltgg,  6  Dutch.  26. 

■Batler&Baker'iCBM,  8  Bep.  84;  Con.BlK.  7tdt,B.6;  Jenniiisi  v.  Bngg^ 
Cto.  Elii.  447. 

VOL.  tiL  20 
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^miliar  principles  of  law.  The  grantor  would,  of  course,  be 
estopped  to  deny  his  own  deed  to  the  second  grantee  ;  while 
the  first  grantee,  having  voluntarily  destroyed  the  evidence  of 
his  title,  would  not  be  admitted  to  impeach  that  of  a  pur- 
chaser, whom  he  had  induced  to  accept  and  pay  for  a  deed 
from  the  grantoi  in  whom  the  record  title  remained.'  But 
where  a  deed  had  been  delivered,  but  not  recorded,  and  the 
grantor,  about  a  month  afterwards,  took  the  deed,  and,  with 
the  knowledge  and  assent  of  the  grantee,  inserted,  "  saving 
and  excepting  the  saw-timber  on  the  premises,"  and  the 
deed  was  then  recorded,  it  was  held  to  be  inoperative  to  re- 
convey  the  property  in  the  timber,  which  had  already  passed 
to  the  grantee  by  the  deed.'  But  where  a  mortgagee  sold 
and  assigned  the  mortgage-note  and  mortgage,  and  afterwards 
purchased  them  again,  and  his  assgnee  cancelled  the  first  as- 
signment and  delivered  back  the  deed  to  him,  it  was  held  that 
the  mortgagee  was  thereby  reinvested  in  hia  rights  aa  mort- 
gagee.* But  such  redelivery  and  cancellatioa  would  not 
have  the  effect  to  defeat  the  giautee's  title  unless  it  revest  it 
in  the  grantor.*  But  nothing  short  of  actua  cancellation  of 
the  deed  would  affect  the  title  of  the  grantee.'  If  the  first 
deed  be  to  the  wife,  and  is,  by  her  agreement,  given  up  and 
cancelled,  and  a  new  deed  be  made  by  the  grantor  to  the  hus- 
band, it  does  not  operate  to  divest  the  estate  of  the  wife,  and 
create  one  in  the  husband.'  So,  if  such  original  deed  had 
been  to  two  tenants  in  common,  and  the  same  had  been  given 
up  by  one  to  be  cancelled,  but  not  assented  to  by  the  other, 
and  a  new  deed  made,  it  would  be  effectual  to  convey  one 
undivided  half  part  of  the  estate.'  In  Indiana,  the  court 
held,  that  if  one  holding  an  unrecorded  deed  voluntarily  gave 
it  up  to  the  grantor  to  be  cancelled,  and  it  was  destroyed,  he 

1  Commanwealth  c.  Dadler,  10  Hau.  40S  ;  Enlbrook  v.  Tirrall,  9  Kck.  10&; 
TruU  E.  Skinner,  IT  ^ck.  21S ;  Lawrence  v.  Stntttoa,  fl  Cmh.  168,  169 ;  Fatten 
•on  V.  Teftton,  47  Me.  S14.  See  Parker  s.  Kane,  22  How.  1,  18;  SUel  v.  Steel. 
4  AUen,  123 ;  BUke  v.  7aah.  44  lU,  806. 

I  Booker  o.  Stivender,  18  ^ch.  Eq.  Bft. 

>  Howe  B.  Wilder,  11  Onj,  287.  *  Bank  v.  Eartman,  44  N.  H.  4Sg. 

*  Barrett  e.  Bairon,  IS  N.  H.  IGO. 

•  Wilwn  i*.  HiU,  9  Beacler  (18  S.  J.),  148. 

1  Lawreno*  v.  Stratton,  nip.    8m  Spew  v.  Speer,  1 1nd.  17B. 
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could  not  afterwards  recover  the  land,  not  because  snch 
caDcellation  reoonveyed  tlie  title  to  the  original  grantor,  but 
it  destroyed  the  means,  on  the  part  of  the  grantee,  to  estab- 
lish hie  title.  He  could  not  show  the  contents  bj  parol  as  of 
a  lost  deed.>  The  cases  in  general,  however,  agree  that  mere 
cancelling  or  delivering  back  the  grantor's  deed  does  not  di- 
vest the  grantee's  title."  But  the  courts  of  Kew  Hampshire, 
on  the  contrary,  hold,  that  a  voluntary  surrendering  of  an 
unrecorded  deed  by  the  grantee  to  the  grantor,  with  a  view 
of  thereby  revesting  the  estate  in  the  grantor,  has  that  effect, 
upon  the  principle  of  estoppel.^  And  such  a  surrender  of  the 
deed  before  record,  and  giving  up  possession  of  the  premiaes 
to  the  grantor,  may  have  the  effect  of  reiuvesting  the  original 
owner  in  hia  title,  by  reason  of  the  parties  having  destroyed 
the  only  evidence  competent  to  establish  the  title  of  the  pur- 
chaser. Having  voluntarily  cancelled  his  deed,  he  cannot  be 
admitted  to  show  its  contents  by  secondary  evidence.*  But 
where  a  deed  was  made  to  one  upon  condition,  stated  in  the 
deed,  that  he  should  have  the  term  of  two  years  in  which  to 
determine  whether  he  would  complete  the  bargain,  and  take 
the  land,  and  pay  the  purchase-money,  with  a  right  on  his 
part  to  rescind  the  bai^in,  "  in  which  event  the  land  was  to 
revert  to  the  grantor,"  it  was  held,  that  the  grantee  might 
rescind  the  bargain  by  parol,  and,  upon  doing  so,  the  title  to 
the  land  would  revert  accordingly." 

46.  At  common  law,  in  order  to  pass  a  title  effectually  by 
a  deed  of  feofment,  it  was  req^uisite  that  livery  of  seisin  of 

1  Tbompwm  r.  Thoiaptoti,  B  lad.  SS8 ;  Speer  s.  Speer,  7  Ind.  178. 
*  Holbrook  v.  Tirrell,  9  Pick.  1Q8 ;  Gilbert  n.  Bnlklej',  G  Conn.  262 ;  Botoford 
p.  Morehaiue,  i  Conn.  660;  FHweett*  c.  Kinne?,  58  Ala.  264;  Coqwbj  v.  Deer- 
fleld,  11  Moil.  383  ;  Ward  d.  Lnmley,  6  U.  &  N.  87,  M,  and  note  to  Am.  ed. ; 
Keaningii.Kiliui,  IB  Col.  461.  See  1  Oreenl.  Bt.  5  266;  8t«elD.  Steel, 4  Allen, 
423 ;  Holni««  r.  Troot,  7  Folen,  171 ;  Wilmn  v.  Hill,  2  Beiiley  (18  N.  J.J,  148 ; 
P>tI«rK)nii.  Teatau,  47  Me.  SOS;  Fonda  d.  Sage,  46  Barb.  122;  HowudD.  Huff 
man,  8  Head,  66%  though  done  before  recording ;  Hall  e.  McDu0,24  Ue.  812; 
Fariier  v.  Kane,  4  Wii.  12. 

«  Dodge  V.  Dodge,  S3  N.H.  487,495;  Thomaon  n.  Waid,  1  N.  H.  9;  H<iMe7 
V.  Bolt,  4  Potter,  248 ;  FuTar  v.  f  atrar,  4  K.  H.  191 ;  Bank  v.  Eaatman,  44  K.  H. 
488 ;  Howard  v.  HuOman,  8  Head,  664 ;  Sawyer  v.  Peten,  60  N.  H.  143. 

*  Blaney  <>■  Hanki,  14  Iowa,  400 ;  Parker  v.  Kane,  4  Wii.  12. 

*  Hagbei  c.  Wilkinaon,  37  Mlaa.  482. 
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the  land  shoald  be  made  to  the  feoffee.^  But,  as  has  been 
heretofore  explained,  the  statute  of  uses  obviated  the  neces- 
gitj  of  an;  formal  livery  of  seisin ;  and  as,  therefore,  all  mod- 
em  deeds  derive  their  force  and  validity  from  this  statute, 
this  ceremony  has  grown  into  practical  disuse,  as  a  part  of 
the  proceaa  of  a  conveyBnce,  except  in  those  oases  where  the 
grantor,  bein^  disseiBed,  enters  to  regain  his  seisin,  in  ordei 
to  give  effect  to  his  deed,  which  he  delivers  to  the  grantee 
upon  the  premises,  so  as  to  pass  the  l^al  seisin.^  And  where 
a  disseisee  entered  opon  the  land,  and  delivered  a  deed  while 
there,  it  was  held  to  be  valid,  although  the  purchaser  knew 
the  title  to  he  in  dispute.*  It  will,  moreover,  be  found,  that 
in  many  of  the  States  the  execution  and  recording  of  a  deed 
is  made  to  perform  the  office  of  livery  of  seisin  at  common 
law.* 

46  a.  There  are  cases  where  the  transaction  is  not  complete 
and  effectual  in  itself  to  convey  a  title  to  lands,  but,  by  being 
connected  with  other  acts  or  transactions  as  parts  of  the  one 
under  consideration,  it  becomes  effective  by  the  relation  which 
the  law  creates  between  them,  whereby  they  are  made  to  par- 
take of  the  character  of  a  single  and  integral  act.  It  may  be 
difficult  to  classify  these  cases ;  but  a  reference  to  a  few  of 
them  will  give  a  general  idea  of  what  is  here  meant.  One 
of  these  would  be  the  case  of  a  sale  of  premises  made  by  a 
sheriff,  upon  execution,bnt  no  deed  delivered  till  a  subsequent 
period,  durii^  which  the  judgment  debtor  had  died.  When 
the  deed  is  given,  it  has  relation  back  to  the  sale,  and  is  con- 
sidered as  then  taking  effect,  and  its  validity  is  not  affected 
by  the  intermediate  death  of  the  debtor.  The  rule  stated  in 
such  cases  is,  "  Where  there  are  divers  acts  concurrent  to  make 
a  conveyance,  estate,  or  other  thing,  the  oiiginal  act  shall 
be  preferred,  and  to  this  the  other  acts  shall  have  reladou."  ' 

I  1  Wood,  Coht.  241;  Co.  Lit.  366  b;  S  B1.  Com.  818;  JackMD  t>.  Wood, 
12  John*.  74;  Shop.  Tonob,  M, 

■  Anit,  p.  '487 ;  Co.  Lit.  360  b ;  Sbep.  Touch.  61. 

•  Warner  r.  Boll,  18  Met  1. 

*  HigbM  t>.  Rice,  6  Man.  862;  Cildwell  o.  Fnlton,  81  Penn.  St.  488 ;  PdiJ. 
I>ig.  321,  J  74;  W71DU1T.  Brown,  BOMe.  160;  Btjuid.  Bradley,  16  Ci»in.  481; 
WilliBmion  v.  Cwltoa,  61  H«.  462. 

■  Jickion  e.  M'Call,  8  Cowen,  76,  80;  Tioer*!  Ab.  HelatloD,  B. 
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Several  cues  are  mentioned  in  the  one  cited ;  and  the  lan- 
guage of  Kent,  C.  J.,  in  another  casei^.waa:  "  A  conTeyance 
wiilt  in  manj  cases,  be  deemed  to  relate  back  to  the  time 
vhoi  the  agreement  was  concluded,  and  render  valid  snj 
intMmediate  disposition  of  the  land."  '  In  Landes  v.  Brant, 
the  title  in  question  was  an  imperfect  one,  in  the  original 
claiMiant,  under  the  Spanish  government ;  and  a  creditor  of 
the  one  holding  this  title  seized  and  sold  his  title  on  execu- 
tim ;  and,  sabseqnently  to  this,  the  United  States  confirmed 
the  title  to  the  original  oltumant.  It  was  held,  that,  by  rela- 
tion, he  was  the  real  owner  when  the  sale  was  made,  and 
conseqnentlj  the  purchaser  under  the  sheriff's  sale  held  the 
land  against  the  devisees  of  the  original  claimant.  The  coart 
quote  from  Cruise  wiUi  approbation,  as  applicablfl  to  such 
cases :  **  There  is  no  rule  better  founded  in  law,  reason,  and 
convenience,  tiian  this,  that  all  the  several  parts  and  ceremo- 
nies necessary  to  complete  a  conveyance  shall  be  taken  to- 
gether as  one  act,  and  operate  from  the  substantial  part  by 
relation."  '  Another  class  of  oases  is  one  already  mentioned, 
where  deeds  have  been  delivered  as  escrows,  and,  before  the 
event  hi^pens  upon  which  they  are  to  be  delivered,  the 
grantor  dies,  or,  if  a  feme  tole,  marries.  In  such  cases,  when 
the  contingency  happens,  the  deed  is  delivered,  and  takes 
effect  by  relation  from  the  date  of  the  first  delivery  as  an 
escrow.^  But  the  case  of  Frost  v.  Beekman  further  sustains 
the  proposition,  that  courts  will  not  apply  the  doctrine  of  re 
latioQ,  when  by  so  doing  they  will  work  injustice  to  the  rights 
of  innocent  parties  acquired  between  the  events  which  it  is 
proposed  thus  to  units  by  relation,  nor  by  maVing  that  tor- 
tknis  which  was  lawful  originally.  Thus,  though  a  deed,  made 

>  JohnMn  V.  8t*m,  3  Johu.  620.  Sm  liaoltAwtM  «.  BuU,  1  JghDt.  Cm.  81 ; 
JaAaon  v.  Dickenaoo,  11  loba:  300. 

*  Crawley  b.  WalUoe,  13  Ho.  14S,  in  it*  fad*  end  dcdwioa  wm  identloa  with 
tliat  of  Jmekaon  v.  H'Call,  np. 

*  I^ndet  v.Btut,  10  Bow.  g«,  878.  See  the  wme  doctrine,  Btrr  s.  Orat^ 
4  Wbeat  SU ;  C«TMid«r  w.  Snlth, »  Cbrk«  (Iowa),  157 ;  ■.  a.  8  OneiM  (Iowa), 
S40 ;  Bogen  *.  Brent,  6  Gitm.  (•78. 

*  EVoat  V.  Beeknuo,  1  Jobnc.  Cb.  S97 ;  Bntler  &  Baker*!  o«*e,  8  Hep.  86.  Bea 
FoMer  e.MaMfield,a  Met.  412;  O'KMjv.O'&tOf.i  MeLUSi  V^f*  JA. 
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in  pursuance  of  a  previous  contract  to  sell,  may,  as  between 
the  parties  to  the  same,  relate  back  to  the  date  of  the  con- 
tract, it  will  not  be  allowed  to  do  so  to  the  injuiy  of  interme- 
diate liinocent  purchasers,  or  strangers  who  have  acquired  an 
interest.  The  doctrine,  as  stated  by  Thompson,  J.,  ia :  **  It 
is  a  general  rule  with  respect  to  the  doctrine  of  relation,  that 
it  shall  not  do  wrong  to  strangers:  as  between  the  same  par- 
ties, it  may  be  adopted  for  the  adraDoement  of  justice."  ^  But 
a  sale  and  deed  made  by  the  owner  of  a  particular  estate  upon 
which  depends  a  contingent  remainder  will  not  operate,  by 
relation  to  defeat  the  remainder,  if  the  deed  is  not  actually 
delivered  until  after  the  same  has  vested.'  There  is,  however, 
a  large  cl^  of  cases  where  the  doctrine  of  relation  applies  to 
its  full  exTent ;  as,  for  instance,  where  an  execution  title  re- 
lates back  to  the  time  of  the  attachment  creating  the  lien, 
which  is  perfected  by  the  sale  or  levy  under  such  execution, 
and  cuts  off  intermediate  conveyances.' 

46  h.  A  deed  of  confirmation  may  make  a  voidable  or  de- 
feasible estate  good,  but  does  not  strengthen  a  void  one.  If 
a  disseisee  make  a  deed  of  confirmation  to  his  disseisor,  it  ia 
commensurate  with  the  estate  of  the  disseisor,  which  is  a  fee  ; 
and  it  would  confirm  a  fee  in  him,  though  it  contain  no  words 
of  inheritance.* 

47.  There  are  two  kinds  of  deeds  known  to  the  law, — 
deeds-poll  and  indentures,  —  though  the  distinction  between 
them  is  far  less  important  than  it  was  once  deemed  to  be, 
when,  to  prevent  a  commission  of  &aud,  it  was  considered 
necessary  to  write  the  two  parts  of  a  mutual  agreement,  or 
the  duplicate  of  an  instrument  which  was  to  be  executed  by 
two  persons,  on  the  same  piece  of  parchment  or  paper,  and 

1  Vanconrt  c.  Uoore,  36  Mo.  92 ;  Jackton  s.  Bard,  i  John*.  230,  SM ;  Vitx  v. 
Do«,  1  Blickf.  137,130;  Samtos  b.  TbomtOQ,  8  Met  276;  TIdbt'i  Ab.BttUtion, 
K.  4 ;  Butler  &  Bak^i  case,  S  Rep.  29. 

>  Thompton  v.  Leach,  S  Veot.  SOO. 

>  Smith  e.  ADen,  1  Blackf.  22 ;  Heywood  f.  Hildrath,  B  Hmi.  89S ;  Tijlot 
p.  RoUdbod,  2  Allen,  661 ;  Tiner'i  Ab.  Reladoa,  E. ;  Piene  v.  Ball,  41  Barb. 
142. 

*  Co.  Lit.  295  b,  296  b ;  Tiner't  Ab.  Coofirmatioii,  T.,  pL  6 ;  People  *.  Law 
82  How.  Prao.  Cae.  125,128;  Ollbert,  Tail.  69;  Enight  v.  D/er,  57  Ha.  ITT 
Oallatian  t.  CunniDgbam,  B  Cow.  ST5. 
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then  to  out  them  apart  with  an  irregular  line,  so  that 
the  edge  of  one  part  would  *  fit  into  that  of  the  other,  ['SSS] 
inttar  dentium,  and  thus  establish  the  authenticity  of 
the  several  parts.  This  cutting  of  the  paper  or  parchment  is 
rarelyi  if  ever,  practised  now ;  and  the  word  indenture  is  used 
to  describe  a  deed  to  which  two  or  more  persons  arc  parties, 
and  in  which  these  enter  into  reciprocal  and  corresponding 
grants  or  obligations  towards  each  other :  whereas  a  deed- 
poU  is  properly  one  in  which  only  the  party  mahing  it  exe- 
cutes it,  or  binds  himself  by  it  as  a  deed,  though  the  grantors 
or  grantees  herein  may  be  several  in  number ;  the  ordinary 
purpose  of  a  deed-poll  being  to  transfer  the  rights  of  the 
grantor  to  the  grantee.^  Indentures  are  bipartite,  tripartite, 
and  the  like,  according  to  the  number  of  parts  of  which  they 
con^st,  each  of  which  would  have  as  complete  effect  as  the 
whole  together.  This  form  of  deeds  b^an  to  be  used  in  the 
time  of  John  and  Henry  II.,  and  has  been  in  use  ever  since 
that  period.'  It  was  formerly  more  usual  for  each  party  to 
sign  but  one  of  these  parts ;  though  this  was  done,  as  it  was 
called,  interchangeably,  in  which  case  the  part  which  was  ex- 
ecuted by  the  grantor  was  usually  called  the  "  original,"  and 
the  other  the  "  counterpart."  Of  late,  however,  it  has  become 
common  for  each  party  to  execute  all  the  parts,  which  thereby 
all  become  original.*  Deeds-poll  may  generally  be  said  to  in- 
clude every  kind  of  deed  which  is  not  an  indenture.*  They 
are  usually  in  form  in  the  first  person ;  but  they  are  equally 
good,  though  made  in  the  third  person ;  and  an  indenture  may 
be  made  in  the  first  or  the  third  person,  though  most  com- 
monly the  latter  form  is  adopted.^  Some  of  these  deeds 
contain  matters  of  grant  or  gift,  under  which  are  included 
feoCments,  gifts,  bai^ains  and  sales,  grants  and  leases.  Some 
of  them  contain  matters  of  discharge,  such  as  surrenders, 

>  Sbep.  Touch.  60;  Walk.  Am.  Law,  076;  Wmi.  Baal  Prop.  ISEfi;  Dyer  ■. 
8«af«Td,  9  Hat  806, 400. 

•  Com.  Dig.  Fait,  C.  1 ;  Lit  {  STO ;  Shep.  Touch,  60. 

•  Co.  lit.  22S  a,  note  140;  Sbep.  Toooh.  68;  DimU«7'  v.  Sumner,  6  Maai. 
MS. 

«  Co.  Lit.  229  a ;  Com.  Dig.  Fait,  D.  1 ;  QUmb.  Piatt,  S  HiU  (8.  C),  ttS. 

•  Uiep.  Tondi.  61, 6S. 
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releaaea,  aoquittauces,  defeaaonoeg,  and  the  lika.^  Bat 
[*589]  though  a  *  deed,  in  terms,  be  o&Ued  an  indentura,  uid 

be  BO  in  totm,  exoept  in  requiring  aomething  from 
both  parties  named,  yet  if  it  is  prepared  and  intended  for  the 
grantor  only  to  execute  it,  and  be  does  bo,  it  is  a  valid  deed 
as  to  him.' 

48.  An  indenture  has  been  sud  to  be  the  stronger  deed  of 
the  two,  especiallj  in  its  effect  in  working  an  estoppel.*  The 
doctrine  has  been  maintained  by  some,  that  a  party  to  an  in- 
denture, made  and  executed  by  another  to  him,  will  become 
a  coTenantor,  and  liable  as  euch,  though  he  may  not  sign  or 
seal  the  deed,  if  he  is  named  in  it  and  accepts  it,  and  it  oon'- 
tains  covenants,  which,  by  the  terms  of  the  deed,  he  is  to 
perform.  This  point  is  very  elaborately  argued  waA  expressly 
decided  in  Finley  tr.  Simpson  in  favor  of  holding  such  party 
bound  as  a  covenantor,  and  tJie  positioD  of  Mr.  Piatt  to  the 
contraty  is  controverted. 

49.  In  Massachusetts,  the  remedy  agunst  a  grantee  in  a 
deed-poll,  for  failing  to  perform  a  duty  prescribed  in  such 
deed  for  him  to  perform,  would  be  assumpsit,  md  not  cove- 
nant ;  and  the  same  seems  to  be  true  where  the  instrument 
is  in  form  an  indenture,  if  it  is  not  executed  by  the  party  to 
be  charged.*  And  the  same  is  held  in  Pennsylvania.^  But 
in  New  York  the  court  held,  that,  if  in  a  deed-poll  there  is  a 
duty  to  be  performed  by  the  grantee,  covenant  will  lie  agunet 
him,  though  he  do  not  sign  the  deed,  on  die  ground,  tJiat,  by 
accepting  the  deed,  he  is  estopped  to  deny  diat  he  covdnaDts 
to  do  what  the  deed  requires  of  him,  and  that,  by  accepting 
the  deed,  he  adopts  the  seal  as  his  own.*  The  rule  la  Con- 
necticut is  tlie  same  as  in  Massachusetts.^    And  some  of  the 

1  ShepL  Toncl).  61. 

'  Bhep.  Touch.  Pr«it.  ed.  63,  and  note;  Foiter  *.  H«pM,  Cn.  Elis.  S12; 
HalletC  V.  Collma,  10  How.  174;  Wmlk.  Am.  Law,  870 ;  Hipp  v.  Huckett,  4  Tax. 
20,2fi. 

*  Finley  «,  SimpwiQ,  2  N.  J.  811,  SSS ;  PUtt,  Cot.  18.     Baa  Shap.  Tonoh.  SO. 

*  Newell  D.  Hill,  2  Mot.  180;  Goodwin  v.  OUba^  9  MaBa.610;  Nngent  v- 
lUler,  1  Met.  IIT ;  Johmoa  v.  Uuhj,  16  Vt  419. 

>  Mauls  B.  Weaver,?  Peon.  8L  S29. 

■  Atlantic  Dock  Co.  v.  Leavett,  M  N.  T.  85. 

>  HiDidalei>.Hiimplirej',l&Conti.481.   SMBanwttv.  l4rBeh,CB.4Cn9. 
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cases  hold,  that  a  third  partj  id  whose  favor  a  promiBe  is 
made  may  maintaia  asGumpait  upon  it,  if  broken,  although 
no  party  to  the  instrument  containing  the  covenant  or  agree- 
ment.* But  a  different  doctrine  is  maintained  in  Masaachu- 
eetts.* 

60.  The  words  of  an  indenture  are  the  words  of  either 
party ;  and  though  spoken  aa  the  words  of  one  only,  they  are 
not  his  words  alone,  but  may  he  applied  to  the  other  party 
also,  or  exclusively,  if  they  more  properly  belong  to  him  ;  for 
every  word  that  is  doubtful  is  to  be  attributed  to  him  to 
whom  the  intent  of  the  parties  shows  it  is  most  applicable.* 

51.  While  the  basis  of  most  that  has  been  said  of  the  na- 
tura  and  character  of  deeds  as  a  means  of  creating  title  to 
lands,  and  of  the  eesential  elements  and  constituents 
of  such  deeds,  •  may  be  fonnd  in  the  rules  and  princi-  [•690] 
pies  of  the  common  law,  there  are  certain  formahties 
prescribed  by  statute  for  the  prevention  of  frauds  in  convey- 
ancing, such  as  the  regiBtration  of  deeds,  which  remain  to  be 
considered.  This  is  something  distinct  from  the  enrolment 
of  deeds  of  bargain  and  aale,  which  was  required  by  the  stat- 
ute 2T  Hen.  YIII.  c.  16,  and  was  essential  to  the  validity  of 
BQch  deeds ;  whereas,  with  very  few  exceptions,  relating  prin- 
cipally to  conveyances  by  married  women,  the  validity  of 
deeds  between  the  original  parties  to  them  is  not  affected  by 
their  registration.  There  were  requirements  in  the  English 
process  of  enrolment  which  could  not  be  complied  with  in 
this  country  without  legislation ;  and  it  is  declared  by  the 
court  of  Indiana,  where  deeds  of  bai^iu  and  sale  are  in  use, 
that  enrolment,  according  to  the  English  law,  has  never  been 
regarded  in  that  State  as  necessary  to  the  validity  of  such  a 
deed.*  In  some  of  the  counties  of  England,  a  system  of  regis- 
tration has  been  in  use  since  the  time  of  Anne.  But  the 
landholders  in  that  kingdom  have  hitherto  successfully  re- 
usted  a  general  introduction  of  any  system  of  recording  con- 

1  Tmn  Sdimick  v.  Third  Av.  B.  R.,  SB  H.  T.  SM  j  lAwnooe  v.  fox,  SO  S.  T. 
ass ;  Ttiorp  v.  Keokok  Coal  Co.,  4S  N.  T.  SM,  257. 
1  HeUen  i*.  Whipple,  1  Qny,  SIT ;  inb,  yoL  1,  p.  •Nl. 

*  8bep.  Tonch.  G3. 

*  GiTM  t.  Do«,  I  BUckf .  2ia    So  in  New  ftak,  Jackwu  v.  Wood,  12  Johin 
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veyances,  although  the  importance  of  euch  a  system  has  been 
urged  by  able  committees,  and  the  ablest  writers  in  the  conn- 
try,  upon  the  attention  of  Parliament.  But  tlie  system  is  in 
full  vigor  in  each  of  the  United  States,  varying  somewhat  in 
its  details,  but  substantially  the  same  in  all.  Each  State  has 
accordingly,  in  its  legislation,  provided  for  oiBcers  charged 
with  the  duty  of  making  such  records,  and  offices  wiUiin 
which  these  records  are  to  be  preserved  for  reference.  And, 
to  guard  gainst  imposition  in  recording  instruments  which 
may  have  been  improperly  obtained,  each  State,  except  Kan- 
sas '  and  Illinois  (in  which,  though  the  registration  will  be 
constructive  notice  to  creditors  and  after-purcbasers,  such  deed 
cannot  be  used  in  evidence  unless  proved  in  a  manner  required 
by  the  rules  of  evidence  applicable  to  such  writings,'  whereas, 
if  acknowledged  and  recorded,  it  may  be  read  in  evidence 
without  proof  of  its  execution),^  requires  that  the  free  and 
voluntary  execution  of  the  deed  should  be  acknowledged  or 
proved  before  certain  officers  or  courts,  and  a  certificate 
thereof  be  appended  to  each  deed  which  shall  be  offered  for 
record,  which  certificate  alone  authorizes  the  register  to  enter 
the  deed  upon  the  record.*  And  so  far  as  formii^  a  part  of 
a  wife's  conveyance  of  her  interest  is  concerned,  it  is  designed 
to  lake  the  place  of  the  old  English  fine  and  recovery."  The 
duty,  however,  of  taking  and  certifying  the  acknowledgment 
of  deeds,  is  a  ministerial,  and  not  a  judicial  one ;  and  it  is  no 
objection,  therefore,  that  the  officer  who  takes  it  stands  in  so 
near  a  relation  to  the  party  making  the  acknowledgment  as 
to  render  him  incompetent  to  act  in  a  judicial  capacity,  or  that 
of  a  juror.  But  an  acknowledgment  taken  by  one  interested 
in  the  conveyance  is  not  valid.'  Where  the  deed  shows  upon 
its  face  that  the  acknowledgment  was  taken  by  a  party  in 
interest,  it  is  not  a  constructive  notice,  if  recorded.  But  if 
every  thing  appears  fair  upon  its  face,  it  will  be  a  good  notice, 
though  there  be  some  hidden  defect.^    But  where  the  wife  of 

1  Simpson  B.  Uundee,  S  Earn.  181. 

■  Carpenter  r.  Dexter,  6  WaU.  5S2.  ■  R«ed  n.  Kemp,  16  lU.  446. 

*  Carpeoter  e.  Deiter.  8  W«U.  582.  *  Mwrii  r.  Sar^t,  IS  Iowa,  M, 

*  Wilion  D.  Traer,  20  Iowa,  233 ;  Beanuu  d.  Whitney,  20  Me.  41S ;  Wittwn 
*.  Baird,  T  Watu.  227 ;  Oroesback  b.  Seele;,  18  Mich.  346. 

1  StereD*  v,  Hampton,  46  Ho.  408. 
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the  magistrate  who  took  the  acknowledgment  of  a  mortgage 
was  the  mortg^ee,  it  was  held  good  in  Wiaconaia.^  It  must 
be  done  by  the  officer  within  the  limits  of  his  appointment ; 
and  if  done  beyond  these,  it  is  void.^  But  in  Massachusetts, 
a  magistrato  for  one  county  may  act  in  taking  an  acknowl- 
edgment in  another.'  And  it  must  be  done  according  to  the 
law  of  the  Stat«  where  the  land  lies.*  In  executing  this  duty, 
moreover,  the  certificate  of  the  acknowledgment  uhould  show 
affirmatively,  that  the  requirements  of  the  statute  in  respect 
to  the  same  bad  been  nthitatUially  complied  with.*  Thus,  in 
Illinoia,  omitting  to  state  that  the  person  acknowledging  the 
deed  was  known  to  the  magistrate  who  made  it  was  beld  a 
fatal  defect.'  The  certificate  that  A  acknowledged  the  deed, 
wben  A  was  the  grantee,  and  B  the  grantor,  was  a  &tal  error. 
But  where  it  was  that  "  A,  the  signer,"  acknowledged,  or 
"  T.  G.,  the  signer,"  where  the  grantor's  name  was  T.  G.  S., 
it  was  held  that  the  court,  by  such  s  reference,  might  con- 
strue and  correct  the  certificate.^  The  certificate  of  the  ofBcei 
taking  the  acknowledgment  is  not  conclusive  as  to  the  facts 
stated  in  it,  but  it  may  be  impeached  by  evidence.'  But  in 
Maryland  such  evidence  was  excluded ;  and  in  Texas  the 
certificate  is  conclusive,  unless  impeached  for  fraud  or  impo- 
sition.' In  respect  to  the  effect  given  to  a  register's  certifi- 
cate, the  court  of  New  Brunswick  hold  it  conclusive,  unless 
the  fact  be  shown  affirmatively  that  the  person  signing  as 
such  is  not  the  register.*" 

The  purposes  of  this  record  are  chiefly  to  give  notice 
to  all  persons  having  .occasion   to  ascertain  whether  there 

1  KiiQlitil  D.  JohnioD,  14  Wit.  68S. 

*  L^Dch  c  Ltviiigiton,  8  Barb.  46S ;  s.  o.  2  Seld.  422.  See  HutIi  v.  Barton, 
4  Harring.  SS.  See  Howard  Mut.  L.  Ano.  v.  H'latrre,  8  Allen,  G72 ;  Jackaoo 
i:  Uamphre?,  1  Johni.  498;  Jackaon  v.  Coidea,  4  Cow.  280;  Tbunnut  v.  Cud- 
•ron,  24  Wend.  91,  92 ;  eantra,  Odiorne  u.  Mwon,  B  N.  H.  80. 

*  Leiumed  e.  lUler,  14  Allen,  log ;  Sut  1868,  o.  167. 

*  Jones  V.  Berkshire,  IS  Iowa,  24S. 

*  Jaroway  r.  Oanlt,  20  Ark.  190;  Bryan  v.  Bamltei,  8  Cal.  461. 
«  TuUy  D.  Daiii,  30  111.  108. 

'  Woodn.  Cochrane,  89  Vt,  644;  Cbandtero.  Spew,  22  Vt.  888. 

*  Dodge  V.  HolUnthead,  6  Minn.  46;  Jackgon  v.  Sclioon maker,  4  JohiM.  ISl; 
Edgertun  v.  Jonei,  10  Minn.  429  ;  pot,  »59b. 

*  Bi*MK  s.  Biesett,  1  H.  &  U'H.  211 ;  Uartlej-  r.  Froth,  6  Tez.  308. 
K  BobluoQ  0.  Ch«Me;,  1  Uannaj,  N.  B.  60. 
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[•591]  has  been  *  any  prior  conTcyance  or  iDcumbrance  of 
any  real  estate ;  and  when  it  is  made,  it  becomes  coq- 
■tructtrely  a  noUee,  and  as  effectual  in  law  as  if  given  per- 
sonally to  the  party  to  be  affected  by  it  It  may,  therefore, 
be  stated  in  general  and  nearly  unqualified  terms,  that  between 
the  parties  to  the  deed,  or  the  heirs  or  devisees  of  the  grantor 
and  the  grantee  and  those  claiming  under  him,  the  validity 
of  the  deed  is  not  affected  by  tJie  want  of  record  ;  and  that 
the  same  ia  true  as  to  all  purchasers  who  may  take  a  subse- 
qaent  deed,  knowing  of  the  existence  of  a  prior  one.  The 
authorities  upon  this  point  are  numerous  ;  and  the  language 
of  the  court  of  Pennsylvania,  in  one  case,  is  as  follows :  "  The 
deed  was  upon  record,  and,  being  there,  was  constructive  no- 
tice  to  all  the  world."  All  the  authorities  ^ree  that  there  is 
no  difference  in  legal  effect  between  actual  and  constructive 
iiotioe.*  But  tlie  purchaser  should  have  actual  notice  of  the 
previous  deed,  or  of  some  fact  which  would  satisfy  a  prudent 
maa  that  there  had  been  a  transfer  of  the  land.'  But  to  pre- 
vail against  such  prior  purchaser,  even  where  the  second  has 
no  notice  of  the  first  conveyance,  be  must  have  purchased 
upon  payment  of  a  good  and  valuable  consideration.^  But 
the  registration  of  a  deed  is  notice  to  those  only  who  claim 
title  through  or  under  the  grantor  in  the  recorded  deed.* 
Nor  is  it  notice  to  a  grantee,  in  a  deed  already  on  record,  of 
acts  done  by  bis  grantor  after  the  first  deed  was  reoorded.^ 
But  notice  to  an  ^^nt  or  trustee  is  notice  to  the  principal." 
If  a  vendee  make  a  mortgage  to  hie  vendor,  who  puts  it  on 
record,  it  ia  no  notice  of  the  vendee's  deed  from  the  vendor, 
which  ia  not  recorded,  as  gainst  a  second  purchaser  &om 
such  vendor.    Nor  is  a  purchaser  bound  to  take  notice  of  the 

1  HiU  V.  Kpler,  81  Penn.  St.  886.  See  Oodtxdd  v.  Lambert,  S  Uch.  Eq.  166 ; 
Belk  V.  Mui«7,ll  Rich.  (I«w)  QU ;.  HnriMii  r.  KeUy,  22  HI.  610;  4  Dane, 
Abr.  85 ;  Jamaica  Pond  a.  Chandler,  9  Allen,  169 ;  EUwon  k.  WilHm.  86  Tt.  67 ; 
WitkJni  V.  Ma7,  8  Head,  ITS  ;  Speer  d.  Etuh,  47  Peno.  St.  144;  Dixon  r.  I^ 
coate,  1  6m.  4  M.  Iff7 ;  PatUnon  r.  De  la  Bonds,  B  WalL  800 ;  BobiDett  ». 
Compton,  2  La.  An.  854. 

>  UiU*  V.  Smith,  B  WalL  81 ;  Mav^  r.  Kninoa*.  47  Uo.  806. 

•  Barney  e.  McCartj,  16  Iowa,  614 ;  Maopin  v.  Emmona,  47  Uo.  SOS  (  Shot- 
wall  p.  HaniioD,  22  Hich.  410. 

«  Elf  t>.  Wilcox,  20  Wit.  680 ;  iMtj  ».  Slmptoo,  3  Stockt  Ch.  24e,  249. 

*  George  b.  Wood,  S  Allen,  80.  •  Mf  en  *.  Bo**,  8  Head,  GO. 
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Te(K»d  of  R  deed  made  \>j  a  vendee  of  the  same  vendor,  if 
such  vendee's  deed  in  not  itself  on  record,  so  as  to  complete 
the  chain  of  bia  title.'  If  a  purchaser  knov  that  his  vendor 
has  made  a  prior  deed  of  the  estate  to  another,  it  will  not  aid 
him  in  getting  his  own  deed  on  record  first  that  he  did  not 
know  the  kind  of  conveyance  which  his  grantor  had  made.' 
And  in  determining  what  ahaH  be  regarded  as  constructive 
notice,  the  coorts  in  many  of  the  States  hold,  that  open  ffbd 
visible  possesBioQ  by  the  grantee  in  a  deed  is  to  be  deemed 
such  notice  of  it«  having  been  made ;  *  while  in  other  States 
a  different  rule  prevailst  holding,  at  least,  that  such  possession 
is  nc>t  to  be  deemed  conclusive  evidence  of  notice.*  The  cases 
cited  below  are  those  where  the  eourts  have  held  that  posses- 
sioQ  by  other  than  the  original  owner  was  evidence  of  notice 
of  an  unrecorded  deed  of  some  kind.  But,  to  have  it  received 
as  equivalent  to  actual  notice,  it  must  appear,  affirmatively, 
to  have  been  open,  visible,  exclusive,  and  aosmbiguoos,  such 
as  is  not  liable  to  be  misimderetood  or  misconstrued.  And 
BO  inference  is  to  be  deduced  from  posseBsion,  when  it  is  oon- 
sisteDt  with  the  possessory  title  on  record.'  Open  and  noto- 
rious possession  may  be  sufficient  to  put  a.  purchaser  on  inquiry 
as  to  the  existence  of  a  deed,  and  he  may  meet  this  by  show- 
ing that  be  made  diligent  but  InefEectual  inquiry.^  One 
ground  on  which  possession  obviated  the  necessity  of  notioo 
by  record,  as  put  in  an  early  case  in  Massachusetts,  was,  that 
a  man  out  of  poasession  of  land  could  not  convey  it ;  but  that, 

1  LaM7  V.  SimptM,  B  Stockt  Ch.  S4S.     *  Gallaud  r.  Jackmui,  26  CaL  87. 

1  WRtkim  tr.  Bdwudi,  28  TezM,  448 ;  Futridg«  v.  McKinner,  10  CaL  IBl ; 
Staflbrd  n.  Lick,  7  Cal.  479 ;  HnnKr  tr.  Wataon,  12  Cat.  S68;  Moniion  b.  E»\\j, 
22  LI,  610 :  Helnu  «.  Ma/,  29  Ga.  121 ;  Wyatt  v.  Elam,  2S  Qa.  201  j  B«rg  o. 
Shipley,  1  Gnnt.  Ca«.  429  i  Coleman  v.  BarUew,  8  Duti^.  S67 ;  Lea  n.  Polk  Co. 
Copper  Co.,  21  How.  408 ;  Hauphi  v.  Bmmoni,  47  Ho.  807 ;  Wktroaa  o.  Blair, 
S2  lows,  6S ;  Harper  a.  Peiry,  28  Iowa,  62 ;  BuaaeU  v.  8we«M j,  22  Mich.  239. 

*  Moor*  V.  Joordan,  14  Ia  Ad.  414 ;  NnttiiiK  e.  Herbert,  87  N.  H.  846 ;  Pom- 
tor  e.  BtOTem,  11  Met.  244  i  Mara  «.  Pierce,  9  Qnj,  806 ;  Doole/  v.  Wolcott, 
4  Allen,  406.  In  Feanejlyania,  the  coort  tmj,  poMeulora,  In  order  to  be  notice, 
matt  be  clear  and  nnequiTocal  poaeeaaioQ.    BiUinfton  >.  Welab,  6  Binn.  129. 

>  Colby  t>.  EomUton,  4  N.  H.  262  j  Emmoni  v.  Mnira/,  16  N.  H.  898 ;  Valr 
V.  8ieTenot,2SCd.490;  EI7  p.  Wilcox,  20  Wit,  fiSl ;  Patten  r.  Moon,  83  N.  H. 
884;  Tmadale  d.  Ford,  S7  lU.  310. 

*  Stir  «.  SieTOMt,  20  Cal.  490 ;  L«*trade  f.  Barth,  19  Cal.  676. 
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of  course,  can  apply  only  where  the  original  owner  is  as  much 
out  of  possessioa  aa  if  he  were  actually  disseised.*  In  Ohio, 
a  purchaser  is  charged  with  notice  of  the  equitable  title  of  the 
one  in  possession  of  the  estate  he  purchases,  whatever  that 
may  be.'  But  where  a  vendor  sold  a  part  of  his  estate,  and 
retained  a  part,  and  both  he  and  his  vendee  occupied  the 
premises,  it  was  held  not  to  be  a  notice  of  the  purchase.  To 
ha^e  that  effect,  it  must  be  exclusive,  open,  and  notorious, 
such  as  enclosure,  cultivation,  erection  of  buildings,  and  the 
like.'  In  all  this,  it  is  to  be  remembered  that  the  cecording 
of  the  deed  has  nothing  to  do  with  the  actual  passing  of  the 
title ;  it  is  but  notice  of  that  act  having  been  already  done.* 
In  many  States,  this  is  the  effect  of  the  statute  provisions  upon 
the  subject ;  but  in  others  it  is  a  construction  of  equity  as 
well  as  law,  that  it  is  a  fraudulent  act  for  one  who  has  already 
sold  and  conveyed  Ms  land  to  undertake  to  cheat  the  pur- 
chaser by  Belling  it  again  ;  and  that  whoever,  knowing  this, 
joins  to  aid  him  in  the  fi-aud  by  accepting  the  deed,  will  not 
be  permitted  to  avail  himself  of  it  in  a  court  of  justice.  It  is 
proposed  to  illustrate  some  of  these  general  propositions,  but, 
for  obvious  reasons,  without  attempting  to  go  into  a  detail  of 
the  legislation  of  the  several  States  upon  the  subject. 

52.  In  the  first  place,  it  has  been  held  in  the  following 
States,  and  probably  the  same  rule  is  in  force  in  all,  that  the 
date  of  the  record  of  a  deed  has  reference  to  the  time  of  its 
being  lodged  or  deposited  with  the  proper  recording  o£Gcer 
at  the  office  of  registration ;  namely,  Ohio,  South  Carolina, 
New  Jersey,  Alabama,  Rhode  Island,  Missouri,  Kentucky, 
Mississippi,  Massachusetts,  Vii^nia,  Vermont,  Connecticut, 
and  Indiana.^ 

1  AnoDrmoni,  Qaiocr.  370.  ■  UcEinz)e  v.  Parrill,  16  Ohio  St  168. 

■  Billington  r.  Welth,  6  Bino.  132 ;  Smith  o.  Yale,  31  Cil.  IM ;  Tmeid^  v. 
Ford,  87  HI  210.  See,  npon  poteeraion  being  noUce,  Crauen  r.  SwoTeland, 
22  lod.  434 ;  Duiiel*  v.  Dmrmm,  16  Vei.  249 ;  WoodwMtl  r.  Clu-k,  16  Mich. 
]12j  8tew4rt  c.  HcSweeiter,  14  WU.  468;  Boggi  v.  Andenon,  60  Ha.  161. 
And  fiir  what  vonld  amoant  to  implied  notice,  tee  Cnrtii  v.  Mcod^,  S  Met.  406. 

*  King  V.  Qilioii,  S2  lU.  864 ;  SlereDi  n.  Mone,  47  N.  H.  4B8 ;  Bvle  b.  FUke, 
108  U*H.  492. 

•  Walk.  Am.  L»w,  866 ;  Wunock  o.  Wtghtman.  1  BraT.  681 ;  Den  t>.  Richman, 
1  Oreen,  62  i  MnUorf  v.  8todder,6  AU.  601 ;  Dnbote  n.  Tonug,  10  Ala.  886i  ^choU 
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53.  In  the  next  place,  a  deed  duly  recorded  is  constructive 
notice  of  its  existence  and  ite  contents  to  all  p«nons  claim- 
ing what  is  thereby  conveyed  under  the  same  grantor  by  Bub- 
seqaent  purchase  or  mortgage,  but  not  to  other  persooB.* 
Thus  where  one  of  several  co-tenants  conveyed  the  entire  es- 
tate by  deed,  which  was  recorded,  it  was  held  not  to  be  a 
constructive  notice  to  his  co-tenants  of  such  deed,  inasmuoh 
as  they  did  not  claim  under  him.' 

•  54;  But  the  record  of  a  deed  is  not  constructive  ['SOSj 
notice  of  its  existence  or  contents,  nnlesa  all  the 
prerequisites  prescribed  by  law  to  be  observed  in  respect  to 
its  registration,  such  as  its  acknowledgment  and  the  like, 
have  been  complied  with.  Nor  would  it  be  constructive  no- 
tice if  the  deed  were  on  record  in  any  way  not  authorized  by 
law ;  and  the  same  would  be  true  of  any  instrument  not  re- 
quired by  law  to  be  recorded.'  It  is  also  true  that  the  regis- 
try of  a  defective  deed  is  no  notice  of  title  to  any  one.  If 
defective  in  the  formal  requisites  of  its  execution  or  proof,  It 

V.  SsTDoldi,  1  R.  L  90 ;  Eturrold  v.  Simonds,  9  Mn.  826 ;  Tivrit  c.  Owniby,  14  Uo. 
176;  GUI r. Fauntlerojr,  6  B.  Moa.  ITT  ;  HcRaTen  i>.  McGoire, 9  S.  ft  M.  31. 48 ; 
Haw.  Geo.  Sut  c.  IT,  j  98;  Horsle^  v.  Garth,  2  Gralt.  471 ;  Quirk  v.  Thomai, 
6  Hicb.  Te ;  HcCatM  v.  Orey,  20  Cal.  609 ;  Anonynioai,  Quincf,  876 ;  Keuler 
f.  Suta,  24  Ind.  B16;  Bigelow  e.  Topliff,26  VL  274,  286;  Hine  v.  Bobbiiu, 
8  Cmd.  847. 

>  Bate*  0.  NorcroM,  U  Pick.  234,  281 ;  Tlltonv.  Hunter,  24  He.  86 ;  Little  v. 
Hegquier,  2  He.   170;  Crockett  v.  Maguire,  10  Mo.  S4.    See  Fl7nt  v.  Aroold, 

5  Met.  619,  for  a  practical  appllcatiau  of  thii  princifde  ai  to  the  remotenen  of 
thii  grantor;  Wbit^glon  v.  Wright,  9  Ga.  28;  Shulti  d.  Moore,  1  McLean, 
620;  Doe  D.  Beardile;,  2  McLean,  412;  Walk.  Am.  Law,  868;  4  Kent,  Com. 
174,  note ;  4  Greenl.  CniUe,  462,  note ;  SUny,  Eq.  Jur.  g  408 ;  Shaw  v.  Poor, 

6  Pick.  86,  Sa  But  aee  ante,  p.  "486,  in  mm  of  ut<^pel ;  MlUer  v.  Bradford 
12  Iowa,  19. 

>  Holley  V.  Hawley,  89  Yt  683. 

■  Sholu  V.  Moore,  1  McLean,  620;  bhara  t.  BennlngtOD  Co.,  19  Tt.  230 ; 
Chotean  v.  Jonea,  11  SI.  300;  HemdoD  d.  Kimball,  T  Ga.  482;  Tillman  b.  Cow- 
and,  12  S.  &  M.  262 ;  Blood  c.  Blood,  2S  Pick.  80 ;  De  Witt  v.  Houlton,  17  Me. 
418;  Carter  v.  Champion,  8  Conn.  M9 ;  Story,  Eq.  Jur.  i  404  ;  Heiiter  v.  Fort- 
ner,  2  Binn.  40 ;  Shaw  o.  Poor,  6  Pick.  88 ;  Chenej  t>.  Watkini,  1  Harr.  &  J. 
627;  Doe  v.  Smith,  8  McLean,  362;  Lewii  v.  Baird,  8  McLean,  56;  Kenu  v. 
Swope,  2  Watu,  75 ;  Grarei  n.  Grarei,  0  Gray,  891 ;  Bamhani  v.  Chandler, 
16  Texaa,  441 ;  Boiiard  n.  White,  9  Bich.  Eq.  483 ;  Galpin  n.  Abbott,  6  Hicb.  17 ; 
UcKean  e.  HitcheU,  85  Penn.  St.  269 ;  Dunanme  v.  Burnett,  &  Clarke  (Iowa), 
95;  Peck  e.  Mallamt,  10  S.  T.  618;  Harper  v.  Bar*h,  10  Kch.  £q.  149;  Ely  ». 
Wilcaz,  20  Wit.  629 ;  Stcreni  v.  Hampton,  46  Mo.  406. 


.dbyCoOgIc 


820  LAW  OF  VEAL   PBOPEBTT.    '  [BOOK  HI. 

IB  not  entitled  to  registntlion  at  aU.^  So  a  record  of  a  deed 
in  a  wrong  county  haa  no  effeot  as  a  notice.* 

65.  The  record  of  a  deed  itself  limits  by  its  .terms  the  ex- 
tent to  which  it  constitutes  constructiTO  notice  to  others. 
Thus,  where  the  condition  of  a  mort^^enleed,  as.  written, 
was  to  pay  93,000,  but  the  record  showed  Uie  condition  to  be 
the  payment  of  9800,  it  was  held  to  be  a  constructive  notice 
of  an  incumbrance  of  8300  only.' 

56.  Id  some  of  the  States,  there  is  a  time  prescribed  within 
which  a  deed,  when  recorded,  takes  effect  by  relation  back 
from  its  delivery,  and  gives  it  precedence  over  intermediate 
conveyances,  even  as  to  persons  ignorant  of  such  unrecorded 
deed.  In  Ohio,  this  is  six  months  for  all  deeds,  with  the  ex- 
ception of  mortgages,  which  must  be  recorded  forthwith. 
But  a  deed  may  be  recorded  after  the  six  months ;  in  which 
case,  such  record  is  constructive  notice  only  irom  the  time  of 
its  actually  being  made.*  In  Kentucky,  the  time  is  the  record- 
ing ; '  in  Mississippi,  three  months.  But  if  the  deed  is 
[*5d3]  recorded  after  that,  *  it  is  notice  irom  the  time  of  its 
being  registered.'  In  Oeorgia,  the  time  is  twelve 
months  ;  and  if  two  successive  deeds  are  made  of  the  same 
land,  and  neither  is  recorded  within  the  prescribed  time,  the 
recording  of  the  second  deed  after  that  time,  but' prior  to  the 
first,  does  not  give  it  precedence  over  the  first.^  But  when 
recorded,  though  after  the  expiration  of  twelve  months,  it  is 
a  notice  from  the  time  of  its  record,  but  does  not  relate  back 
to  any  prior  time.'  The  same  rule  applies  as  to  the  effect  of 
a  record  made  in  South  Carolina;*  while  in  Pennsylvania, 

1  hhiiQ  D.  Bennington  Iron  Co.,  19  Vt.  246 ;  Huper  v.  Banh,  10  Bleb.  Eq. 
14B;  Meighen  p.  Strong,  6  Miw.  177,  a  deed  not  properlj  witneiied. 

*  Harper  v.  Taple?,  S6  Hiii.  610;  Stewart  n.  McSweeney,  14  Wl«.  468. 

*  Beekmin  n.  Frost,  18  Johni.  644 ;  Froat  v.  Beekman,  1  Johnt.  Ch.  299. 
See  Chumberlaln  u.  Belt,  T  Cal.  292;  Terrell  a.  Andrew  Connt^,  44  Ho.  309. 

*  Walk.  Am.  Law,  866,  S69;  1  Her.  Sut.  c.  M,  f  8. 

*  Applegate  v.  Qnuij,  9  Dana,  217.  Mortgagee  are  to  be  recorded  ta  tirtf 
iijt.  4  Greenl.  Cnii«e,  Dig.  446 ;  M'Connell  v.  Brown,  Utt.  Sel.  Ca*.  469,  46a ; 
Dale  V.  Arnold,  2  Bibb,  606;  Gen.  Sut,  18TS,  p,  266. 

*  MuRaven  r.  McGnire,  9  S.  &  M.  34;  Rev.  Code  IBTl,  c.  62,  p.  478. 

1  Tliomt.  Conr.  167  ;  Doe  >.  Reddin,  DudI  (Oa.)  1T7;  Martin  v.  Wiltluu, 
27  Ga.  4(W ;  Rer.  Code,  pt.  2,  %  2706. 

*  Heima  v.  O'Buinon,  26  Qa.  182 ;  AnderKin  t>.  Dugai,  29  Qa.  440. 
»  I*ger  V.  Uojle,  U  Hlch.  (Uw),  109;  Belt  e.  Mai»ey,  lb.  614. 
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where  the  time  is  six  months,  in  a  case  like  the  lut,  if  the 
seoonf]  deed  were  taken  without  actual  notice  of  the  first,  and 
were  recorded  first,  it  would  give  it  precedence  of  the  one 
first  executed.*  And  the  same  rule  applies  in  Ohio.'  The 
time  in  Now  Jersey,  as  stated  in  the  case  cited,  is  six  months; 
though  the  deed  may  he  recorded  after  that,  but  not  so  as  to 
affect  a  subsequent  bona  fide  deed  lodged  for  record  be- 
fore the  first  is  itself  lodged :  whereas,  if  the  prior  deed  is 
lodged  for  record  before  the  second,  though  after  the  expira- 
tion of  the  six  months,  it  will  take  precedence  of  the  second.' 
In  Alabama,  the  time  is  six  months ;  but  if  the  deed  is  re- 
corded afterwards,  it  is  notice  from  the  time  of  the  record.* 
The  times  allowed  for  recording  deeds  in  Delaware  and  Ten- 
nessee are  twelve,  in  Indiana  ninety  days;  in  Virginia  and 
Korth  Carolina,  no  time  is  allowed ;  and  in  Maryland  and 
South  Carolina,  six  months.^  In  Massachusetts,  in  deter- 
mining the  question  of  precedence  between  a  purchaser  or 
mor^agee  and  a  creditor,  no  time  is  allowed  for  the  former 
in  which  to  record  hig  deed.'  In  Connecticut,  the  grantee 
has  a  reasonable  time  in  which  to  record  the  deed,  in  order  to 
take  precedence  of  an  attachment  by  a  creditor  of  the  grantor.' 
5T.  In  some  States,  a  deed  requires  to  be  acknowledged, 
and  the  acknowledgment  certified  thereon,  in  order  to  its  op- 
erating to  pass  a  title.  This  is  the  case  in  Ohio ;  and  where 
the  certificate  left  the  name  of  the  grantor  blank,  it 
was  held  *  that  it  was  not  competent  to  supply  the  ['594] 
defect  by  parol  evidence.'  But  a  deed  may  convey  a 
title  as  against  the  grantor  and  his  heirs,  though  not  acknowl- 

'  Ughtoer  p.  Moonej,  10  Wttb,  407.  HortgAget  to  bs  recorded  id  tixtj 
4a.y.  4  Oreenl.  CruUe,  Dig.  446 ;  Poth  v.  Ansutt,  4  Watu  &  S.  307  i  Berg  d. 
Shipley,  1  Gnuit,  Cu.  420 ;  Souder  v.  Morrow,  88  Petm.  St.  88. 

•  Horthnip  D.  Brebmer,  8  Ohio,  892. 

•  Den  p.  Richmui,  1  Green,  43.  Now  flfteen  dif ■  onlj  are  allowed  tbi  re- 
cording a  ^eed  of  coDvejaiice,  but  none  for  mortgagee.  Nixon,  Dig.  1841,  182, 
%  18.  560,  3  10. 

•  Halioty  F.  Blodder,  6  AU.  601.  If  to  tecnre  a  debt,  the  time  i«  thr«« 
BMirtbt.    Thomt  Conr.  76. 

•  4  Kent,  Com.  467  ;  Virg.  Code,  1870,  tiL  88,  a  IIB ;  Ind.  Stat  toL  1, 1860^ 
p.  261 ;  N.  Car.  Stat.  1B7S,  c.  86,  fi  1. 

•  Cluhing  V.  Hard,  4  Pidk.  262,  266.      T  QoodaeU  v.  SDlUTan,  40  Conn.  68. 

•  Smith  V.  Hant,  18  Obio,  280,  268. 
VOL.  III.  21 
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edged  so  as  to  be  admitted  to  record.^  But  in  South  Caro- 
lina, Alabama,  and  Indiana,  a  mortgage  edgned  by  a  married 
woman  ia  not  binding  upon  her  unless  properly  acknowledged 
by  her,  and  this  acknowle^ment  most  be  properly  certified,) 
58.  In  some  of  the  States,  if  a  deed  ia  properly  admitted  to 
record,  it  may  be  used  in  evidence  without  any  further  proof 
in  the  first  place,  as  the  coorts  will  presume  that  all  the  cir- 
cumstances necessary  to  give  validity  to  the  inatrument  have 
been  complied  with.  The  States  in  which  this  is  true  are 
Kew  York,  New  Jeney,  PennaylTania,  Virginia,  North  Caro- 
lina, Georgia,  Alabama,  Illinois,  provided  it  had  been  duly 
acknowledged,'  Mississippi,  CaUfomia,  Kansas,  Texas,  Dela- 
ware, Wisconsin,  Kentucky,  and  Missouri.*  But  in  the  other 
States  the  deed  must  be  proved,  as  at  common  law,  in  order 
to  be  used  by  the  holder  in  evidence  in  questions  involving 
the  validity  of  the  deed.  Where  deeds  are  more  than  thirty 
years  old,  they  come  under  the  class  of  ancient  instruments, 
and  may  be  admitted  as  evidence  without  calling  the  attesting 
witnesses ;  but  if  executed  by  a  power,  by  an  agent  or  attor- 
ney, the  power  must  be  shown.'  In  Maryland,  the  enrol- 
ment of  a  deed  of  bargain  and  sale  is  evidence'  of  a  title,  with- 
out producing  the  original,  in  the  trial  of  an  ejectment.*  And 
the  same  is  true  in  Maine.^  In  several  of  the  States,  where 
it  becomes  necessary  to  make  out  a  party's  title  through 
deeds  between  other  persons  than  the  immediate  parties  to 
his  own  deed,  courts  admit  in  evidence  the  original  records 
or  certified  copies  of  recorded  deeds,  without  requiring  any 

>  BUin  D.  Stewut,  2  Iowa,  888 ;  Gibbi  v.  Swift,  12  Cush.  893 ;  Ricki  v.  RMd, 
10  CaL  S71.  See  alio  Doe  ».  Naylor,  2  Bbckf .  82 ;  SteTeoa  ».  Hanipton,  46  Ho. 
40S;  Laker.  Gri7,  SO  Iowa,  415;  >.  o.  86  Iowa,  469. 

>  G  Sut.  267 ;  Bruce  b.  Feny,  11  Qkh.  121 ;  McBryde  v.  Wilkiiuoil,  29  AU. 
002;  Feidne  i.  Aldridge.  IB  Ind.  290. 

■  Carpenter  r.  IJezter,  8  WalL  582. 

*  2  Greenl.  £t.  f  29B,  note;  Hntchiaoa  b.  Biut,  2  QnLtt.  SH;  Tonng  *. 
Bingo,  1  Mon.  80 ;  Toulmin  v.  Auitin,  6  Stew.  (  F.  410 ;  Ball  v.  HcCawtey, 
29Ga.366;  Clarke.  Troy,  20 Cal.  219;  Hanghton  e.Jonea,  1  Wall.  (U.  S.)  702; 
Doe  B.  FreHyman,  1  Houat.  (Del.)  &89;  Simpuin  e.  Mundee,  8  Euu.  181, 
TouDBe  ■>,  Guilbeau,  8  Wall.  (U.  S.)  640;  Uinchiiff  v.  Hinman,  ISWit.  ItG, 
luiden  B.  Bolton,  26  Cal.  406 ;  Samneli  r.  Borrowtcale,  104  Ma«i.  207. 

*  1  QreeDl.  Et.  J  21 ;  FeU  b.  Toung,  63  lU.  100. 

■  Hum  r.  Soper,  6  Hair.  &  J.  276, 2S0.  *  Batdi  >.  Batet,  UUn-US. 
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further  aatlieiiticataoD  thereof  bj  witneases ; '  and,  if  used 
in  making  out  a  chain  of  titles,  Buch  copy  will  he  accepted  aa 
evidence  that  the  peison  Bigoing  it  as  president  of  a  company- 
was  such  in  fact.' 

59.  In  some  of  the  States,  in  which,  aa  will  be  more  fully 
stated,  an  unrecorded  deed,  if  known  to  a  subsequent  pur- 
chaser, will  be  valid  and  effectual  aa  to  him,  will  not  be  so  as 
against  creditors,  although  known  to  them.  To  give  a  pur- 
chaser preference  over  a  creditor,  it  requires  that  his  deed 
should  be  recorded.  Such  is  the  case  in  Tennessee,'  Ken- 
tucky,* and  Virginia." 

60.  With  the  few  exceptions  above  referred  to,  the  pr<^o- 
sitioQ  may  be  regarded  as  applicable  to  all  the  States,  that 
actual  notice  has  the  same  effect  in  determining  the  right  of 
precedence  between  pereona  claiming  under  different  deeds 
from  the  same  grantor  as  a  record  thereof  regularly  made 
would  itself  have.  The  question  of  priority  of  rights,  arising 
from  a  priority  of  record  of  two  or  more  deeds,  arises,  properly, 
between  those  from  the  grantor."  And  in  order  that  one 
whose  deed  is  prior  in  record,  hut  subsequent  In  date,  to 
another,  should  claim  precedence  of  right  thereby,  he  must 
show  that  he  is  a  purchaser  for  a  consideration  actually  paid : 
the  recital  of  such  payment  in  the  deed  is  not  enough.'  If 
two  deeds  of  the  same  land  have  been  made  and  recorded, 
and  one  only  has  been  delivered,  the  latter  takes  precedence 
in  point  of  time  over  the  other.*  In  Pennsylvania  the 
record  of  a  deed  is  not  notice  to  a  stranger,  unless  it  is  also 
indexed;'  and  the  same  is  true  in  Missouri,  and,  to  a  qualified 

1  Dixon  n.  Doe,  6  BUckf.  100;  BctDlu  p.  Wright,  IS  Hck.  628;  Ward  v. 
Fuller,  IS  Fif±.  185 ;  Ekton  v.  CampbeU,  T  Pick.  10 ;  Funr  v.  FetMcdm,  80  N. 
H.268;  Marver  D.  Mitchell,  11  Foiter  (N.  E.),  682 ;  Cogut  ■>.  FHibr,  SS  Mitl. 
178;  S«.muel>  a,  BorrowicAle,  lup, 

>  Chamberlun  e.  Brsdie;,  101  MaM.  100. 

*  WMhington  ■>.  Troutdale,  Hart  &  T.  386,  301 ;  UlUrd  v.  Bncker,  0  Terg. 
U,T3. 

*  Edwvdi  t>.  Brinker,  SO  Dana,  0 ;  TUng  ir.  Qnj,  6  B.  Mon.  868,  ST4. 

*  Onerrant  r.  AndenoD,  4  Sand.  208.  •  Long  v.  BoUarhide,  24  Cal.  22T. 
T  Watkin*  B.  Edwardi,  2S  Tex.  447 ;  Boone  v.  Cbilei,  10  Feten,  211 ;  Parkw 

V.  For,  48  Mia*.  280 ;  Shotwell  r.  Harrtion,  22  Mick.  110 ;  BUbop  «.  Bcbneider, 
M  Bio.  472 ;  Maopin  e.  Emmons,  47  Mo.  SOi. 
■  Parmelee  c.  Simpton,  5  WaU.  (U.  S.)  81. 

*  Bptet  v.  Erani,  47  Peon.  141. 
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extent,  in  lowa.^  If  the  grantee  in  a  second  deed  which  is 
recorded  knew  of  a  prior  unrecorded  deed  when  he  took  it, 
the  latter  will  take  precedence  of  the  former,  though  the  real 
purchaser,  and  the  one  who  paid  the  consideration,  and  had 
the  deed  made  to  such  grantee,  did  not  know  of  the  prior 
deed.'  If  one  when  he  purchases  knows  that  his  grantor  has 
no  title,  he  cannot  set  up  his  deed  f^ainst  the  real  owner, 
although  he  did  not  know  who  he  was  when  he  took  his 
deed.'  And  to  give  one  a  precedence  as  a  bona  fide  pur- 
chaser, he  must  not  only  not  have  notice  of  a  prior  title 
when  he  purchases,  but  when  he  pays  the  consideration  also. 
If  he  paysi  after  such  knowledge  had,  he  cannot  claim  the 
rights  of  a  bona  fide  purchaser.*  Between  tlie  parties,  and 
against  the  heirs  or  devisees  of  the  grantor,  an  unrecorded 
deed  is  as  eifectual  to  pass  a  title  as  one  duly  registered. 

This  extends  to  creditors  and  subsequent  pur- 
[•595]  chasers,  who  are  bound  in  'the  same  manner,  if  they 
have  actual  notice.  Out  of  the  numerous  cases  sus- 
taining these  propositions,  a  few  only  have  been  selected  to 
illustrate  its  appHcation  in  different  States ; '  and  where  there 
are  several  grantees,  notice  to  one  of  them,  when  he  takes  the 
deed,  is  notice  to  all.* 

1  Biihop  n.  Schneider,  46  Ho.  472 ;  Barney  n.  M'Cuty,  15  lom,  622 ;  Wb»t- 
]ej  V.  Small,  2S  lona,  188. 

•  Mnrphy  n.  Nathani,  46  Penn.  St  BIS. 

•  Fitzhugb  V.  Barnard,  12  Mich.  HO.        *  Blancbud  ».  Tyler,  12  fiOch.  389. 
'  Ak^ma,  Ohio  Life  Ingurance  Co.  v.  Ledyard,  8  Ala.  866 ;  Well*  r,  Monow, 

SSAla.  12G.  — /Ui'noi'f,  Doe  V.  Iteed,4Scamm.  117;  Doe  d.  Heed,  2  Scamm.  371. 

—  Indiana,  Giyan  b.  Doe.  7  BUckf.  210;  Doe  v.  Beardiley,  2  McLean,  421.— 
lawa.  Hopping  B.  Bumham,  2  Greene,  39,  48.  —  Keaiudcy,  Applegate  n,  Gracy, 
B  Dana,  224 ;  Holing  «.  Ewiag,  Id.  76.  —  Jfain«,  Nason  ..  Grant,  21  Me.  160.  — 
Maaachtuetu,  Tnill  e.  Sigelow,  16  Mass.  406, 41S ;  Flynt  r.  Arnold,  2  Het.  622. 

—  Miaittippi,  Dixon  c.  Doe,  1  S.  &  M.  70.  —  Nea  Hampshire,  Roger)  v,  Jonei, 
8  N.  H.  264 ;  Wark  d.  Willard,  13  N.  H.  SSa  —  New  Jerteg,  Dea  n.  Richnun, 
1  Qreen,  iS.  —  Nein  York,  Schutt  d.  Large,  6  Barb.  373;  Jackion  n.  Leek, 
19  Wend.  339.  —  Ohio,  Irrin  c.  Smith,  17  Oliio,  226.  —  South  Carolina,  Martin  *. 
Qnattlebam,  8  McCord,  205,—  TmneMM,  Lillard  p.  Rucker,  9  Terg.  64,  78.  — 
Vermont,  Corliw  v.  CorliM,  8  Vt.  378.  —  Virginia,  Turner  b.  Slip,  1  Waih.  819 
See  also  Sicard  n.  Davig,  6  Pet.  124;  Van  HensieUer  d.  Clark,  17  Wend.  26, 
Bwan  0.  Moore,  14  La.  An.  888 ;  Morriion  s.  Kelly,  22  Dl.  610 ;  BoiUialter  v. 
Ector,  26  Ga.  66;  Miller  b.  Chittenden,  2  Clarke  (Iowa),  816;  Blain  o.  Stewai^ 
lb.  878i  Bicke  •>.  Reed,  IP  Cal.  571. 

•  Stanley  d.  Green,  12  Cal.  148 
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60  d.  A  question  has  been  raised,  whether,  if  an  ancestor 
has  conveyed  his  estate  to  one  whose  deed  has  not  beeu 
recorded,  and  has  died,  and  his  heir  has  conveyed  the  same 
estate  to  an  innocent  purchaser  who  has  had  his  deed  re- 
corded, he  can  hold  it  gainst  the  grantee  of  the  ancestor. 
Some  of  our  courts,  carrying  out  the  idea  that  a,  purchaser 
may  be  governed  by  what  he  finds  on  the  record,  and,  if  he 
finds  no  deed  there  recorded  from  the  ancestor,  has  a  right  to 
presume  that  his  title  descended  to  his  heir,  hold  that  the 
purchaser  from  the  heir,  whose  deed  is  recorded,  will  hold 
in  preference  to  the  grantee  of  the  ancestor  whose  deed  is  not 
recorded.^  Other  courts  hold  such  second  deeds  valid  as 
against  the  ancestor's  unrecorded  deed,  on  the  ground  that 
an  unrecorded  deed  is  a  mere  nullity  against  all  persons  but 
the  grantor  therein,  his  heirs  and  devisees,  and  persons  hav- 
ing notice  of  the  deed,  as  well  as  the  right  which  a  purchaser 
has  to  rely  upon  what  appears  upon  the  registry  of  deeds.' 
Other  of  our  courts,  holding  the  deed  of  the  ancestor  effectual 
to  divest  him  of  the  title,  maintain  that  he  had  no  estate  at 
his  decease  which  could  descend  t«  his  heir,  and  therefore  a 
deed  from  the  heir  could  not  take  effect  to  defeat  the  title  of 
the  grantee  of  the  ancestor.^  But  in  one  case,  where  one 
made  a  deed  of  all  his  right  and  interest  in  land  which  was 
not  recorded,  and  then  made  a  deed  **  of  all  his  estate  "  to 
another  who  was  ignorant  of  the  prior  deed,  it  was  held  that 
the  grantee  took  nothing  as  against  the  first  deed,  although 
the  second  deed  was  recorded.*  In  Iowa,  a  quitclaim-deed 
which  is  recorded  takes  precedence  of  an  unrecorded  prior 
deed  of  which  the  former  bad  no  notice.' 

61.  As  a  deduction  from  these  principles,  if  one  purchases 
of  another  who  holds  a  recorded  deed,  he  will  acquire  thereby 
a  precedence  over  one  holding  a  prior  unrecorded  deed  of 

>  ToDDBblood  V.  Tutine,  M  Ho.  289 ;  Eennedr  o.  Northnp,  15  lU.  118 ; 
UcCnUoch  V.  Eudaly.  8  T«rg.  846. 

■  Earte  ->.  Fiake,  108  Man.  491 ;  Fowert  r.  McFerron,  2  S.  &  R.  47. 

■  Hill  V.  Meeker,  21  Conn.  211 ;  Hkncock  e>.  Bereti;,  6  B.  Mod.  632 ;  EarUn 
V.  Beaton,  18  B.  Mon.  812. 

*  ManhaU  p.  BoberU.  IB  Minii.  40G. 

*  Pettlngill  B.  Derln,  SG  Iowa,  S61,  which  dlM  Does,  B«ed,  1  Scunin.  117; 
Bom  «.  Beckett*,  SO  Ind.  l&l. 
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'whicli  he  waa  oot  cognizant,  although  the  holder  of  such  re- 
corded deed  knew  of  the  existence  of  6uch  prior  deed  when 
he  took  his  own,  and  could  not  himself  have  claimed  any  pre- 
cedence. But  if  the  holder  of  the  earlier  deed  have  it  re- 
corded before  the  holder  of  a  deed  of  a  later  date,  but  an 
earlier  record,  who  took  it  with  knowledge  of  the  prior  deed, 
shall  have  actually  conveyed  the  estate  to  another,  though  lie 
is  ignorant  of  Buch  earlier  deed,  the  record  would  be  construc- 
tive notice  to  such  pui-chaser  trom  the  holder  of  the  later 
deed,  and  defeat  his  precedency  of  title. ^ 

62.  The  certificate  which  an  officer  taking  the  acknowledg- 
ment of  a  deed  ia  required  to  make  upon  the  deed,  if  it  is  in 
proper  form,  is  received  as  evidence  of  ite  own  genuineness, 
without  its  Gist  being  shown  affirmatively  by  whom  the  cer- 
tificate is  made.*  Where  it  &Ued  to  state  the  county  of  which 
the  ceririfying  justice  was  a  magistrate,  it  was  held  it  might 
be  shown  aliunde.^  And  to  uphold  such  certificates,  courts 
will  resort  to  the  instrument  itself ;  as  where  the  certificate 
mentioned  the  county,  but  not  the  State,  reference  was  had 
to  the  deed  which  recited  that  the  county  mentioned  was  in 
such  a  State.*  But  still  the  act  of  taking  and  certifying  an 
acknowledgment  of  a  deed  is  a  ministerial,  and  not  a  judicial 
one ;  and  he  may,  moreover,  be  required  to  testify  as  to  facts 
bearing  upon  the  capacity  of  the  maker  of  the  deed  to  exe- 
cute it."  If  he  omit  to  insert  the  requisite  facts  in  his 
certificate,  so  as  to  make  the  record  valid,  he  may  render  him- 
self liable  in  damages  for  such  neglect."  But  a  certificate  that 
a  married  woman  acknowledged  that  she  freely,  &c.,  executed 

>  TruU  f.  B[ge1oiT,  16  Uui.406,  418i  FI^Dt  v.  Arnold,  3Het.S19,e2T.  Sm 
Coffin  D.  Ka;,  1  Met.  212 ;  Adftins  i'.  Cadd;,  13  Pick.  460 ;  Hagthorp  v.  Hook, 
1  Gill  &  J.  270 :  BojntoD  v.  Reea,  8  Bck.  820 ;  Bkjlis  d.  Toang,  &1  111.  127 ; 
Brncket  d.  Ridhin,  M  Ha.  484. 

3  Thurman  d.  Cameron,  24  Wend.  8T,B2;  Henick  ir.  Wallace,  19  III.  486; 
Tracj  B.  Jenk«,  IS  Pick.  t&Bj  ThompwQ  v.  Uorgan,  6  Minn.  206;  People  r. 
Snyder,  41  N.  T.  402  i  Kelchline  n.  Eelchtioe,  M  Pemi.  St  76 ;  Dolph  «.  Barner, 
(OtegoD),  23  Am.  L.  R^.  748. 

*  Grmhftm  v.  AndenoD,  42  HI.  614 

*  Carpenter  e.  Deiter,  8  Wall.  528 ;  Brooka  s.  Cbi^n,  8  Tb  SSI  See  abo 
Lnffboro  B.  Parker,  12  S.  t  B.  48. 

*  Tramaa  n.  Lore,  U  Ohio  St.  161 ;  imtt,  •690. 
«  Fogariy  c.  Knlay,  10  Cat.  289. 
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A  deed,  was  held  to  be  equivalent  to  saying  that  she  signed, 
sealed,  and  deliyered  it,  and  implies  every  necessary  act  to 
make  it  valid.^  Bat  it  ts  competeat  to  contradict  the  effect 
of  what  it  states ;  as  where  the  deed  was  executed  and  ac- 
kno^rledged  before  the  proper  officer,  it  was  held  that  it  was 
competent  for  a  party  contesting  the  deed  to  show 
with  what  intent  *the  grantor  acknowledged  it,  in  [*596] 
Older  to  establish  that  the  deed  was  only  inchoate, 
and  never  fully  executed  and  delivered.'  It  haa  been  held 
in  Minnesota,  Pennsylvania,  Iowa,  and  California,  that  the 
certificate  of  acknowledgment  of  a  married  woman,  made  by  a 
m^istrate  opon  a  deed,  may  be  controlled  or  contradicted  by 
evidence.*  It  may  be  impeached  for  fraud,  duress,  or  undue 
influence  exercised  by  the  husband  over  the  wife.*  But,  in 
Indiana,  such  certificate  is  conclusive  evidence ; '  and  it  might 
be  generally  said,  that,  in  the  absence  of  fraud  and  duress,  it  is 
oonclDsive  of  eveiy  material  fact  appearing  on  its  face.  But 
it  woald  not  be  so  as  to  foots  which  the  magistrate  is  not  re- 
qnired  to  certify ;  and  though  it  is  not  concluave  between 
tiie  parties,  it  b  as  to  subsequent  purchasers  for  a  valuable 
conNderation  without  notice.' 

63.  In  regard  to  the  extent  to  which  a  purchaser  is  bound 
by  constructive  notioe,  and  what  a  purchaser  by  a  subsequent 
deed  is  presumed  to  know,  the  rule  is,  that  the  law  imputes 
to  snch  purchaser  a  knowledge  of  all  facts  relating  to  the 
same  land  appearing  at  the  time  of  his  purchase  upon  the 
muniments  of  title  which  it  was  necessary  for  him  to  inspect 
in  order  to  ascertain  the  sufficiency  of  such  title.'^    Thus,  if 

>  Smith  r.  WilUuni,  88  HiM.  66 ;  Oratum  v.  Andenon,  H  HI.  614. 
I  HutcbUon  D.  Riut,  2  Orttt.  804;  ante,  ■600. 

*  Dodge  V.  HoUiiuhead,  G  Mina.  25.  See  alio  Jackion  o.  Schoonmaker, 
4  Johnt.  ISl ;  JackioD  D.  Ua^ner,  12  Johni.  472;  ADnan  D. Foliom,  6  MiDD.  600 ; 
I^Dden  V.  BoltoD,  2«  CiL  404 ;  HaU  e.  Pftttenon,  61  Penn.  St.  289 ;  Borland  «. 
Watrath,  S3  low*.  ISO. 

*  Ejiter  r.  Hathewaj,  60  SI.  S22. 

*  H'Kcelj  V.  RockM',  6  Blaokf.  891.  So  It  Is  In  nUnoia  and  OregoD,  nnleii 
Impeached  on  the  ground  of  fraud  alleged  and  prored.  Gnham  v.  Anderson, 
42  m.  614 :  Dolph  0.  Barney  (Oregon),  28  Am.  L.  B.  761. 

*  WiUianu  e.  Baker,  Tl  Penn.  St.  462. 

■<  Blackw.  TasTit.84,8S;  Baltimare.ftc.o.  While,2GilI.444,467;  I«MMt, 
VoabL  E(|.  61S,  note;  Jackion  v.  Idvlngaton,  10  Johtu.  874j  Bnuh  v.  Ware, 
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one  takds  a  deed  which  refers  to  another  of  the  Bome  estate, 
in  which  are  contained  restrictive  covenants  as  to  the  mode 
of  using  the  estate,  and  this  deed  has  been  recorded,  it  is  no- 
tice to  the  purchaser  of  such  restrictive  chiuse.^  So  if,  in  a 
recorded  deed,  reference  is  made  to  another  deed,  also  on  rec- 
ord, in  which  it  is  stated  that  the  trees  growing  upon  the  land 
had  been  sold,  it  was  held  to  be  a  notice  of  such  sale,  although 
the  deed  by  which  they  were  conveyed  was  not  itself  upon  reo- 
ord.'  What  would  be  constructive  notice  in  such  cases  may 
be  said  to  be  a  knowledge  by  the  purchaser  of  some  facta 
which  would  put  him  upon  inquiry,  and  require  him  to  ex- 
amine other  matters  that  would  generally  unfold  the  true 
title.  All  deeds  referred  to  on  which  the  title  is  based  must 
be  examined  as  to  any  facts  which  they  may  contain  at  the 
purcha^r'e  peril.  A  recital  in  a  deed,  forming  a  link  in  the 
chain  of  title,  of  any  facts  which  shall  put  a  subsequent 
grantee  or  mortg^ee  upon  inquiry,  and  cause  him  to  exam- 
ine other  matters  by  which  a  defect  in  the  title  would  be 
disclosed,  is  constructive  notice  of  such  defect.^  And  if  an 
ordinarily  diligent  search  would  bring  to  the  inquirer  a 
knowledge  of  a  prior  incumbrance  or  alienation,  he  is  pre- 
sumed to  know  of  them.*  Thus  where,  in  the  deed  of  a  pur- 
chaser under  wtom  a  party  claimed  land  through  sundry 
mesne  cpnveyances,  a  restriction  as  to  building  thereon  was 
imposed ;  but,  though  mentioned  and  referred  to  in  several 
of  the  intermediate  deeds,  it  was  not  mentioned  in  that  of  the 
present  owner,  nor  in  several  of  the  next  preceding  mesne 
conveyances  j  and  the  question  was,  if  the  present  owner  was 
chaTgeable  with  notice,  the  court  held,  that  though  he  was 
not  shown  to  have  had  actual  notice,  **  yet,  aa  the  conveyances 
under  which  he  holds  refer  to  deeds  in  which  it  (the  restric- 

16  Pet  9S,  118 ;  Stoiy,  Eq.  Jur.  $  403 ;  Dkngh&dsj  v.  Paiiie,  6  Hiiui.  4G2, 46S ; 
2  Spence,  Eq.  767 ;  Fitzhugh  v.  Bunud,  12  Mich.  110 ;  Haaon  n.  Payne,  Walker, 
Ch.  469 ;  JuDiel  v.  Jamel,  7  Paige,  691 ;  Uarrii  v.  Fiy,  lb.  421 ;  tloora  b.  Ben- 
nett, 2  Ch.  Cai.  240;  Seeder  n.  Barr,  i  Ohio,  44G;  Bnrch  v.  Carter,  U  Aim. 
116. 

1  Gibert  s.  Peteler,  3B  N.  Y.  IBS.  *  White  v.  Vmtm,  102  Maia.  876. 

•  Hamilton  b.  Nott,  84  Conn.  601 ;  Aeer  e.  We»tcott,  46  N.  Y.  384 ;  Baker  k 
Matcher.  26  Mich.  63;  Cambridge  VaUey  Bank  b.  Delano,  48  IT.  T.  826. 

*  Flynt  r.  Amold,  2  Met  619,  Q25;  4  GreeoL  CiuiM,  Dig.  462,  oote. 
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tioD^  is  contained,  and  these  deeds  are  lecorded,  he  mtiBt  be 
taken  to  have  had  notice  of  the  existence  of  such  restiicticm 
in  the  original  deeds,  and  of  its  confiequencea."  ^ 

64.  Under  the  head  of  capacity  to  make  a  deed  whereby  to 
pass  a  title  may  be  coufiidered  the  aeiain,  or  want  of  seisin,  in 
the  grantor.  From  an  early  date,  the  policy  of  the  law  has 
not  admitted  of  the  conveyance,  by  any  one,  of  a  title  to  land 
which  is  in  the  adverse  seinin  and  possession  of  another. 
This  is  considered,  not  as  passing  a  title,  but  as  the  transfer 
of  a  right  of  action  in  violation  of  the  early  laws  against 
champerty  and  maintenance,  and,  therefore,  not  to  he  sus- 
tained by  the  courts.  The  statute  upon  this  subject  is  82 
Hen.  YIII.  c.  9.  In  Georgia,  a  conveyance  of  land  by  one 
against  whom  the  land  conveyed  is  held  adversely  by  claim 
of  title  is  void.'  And  in  Massachusetts  this  is  true,  though 
the  grantor  may  have  been  out  of  possession  only  four  months.^ 
By  the  deed  of  one  disseised  being  void  is  intended  only  that 
it  is  inoperative  to  convey  legal  title  and  seisin,  or  a  right  of 
entry  upon  which  the  grantee  may  maintain  an  action  in  his 
own  name  against  one  who  has  actual  seisin.  It  is  not  void 
as  a  contract  between  the  parties  to  it.*  But  the  possession 
of  a  tenant  at  will  is  no  objection  to  a  valid  grant  by  the  lessor 
of  the  estate  held  by  Mm.*  So  if  the  grantor  out  of  possession 
enter  upon  the  land,  and  deliver  the  deed  thereon,  it  purges  the 
seisin,'and  passes  a  good  title.'  And  the  doctrine  above  laid 
down  is  in  accordance  with  that  of  the  civil  law,  which  **  for- 
bids a  thii^  which  ia  litigious  to  be  ahenated."  ^  But  by  such 
a  deed  the  grantor  does  not  lose  his  right  of  seisin,  and  an 
action  will  lie  in  the  name  of  the  grantor  to  recover  the  land. 
The  title  to  the  land  is  unaffected  by  the  transaction.^  The 
doctrine  is  extended  to  mortgages.  If  the  moi-tgagee  is  dis- 
seised, he  cannot  assign  bis  mortgage.'    But  the  principle  does 

>  Gibert  t>.  Peleler,  88  Barb.  488,  612.  '  Joqm  b.  Monroe,  82  0«o.  1S8. 

*  Bohier  v.  Coffin,  101  Mu*.  1T9.  •  Fanner  v.  FeterMin,  111  Mau.  IGL 

*  Alexander  v.  Canw,  18  Atleo,  12.  *  Farwell  d.  Rogen,  99  Maat.  86. 
1  Ajliff,  2«. 

s  Brioley  t>.  Wbiting,  6  Pick.  848,  866 ;  Bany  v.  Adama,  S  Alleo,  498 ;  Load 
c  DbtUdk,  7  AUen,  200;  Kiacaid  d.  Meadow*,  8  Head,  192;  SbortaU  v.  Hlnck- 
lej,  81  lU.  219;  Sohler  v.  Coffin,  101  Maa«.  179. 

*  Dadmun  v.  Lonuon,  9  Alien,  88. 
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Dot  seem  to  spply*  except  in  rel&tion  to  that  of  vhich  eeifiio 
may  be  predicated ;  aa,  where  one  wroQgfully  diverted  a 
Btream  from  its  channel  through  the  land  which  the  owner 
conveyed  to  a  thii-d  person,  it  was  held,  that,  by  such  con- 
veyance, a  right  to  the  flow  of  the  water  passed,  the  doc- 
trine of  being  oat  of  seisin  not  applying  to  such  natoral 
easements  as  watercourses.^  And,  until  the  law  was  al- 
tered in  Maine  by  statute,  a  disseisin  of  the  mortgt^r 
rendered  his  deed  void,  as  well  as  an  assignment  by  the 
mortg^ee.'  In  Indiana,  a  deed  by  one  while  disseised  is 
void  agUDst  the  one  in  possession,  not  upon  the  ground  of 
champerty  or  maintenance,  but  by  force  of  early  and  uni- 
form usi^e.'  In  Vermont,  a  deed  under  such  circumstances 
is  void  as  to  strangers,  but  good  between  the  parties  to 
it,  and  is  good  in  equity.*  But  it  is  always  in  the  power 
of  the  disseisee  to  make  a  good  deed  of  the  premises  by  making 
an  entry  upon  the  laud,  and  then  delivering  his  deed.'  Hie 
effect  of  a  disseisin  by  construction  upon  the  disseisee's  right 
to  convey,  by  reason  of  the  disseisor  being  in  under  color  of 
title,  seems  to  he  this :  If  he  enters  under  a  deed  which  he 
believes  to  be  a  valid  one  to  convey  title,  he  will  be  so  for  in 
poasession  of  all  the  land  described  in  his  deed,  that  tlie  owner 
would  be  disseised,  and  could  not  convey  till  he  regained  his 
seisin  by  entry;  but  if  the  deed  under  which  he  holds  ia 
void,  and  he  knows  it,  the  owner  would  be  no  further  dis- 
seised than  the  actual  possession  and  occupation  extends  of 
him  who  enters  under  such  a  deed.^  With  a  wise  regard  for 
the  peace  and  protection  of  titles,  this  principle  has  been  gen- 
erally adopted  as  the  law  of  the  several  States,  although  a 
different  rule  prevails  in  Bome  of  them.  Among  the  States 
where  this  principle  of  law  has  been  held  to  prevail  are  New 
York,  North  Carolina,  Vermont,  Indiana,  Kentucky,  New 

1  Coming  c.  Troj'  Itod  Tmctarj,  40  K.  T.  IQl. 

*  Wllllami  V.  Buker,  49  He.  428. 

*  Webb  V.  Thompion,  2S  Ind.  4S2.     In  a«niiui  Ini.  Co.  ».  'Orim.  33  Ind. 
SS7,  the  coDrt  hold  auch  a  deed  "  Totd  Tor  malnteiunctt." 

*  Parkn.  Pnti,S8Tt.fi5S;  White  v.  FoUer,  $S  Vt  3)4. 

*  Waner  r.  Bull,  18  Abt.  4. 

■  UTiDgtlou  r.  Peru  Iron  Co.,  9  Wend.  611,  tSU,  628;  Hoon  v.  Wattar, 
31Ii>d.68. 
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Hampshire,  MaSBachosetts,  Michigau,'  Geoi^a,  and 
MissisgippL*  But  the  principle  applies  only  as  to  *  the  [*6973 
ODe  holding  adversely  at  the  time  the  deed  is  made, 
and  those  claiming  onder  him.  As  to  all  the  rest  of  the  world, 
the  deed  would  be  valid  and  effectual.'  Merely  being  out  of 
possession  on  the  part  of  the  grantor  does  not  avoid  a  deed, 
when  it  arises  &om  a  mistaken  arrangement  in  respect  to  the 
dividing-line  between  him  and  the  adjacent  owner,  where 
each  supposes  he  is  rightfully  occupying  his  own  land,  with- 
out intending  to  interfere  with  the  rights  of  the  other.*  And 
this  further  effect  would  follow  from  such  conveyance,  that 
though  no  title  is  thereby  created  in  the  grantee  as  against 
the  tenant  holding  adverse  possession,  and  the  original  title 
remains  in  the  grantor,  still  he  holds  it  as  trustee  for  the  use 
of  his  grantee,  so  far  that  his  grantee  may  sue  for  possession 
of  the  land  in  the  grantor's  name ;  and  the  possession,  when 
thus  gained,  enures  to  the  benefit  of  the  grantee.^  There  are 
exceptions  to  the  rule  as  to  the  effect  of  adverse  possession 
upon  the  validity  of  a  deed,  among  which  is  the  case  of  the 
State  granting  lands.  As  the  State  cannot  he  disseised,  no 
adverse  possession  can  affect  its  right  to  convey  its  lands.* 

>  Co.  Lit.  3U  a;  Ldor,  Beal  Prop.  26S;  Den  v.  Shearer,  1  Morpb.  lU; 
Hoyte  «.  Logui,  1  Der.  496;  Thonuui  v.  Cuneroo,  24  Wend.  87;  Ewiogv. 
B«*U7, 4  Bibb,  424 ;  Uathonie  n.  HftiDei,  lMe.238;  Duneo.  Wingate,  12tI.H. 
291;  OreBham  o.  Webb,  20  G*.  S20;  Beinu  v.  Hay,  lb.  121;  Betsej  v.  Tor- 
nnoe,  84  HUa.  182]  Parker  v.  Proprietor!,  &«:.,  8  Met.  9S;  Galbreath  v.  Doe, 
B  BUckf.  866;  Wade  v.  Lindeej,  fl  Met.  407,  414 ;  SeUeck  v.  SUrr,  6  Tt.  198; 
Stockton  D.  Wllliamt,  ]  Doug.  (Ulcb.)646.  A«  to  the  character  of  adrenepo*. 
■euioQ  which  render*  ft  deed  Toid,  lee  Foxcroft  >.  Baraei,  20  He.  12B.  Id  WIi- 
coniin,  in  order  to  have  inch  a  deed  Totd,  the  adyene  claimant  must  be  in  actual 
poaaeasion,  or  in  DDder  color  of  title  b;  deed  clearly  covering  the  land  Id  qnettion. 
Granger  v.  Swart,  1  Woolw.  91. 

■  Halmi  r.  May,  29  Oa.  124. 

*  IJTinBiton  V.  Peru  Iron  Co.,  0  Wend.  511,  628;  Uringiton  v.  Proiena, 
S  ffill,  626 ;  Edwards  v.  Koyi,  18  Vt.  473 ;  Wade  o.  Ltndtey,  6  Met.  407, 414 ; 
-Stockton  V.  William*,  1  Dou^.  {Mich.)  &4fl ;  Setiej  v.  Torrance,  84  Mis*.  188 ; 
UnWenit;  of  Venn<ait  s.  Joaljn,  21  Vt.  61;  Pamnm  e.  Peteraon,  111  Mau. 
161. 

'  gparhawk  e.  Bogg,  IS  Gray,  686 ;  Cleveland  ».  Flagg,  4  Cush.  78. 

>  Wade  r.  Lindsef,  GMet.418, 414;  BetMj  v.  Torrance,  84  Miu.  138,  1S9; 
livingitcn  v.  Pern  Iron  Co.,  fl  Wend.  628;  Stockton  p.  WlUiann,  1  Dong 
(ADch.}  607;  Jackuin  v.  Leggett,  7  Wend.  880;  Wilaon  v.  Nance,  11  Humph. 
IM  ;  Edwardi  p.  Parkhnr*t,  21  Vt.  472. 

*  Feopla  P.  Major,  &c.,  28  Barb.  240 ;  Ward  v.  Bartholomeir,  8  Pick.  409. 
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Kor  does  such  possession  affect  the  validity  of  a  sale  under  a 
judicial  decree,  or  by  a  public  officer  acting  id  that  capacity.* 
The  possession  of  a  tenant  holding  over  is  not  so  adverse  to 
hia  lessor  as  to  render  his  deed  of  the  estate  invalid.'  Among 
th^  States  where  a  conveyance  of  lands,  though  in  the  ad- 
verse possession  of  another,  will  pass  the  grantor's  title  as  a 
valid  deed,  are  Pennsylvania,  Maine,  Michigan,  Illinois,  South 
Carolina,  Wisconsin,  and  Ohio.' 

65.  In  Ohio,  a  deed  is  valid,  though  made  on  Sunday.*  It 
would  he  void  in  Indiana  if  delivered  on  that  day ;  but  it 
may  be  good,  though  made  on  that  day,  if  delivered  upon  an- 
other day.^  If  one  receive  a  deed  on  Sunday,  and  give  back 
a  declaration  of  trust  at  the  same  time,  he  cannot  hold  the 
estate  independent  of  such  trust.*  A  deed  given  by  the  way 
of  composition  of  a  felony  caunot  be  avoided  for  that  reason 
by  the  grantor ;  but  a  deed  obtained  by  duress  of  imprison- 
ment may  be  avoided,  by  the  grantor  or  his  heirs,  by  a  re-entry 
upon  the  premises.^  No  influence  short  of  &aud  or  duress, 
ezeited  upon  the  grantor,  will  avoid  a  deed,  unless  it  amount 
to  destroying  hia  free  agency.*  But  a  deed  may  be  avoided 
at  common  law  for  fraud,  in  part  or  in  full,  depending  upoa 
circumstances.  Thus,  where  a  grantor  is  made  by  fraud  to 
include  three  parcels  of  estate  in  a  deed,  when  he  had  sold 
only  one,  he  may  lecover  back  the  parcels  thus  fraudulently 
conveyed  without  affecting  the  deed  as  to  the  other  parcels.' 

66.  There  is  a  class  of  conveyances  of  lands,  which,  though 
formal  in  all  respects,  and  effectual  between  the  parties,  are, 
by  the  policy  of  the  law  or  by  statute,  held  to  be  void  to  a 
certain  extent.  This  embraces  what  are  known  as  fraudn- 
lent  conveyances,  where  the  intent  of  the  parties  to  the  same 

1  H»nnttD.Ren&o,  82Miu.  130;  FrizEle  v.  VeAcb,  lDaiu,211,216;  Jurett 
>.  TomliDMm,S  W.&S.IU. 

*  Taylor  V.  KeQf,  8  Jouct,  Eq.  2W. 

»  CreHOQ  B.  Miller,  2  Watu,  272 ;  Hall  v.  Aihhj,  S  Ohio,  9B ;  Benuet  v.  WU- 
llami,  6  Ohio,  461 ;  Me.  KeT.  Stat.  c.  TS,  {  1 ;  ShortaU  d.  Hinckiey,  81  HL  219 ; 
Fetrow  v.  Merriweather,  58  lU.  279 ;  Crane  b.  Beeder,  21  Mich.  S2  j  Stewart  fc 
McSweenej,  U  Wi«.  471 ;  Poy«»  b.  Wilkini,  12  Rich.  420. 

*  Swiaher  B.  Willismi,  Wright  (Ohio],  764.   See  Trac^e.  Jenki.lG  Flck.MA. 

*  Love  B.  WelU,  25  Ind.  506.  •  Faion  r.  FolTey,  110  Masa.  B98. 
'  Worceiter  d.  Eaton,  11  Mmi.  888 ;  ■.  o.  18  tSut.  871. 

<  Hone  e.  Howe,  99  Haw.  99.  •  Baitlett  ■>.  Dnke,  100  Uam.  177. 
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ia  to  defrftud  the  creditors  or  the  subsequent  purciaserg  of  the 
grantor  by  means  of  such  conveyance.  The  questions  aris- 
ing under  these  are  usually  referred  to  the  statutes  of  13 
Eliz.  c.  5,  and  27  Eliz.  o.  4  ;  though  these  are  said  to  be  in  af- 
firmance of  the  common  law,  and,  in  one  form  or  the  other,  pre- 
vail over  all  the  United  States.  The  first  of  these  statutes 
relates  to  creditors,  and  provides,  in  general  terms,  that  all  con- 
veyances of  lands  intended  to  defraud  or  delay  creditors,  shall, 
as  to  such  creditors,  be  void.*  It  was  held  in  New  Hampshire, 
that  if  one  conveys  bis  land  to  defraud  his  creditors,  and  this 
te  known  to  a  subsequent  purchaser  irom  the  same  grantor, 
he  can  hold  nothing  by  his  deed,  although  made  for  a  valua- 
ble consideration.^  But  in  Massachusetts,  such  second  pur- 
chaser would  hold  against  the  fraudulent  purchaser,  although 
cc^izant  of  the  deed  when  he  took  his  own.*  But,  in  order 
to  be  fraudulent  as  to  creditors,  it  must  be  a  conveyance  of 
something  which  is  subject  to  be  levied  upon  for  debt.  If, 
therefore,  a  debtor,  with  ever  so  fraudulent  intent  in  respect 
to  hia  creditors,  convey  what  the  law  exempts  as  a  home- 
stead, it  could  not  be  avoided  on  that  account.*  As  the  ques- 
tion in  these  cases  depends  upon  the  bona  jidea  with  which 
the  transaction  takes  place,  it  would  be  transcending  the  pur- 
poses of  this  work  to  attempt  to  present  in  detail  the  cases 
wherein  the  questions  considered  related  to  what  should  be 
deemed  evidence  of  good  or  bad  faith.  But  this  may  be 
stated,  that  no  declarations  made  by  the  grantor  after  the 
conveyance  has  been  completed  will  be  admitted  to  impeach  ' 
the  deed  for  fraud.'  A  fewgeneral  principles  may,  however, 
be  properly  stated.  In  the  first  place,  such  conveyance, 
though  fraudulent,  is,  if  otherwise  sufficient,  and  for  a  valua- 
ble consideration,  valid  as  to  all  innocent  purchasers  not  privy 
to  the  fraudulent  intent.     Thus,  if  a  fraudulent  grantee  con- 

I  Surton,  Beat  Prop.  SS  221-228 ;  8tor7,  Rq.  fS  SKI-SM ;  Sand*  p.  Codiritie, 
4  John*.  6S6, 669 ;  1  Am.  LMd.  Cm.  68 ;  Peonimui  u.  Cole,  8  Met.  499 ;  Coolidgs 
■.  HelTin,  42  N.  H.  626. 

*  Steven*  t>.  Morte,  47  N.  H.  681-667. 

*  Bicker  p.  Haih,  14  Mmi.  141 ;  Clftpp  t>.  Lettherbee,  IB  Rck.  1ST. 

«  Wood  i>.  Chamben,  20  Tex.  264 ;  DrenUer  v.  B«ll,  11  Wii.  114 ;  OiuMtt 
*.  Oront,  4  Met.  490  ;  Story,  Eq.  {  867  j  Dutforth  v.  BeUtle,  4S  Tt  138. 

*  Bridge  e.  Eg^eeton,  14  Hu«.  260;  St^lMch  e.  Stewwl,  11  WiU.  681. 
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vey  the  estate  to  a  bona  fide  purchaser  for  a  valuable  cod- 
sideratioD,  the  couTeyance  is  good,  aRd  the  first  grant  will  be 
puiged  of  the  fraud.'  So,  though  the  grantor  makes  the  con- 
Teyance  with  a  fraudulent  intent,  it  will  not  affect  the  validity 
of  the  transaction  uulesa  the  grantee  was  cognizant  of  his  in- 
tent, or  participated  in  it.*  And  though  the  design  be  oiigi- 
nally  fraudulent  as  to  creditors,  and  known  to  the  grantee 
60  as  to  be  void  as  to  creditors  so  long  as  the  traueactions  had 
that  character,  yet  it  may  become  valid  by  being  pui^ed  of 
the  fraud  by  matter  ex  pott  feuAo,  if  the  fraudulent  intent  is 
abandoned.^  But  if  vendor  and  vendee  participate  in  die 
purpose  of  the  vendor  to  de&aud  or  delay  creditors  by  con- 
veying his  land,  it  will  be  void  as  to  such  creditors,  though  a 
^  '  full  and  valuable  consideration  may  have  been  paid  for  the 
same.*  Whether  the  intent  be  to  defraud  present  or  future 
creditors,  it  will  be  void  as  to  them  if  the  grantee  partici- 
pate in  the  intent,  although  the  grantor  may  have  been  paid 
the  full  value  of  the  estate,  or  may  have  other  property  to  afiy 
amouut.'  In  respect  to  conveyances  that  are  voluntoi-y,  that 
is,  made  without  a  valnabl^e  consideration,  the  cases  are  very 
numerous,  but  not  uniform.  Aud  it  may  be  remarked  in 
passing,  that  the  consideration  of  marriage,  or  an  express 
promise  to  marry,  if  the  marriage  ultimately  be  prevented  by 
the  death  of  the  grantor,  is  regarded  in  law  as  a  valuable  one, 
and  takes  the  case  out  of  the  category  of  voluntary  convey- 
ances." The  editors  of  the  American  Leading  Cases  have 
collected  thcBe  cases,  accompanied  by  discriminating  com- 
ments upon  the  classes  into  which  they  divide  themselves. 
That  such  conveyances  are  not  void  as  against  subsequent 

1  OrienUl  B«iik  o.  Ha*kiiu,  S  Uet  S40 ;  JackMm  e.  Henry,  10  Johnt,  18B ; 
8ome>  ET.  Brewer,  2  Pick.  18j,  198.  8e«  CUpp  d.  Tin«U,  SO  Pick.  247 ;  Wri^t 
t>.  HoweU,  86  Iowa,  2B3. 

3  Bridge  D.  EgglettOD,  U  Hku.  SCO ;  BairiBonv.Tnutee*,  Ac.,12UMi.4e2i 
Carpenter  v.  Muten,  42  Barb.  SOO ;  Hoglies  et.  Montr.  21  Iowa,  499. 

■  Orienul  Bulk  «.  Uaskiu,  8  Met.  S40 ;  Verplank  v.  Sitxty,  12  Jobu.  652; 
8t«rry  o.  Arden,  1  Jobni.  Ch.  261 ;  fimytb  e.  Carltile,  17  N.  H.  418. 

*  Story,  Eq.  S  363 ;  WHght  v.  Brtmdii,  1  Ind.  886 ;  BnffluK  o.  Tiltoo,  13  Ind 
SaO ;  Chapel  ».  CUpp,  £9  loira,  194. 

*  Vadtworlh  V.  WiUiami,  100  MaM.  ISl. 

<  Smith  D.  AUen,  5  Allen,  158 ;  gtenj  p.  Aideo,!  Jqlmi-Cli.  361;  HottOS*. 
Cantiil,  11  L^gh,  176 ;  Frodgen  s.  iMgbaiD,  1  Sid.  188. 
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ereditors,  where  no  intent  exists  to  defraud  sach  creditors, 
»eeina  to  be  admitted  law.^  And,  if  not  &auduleDt  at  the 
tinae,  no  saheequent  creditors  can  disturb  the  title.'  While, 
aa  to  previous  creditors,  different  coarts  have  applied  dif- 
ferent d^^rees  of  stringency  in  the  mie,  it  may  be  laid 
dovm  as  a  general  proposition,  that,  if  such  conveyance  be 
made  to  any  person  other  than  a  child,  it  will  be  void  as  to 
exiating  creditors ;  and  when  made  to  a  child,  or  as  a  settle- 
ment npon  a  wife,  whether  it  shall  be  void  or  not  depends 
upon  the  condition  of  the  grantor  as  to  his  ability  to  pay  his 
debts  out  of  his  remaining  property  at  the  time  of  its  being 
made.  And  it  may  be  added,  that  such  voluntary  convey- 
ances are  uniformly  recognized  as  valid  between  the  parties 
and  their  representatives.*  Thus  a  deed  by  a  &tber  to  bis 
daughter  at  his  wife's  request,  in  consideration  of  her  having 
joined  with  him  in  conveying  her  estate,  of  which  he  had  the 
benefit,  was  held  good  ;  and,  in  the  absence  of  an  intent  to 
defraud,  did  not  come  within  the  category  of  voluntary 
conveyances.*  Even  cases  of  voluntory  conveyances,  for 
eonsideration  of  blood  or  affection,  are  only  presumptive  evi- 
dence of  fraud,  if  the  grantor  be  then  in  debt,  which  may  be 
rebutted  by  evidence.'  Thus  tt  is  laid  down  as  a  general 
proposition,  that  a  voluntary  conveyance  for  the  benefit  of 
one's  wife,  for  the  consideration  of  love  and  affection,  will  be 
void  as  agtunst  existing  creditors,  if  he  is  insolvent.'  In  other 
eases,  such  a  conveyance  has  been  held  to  be  fraudulent  as  to 
future  as  well  as  present  creditors.^    The  same  principle  was 

^  TnLfton  tt.  H&wM,  102  Man.  Ml ;  Beal  b.  Wuren,  2  Onj',  447 ;  Lcmnora  v. 
OknpbeU,  60  B«rb.  fS. 

*  Tbftcher  b.  Phinney,  T  Allen,  160. 

*  Seiton  e.  Whwton,  8  Wheu.  22B ;  SalmoD  v.  BenaeU,  1  Conn.  626 ;  1  Am, 
Lead.  Cu.  4&-6e ;  Doe  d.  Hurd,  7  BUckf.  610 ;  Bullitt  *.  Taylor,  34  Hiw.  108, 
IKJ,  and  CMM  dted  in  tbe  argnment;  Story,  Eq.  }}  802,  304,  STl ;  Rnde  *. 
LiTingiton,  8  Johni.  Ch.  600,  601  j  Hinde'i  Leuee  b.  Longworth,  11  Wheat  199. 
See  Waahband  o.  Waihband,  27  Conn.  4S4,  for  the  diatlnctlon  between  an  inade- 
qoale  and  no  coniideralirai,  in  lli  effbct  where  grantor  owei  exiiting  debta :  Id 
Iha  tonner  the  deed  will  be  good,  unlen  made  with  a  tVaodulent  intent.  Lerow 
V.  TTilmaTtb,  9  Ailta,  860 ;  Uracer  u.  Meroer,  29  lows,  667.     . 

*  Brooki  p.  DalryiDple,  13  Allen,  lOS. 

*  LeMwe. 'imiiunh,9Alleii,886;  Pomanr  «.  Bidley,  48  N.  H.  118. 

*  Baldirin  a.  Tnttle,  28  Iowa,  74. 

T  BadAeld  n.  Buck,  8fi  Conn.  829,  838 ;  Caae  v.  Pbelpa,  39  N.  T.  104 ;  Paolk 
>.  Cooke,  89  Conn.  6U ;  Barage  v.  Mnrphy,  84  N.  T.  600. 
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applied  in  a  case  irhere  8  debtor,  in  failing  circumstances, 
bought  land  and  took  a  deed  in  hia  wife's  name,  and  they 
together  conveyed  to  B,  who  knew  enough  facts  to  create  a 
reasonable  ground  for  belief  that  the  deeds  were  designed  to 
enable  the  purchaser  to  defraud  his  creditora.  It  waa  held 
ti  that  B  could  not  hold  the  estate  i^aiust  the  purchaser's  cred- 
itors.' There  is  a  pretty  large  class  of  cases,  in  which,  whether 
ft  settlement  of  his  land  by  one  in  debt  shall  be  held  fraudu- 
lent or  not  as  to  his  creditors,  depends  upon  the  circumstances 
under  which  it  is  done.  Thus  one,  having  more  property 
than  enough  to  pay  bis  debts,  provided  a  house  for  bis  wife 
aod  children  by  a  voluntary  conveyance  for  that  purpose, 
and  it  was  held  to  be  valid ; '  and  nobody  but  his  creditors 
could  call  such  a  transaction  in  question.^  But  the  proposi- 
tion is  subject  to  the  limitation,  that  the  transaction  is  fair, 
and  not  with  a  view  of  defrauding  his  creditors  at  the  time, 
or  with  a  view  to  future  indebtedness.*  It  is  good,  though 
voluntary  in  favor  of  a  son  or  wife,  if  he  still  has  property, 
which,  in  the  common  course  of  dealing,  is  amply  sufficient  to 
secure  his  creditors.*  Where  the  conveyance  is  made  with 
an  actual  fraudulent  intent,  it  may  be  avoided  by  subsequent 
as  well  as  previous  creditors.^  The  cases  cited  below  fully 
sustain  the  foregoing  proposition.^  The  law  in  Case  v.  Phelps 
is  stated  thus,  in  substance:  If  a  man  about  to  engage  in  haz- 
ardous business  convey  his  estate,  without  consideration,  for 
the  benefit  of  his  wife  and  family,  if  the  same  shall  prove  dis- 
astrous it  would  be  a  fraud  even  as  to  future  creditors,  and 
may  he  avoided  by  them.  In  Pennsylvania  it  was  held,  that 
whether  such  a  settlement  would  be  fraudulent  or  not  de- 
pended on  whether  the  husband,  in  such  case,  did  engage  in 

1  Baker  e.  BIIm,  SB  S.  T.  70.  80.  >  Gridle^  v.  Wataoa,  6S  OL  191. 

■  Brldgford  ».  Riddel,  66  Dl.  261 ;  Moritz  n.  Hoffman,  86  lU.  653. 

*  PraH  V.  Mren,  66  111.  34 ;  Van  Wyck  n.  Beward,  6  Paige,  63. 

*  Miller  t>.  Pearce,  tW.kS.  101 ;  Poiten  v.  Foaten,  4  Whart.  42 ;  Bteirart ». 
Kogera,  36  Iowa,  896 ;  Sedgwick  v.  Hace,  Blatchford,  J.,  6  Am.  Law  Ber.  IBl. 

■  Farkman  «.  Welch,  19  Pick.  281.  But  we  BulUtl  i.  Taflor,  S4  ADm.  740, 
741;  Coolidgev.  MelTin,  42B.  H.  E21.522J  Hendifeldt  v.  George,  S  Mich.  468; 
Beach  v.  White,  Walker,  Ch.  496 ;  lb.  487. 

T  Manton  t>.  Hanton,  64  He.  176 ;  Bridgford  d.  Riddel,  66  Dl.  264 ;  Redfldd 
e.  Buck,  36  Conn.  829, 338 ;  Caae  r.  Fbelpi,  89  N.  T.  164 ;  Fre«mui  >.  Pope, 
L.  R.  S  Eq.  206. 
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Buch  bnsiDesa.  A  mere  intent  to  contract  future  debts  would 
not  be  sufficient,  if  it  was  not  carried  out.  The  point  turns 
upon  whether  bis  motiTe  in  mablDg  the  conveyance  was  to 
withdraw  the  property  from  the  reach  of  the  debts  subae- 
quently  incurred.^  But  in  England,  the  case  cited,  of  Free- 
man V.  Pope,  eeems  to  maintain,  that  if,  when  one  makes  a 
voluntary  settlement,  be  ia  indebted,  and  a  .prior  creditor  is 
delayed  in  the  payment  of  his  debt,  it  might  be  set  aside  by 
a  subsequent  creditor,  however  solvent  the  debtor  might  have 
been  when  he  made  the  settlement,  or  however  free  from  any 
fraudulent  intent  in  making  it.  Bat  In  Minnesota,  no  one 
can  object  to  a  fraudulent  conveyance  who  was  not  a  creditor 
at  the  time  it  was  made.'  But  that  a  voluntary  conveyance, 
made  in  good  faith,  will  be  good  f^inst  a  subsequent  pur- 
chaser with  notice,  seems  to  be  the  better  rule  of  law  as  now 
prevailing  in  the  United  States,  though  held  otherwise  in 
England;  and  it  would  not  be  good  against  a  subsequent 
purchaser  without  notice,  if  for  a  valuable  consideration.' 
Another  class  of  conveyances  which  were  good  at  common  law 
have  been  declared  fraudulent  by  statute  under  the  doctrine 
of  modern  bankrupt  and  insolent  laws;  and  that  is,  convey- 
ances intended  to  give  undue  preferenoee  to  creditors,  and  to 
prevent  an  eqaal  distribution  of  a  bankrupt's  assets  among 
his  creditors.*  In  such  case,  the  assignee  of  the  insolvent 
debtor  may  go  on  and  sell  the  estate  as  his,  and  will  pass  a 
good  title  without  doing  any  thing  to  set  aside  the  convey- 
ance.' But  though  a  debtor  be  Insolvent,  and  .convey  his 
whole  estate  to  satisfy  a  single  bona  fide  debt,  it  will  be  a 
valid  conveyance  at  common  law,  though  both  parties  knew 
it ;  nor  can  the  other  creditors  disturb  it,  except  by  pro- 
cess in  bankruptcy  or  insolvency.*    It  may  be  added,  that, 

1  WillUmi  9.  DsTii,  69  Pemi.  St.  21-28. 

•  Stona  V.  M;«Ti,  9  Midd.  811. 

•  Storj,  Eq.  M  427,  438;  C&thcirt  v.  RabiDKD,  6  Feten,  264,  280;  BmI  „ 
Wuren,  2  Qn7, 44T ;  Doe  v.  Riuhun,  IT  A.  ft  E.  ir.  ■.  724 ;  J&ckion  b.  Toitd, 
4  Cow.  e03 ;  BlarT7  v.  Aidea,  1  JohDi.  Ch.  SBl.  See  Upton  v.  BuMtt,  Cro.  Elii. 
446 ;  Buckle  b.  HiuUieU,  18  Tea.  100 ;  Smith  v.  Allen,  6  Alien,  4G6 ;  Tr«f  ton  •. 
Hbwm,  102  Hui.  Ml. 

4  Peanlmui  v.  C<d«,  8  H*L  COO ;  "Sarf  «.  Uenill,  8  Allen,  461 ;  Mua.  Qen. 
8t^  c  lis,  S  91. 

•  VreeUnd  c.  FteeUud,  103  Hue  4TB.        *  fflddingt  p.  Sean,  UG  Maia.  606. 
VOL.  III.  22 
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thoagh  the  deed  be  rolimtary  and  fraadnlent  in  its  intent,  it 
is,  neverthelees,  valid  and  effectual  i^^ainst  the  gnntor  and 
his  bein.^  It  may  also  be  added,  that,  in  Bunn  v.  Winthrc^ 
a  volantary  deed  settling  lands,  in  which  the  gntntor  had  a 
chattel  interest,  upon  a  natural  daoghter,  was  sustained  in  a 
court  of  equity,  althoi^h  after  executing  it,  but  without  dfr- 
livery,  the  grantor  sealed  it  up  with  his  will,  and  rettuned  the 
custody  of  it  till  his  death.*  The  court,  in  the  first  casa 
cited,  say :  "  The  instnunent  is  good  as  a  voluntary  settle- 
ment, though  retained  by  the  grantw  in  his  posseesion  until 
bis  death."  And  in  the  other  case  the  court  aay:  **  A  Tol- 
nntary  settlement  fiurly  made  ia  always  binding  in  equity 
upou  the  grantor,  unless  there  be  a  clear  and  decisive  ptoof 
that  he  never  parted,  nor  intended  to  part,  with  the  posseauon 
of  the  deed."  An  important,  and  what  muet  be,  when  pub- 
lished, a  leading  case  upon  the  subject  of  voluntary  convey- 
ances, has  recently  been  decided  by  Bates,  Chancellor,  in 
Delaware,  in  which  the  quaation  was,  whether  equity  would 
interpose  and  set  aside  a  voloutaiy  conveyance  of  his  estate 
made  by  a  man  in  contemplation  of  marriage,  and  while 
under  a  marriage  engagement.  The  Chancellor  goes  fully 
and  with  discriminatioa  into  the  consideration  of  the  Ei^- 
lish  and  American  cases,  and  comes  to  a  clear  and  satis- 
fectory  conclusion,  that  for  a  man  or  woman,  on  the  eve 
of  marriage,  to  convey  away  his  or  her  estate  (in  this  case  it 
was  the  entire  property  of  tJie  husband),  if  done  witJiout  a 
valuable  consideration,  and  not  disclosed  to  the  otiier  party 
before  the  marriage,  would  be  so  &r  a  fraud  per  te  upon  the 
marital  rights  of  the  other  party,  that  equity  would  set  it 
aside  so  far  as  it  conflicted  with  these  rights,  although  the 
party  so  defrauded  did  not  know  whether  the  person  he  or 
she  was  about  to  marry  had  been  possessed  of  the  property  in 
question  or  not.  In  that  case,  the  husband  having  died,  the 
■widow  and  cbUdren  applied  to  have  the  voluntary  convey- 
ance made  by  him  in  trust  for  himself  for  life,  and  after  his 
death  to  go  to  his  sisters,  set  aside  in  their  i&vov.  The  Chan- 
cellor held  the  conveyance  void  as  to  her  right  of  dower,  but 

1  JackioD  B.  Game]',  16  Johni.  1B9 ;  Upton  v.  Buiet,  Od.  Elii.  416. 

>  Bunnt'.Wmtbiop,!  J(dioi.Ch.829;  SoaTerl^e  v. AideD,  1  John*. Cb. 2S& 
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bindiog  upon  liis  childrea  and  heira,  aod  decreed  accord- 
ingly.' So  where  a  woman,  on  the  eve  of  her  marriage,  con- 
veyed her  lands  withoat  the  knowledge  of  her  intended 
hasb&nd,  and  without  consideration,  it  was  held  fraudulent 
as  to  him.'  la  re^MCt  to  deeds  obtained  by  duress  or 
fraud  at  common  law,  if  the  party  so  obtaining  a  deed,  which 
is  duly  executed  in  matter  of  form,  convey  the  estate  to  a 
honafuU  purchaser,  ignorant  of  the  duress  or  fraud,  for  a  val- 
uable consideration,  the  lattor  will  hold  the  estate  purged  of 
BQch  fraud  or  duress."  And  Uiis  apidies  to  cases  where  wives 
liave  been  induced  to  join  with  their  hosbandi  in  oonveying 
lands  of  tbo  wife  ;  where,  for  example,  ^e  is  induced,  b;  un- 
due influence  of  her  husband  or  others,  to  join  in  a  deed,  it 
will  not  affect  the  validity  of  the  grantee's  title,  unless  he 
was  party  or  |nivi(y  to  such  influence.* 

67.  The  instances  are  numerous  where  an  innocent  puiv 
chaser  will  hold  an  estate  as  f^ainst  another  owner,  although 
(be  person  of  whom  he  purchased  could  not  have  held  against 
such  owner.  Thus,  if  one  purchase  an  estate  of  one  who 
holds  a  recorded  deed,  and  was  not  cognizant  of  a  prior  un- 
recorded deed,  he  holds  by  a  good  title,  and  may  convey  it 
even  to  one  who  was  cognizant  of  such  deed ; '  but  if  one, 
having  made  a  deed  of  land  which  is  unrecorded,  make  a 
Moond  one  which  is  recorded  to  one  who  was  cognizant  of 
the  first,  and  the  holder  of  the  first  deed  gets  the  same  re- 
oorded  befoiQ  the  holder  of  the  second  has  conveyed  the 
estate,  whoever  purchases  of  the  second  will  be  bound  by 
the  record  of  the  first  deed,  and  cannot  claim  the  righte  of  an 
innocent  purchaser  without  notice.' 

1  dwndlcr  B.  HolUngiwanh.  *  B«biiiKin  if.  Buh,  71  Faim.  SL  S86. 

■  Somei  V.  Brewer,  3  Kck.  184,  208;  WorcMter  v.  Eaton,  .11  Mui.  879; 
Deputy  D.  SUpetfaH,  IS  CaL  802. 

•  WhiU  V.  Qmm,  lOT  Hut.  836. 

•  Bampiwii.  Plitner,  1  Johni.  Ch.  SIB;  Btotr,  Bq.  {  410i  BeU  *.  TwillgM, 
18  N.  H.  169;  Hwrwon  tr.  Forth,  Prao.  Cbaao.  61;  lowtber  v.  Cailtao,  2  Atk. 
189 ;  TnU  r.  Biselow,  16  IiImi.  406. 

•  Iljitt  *.  AnuM,  S  MeL  ftlA 
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SECTION  m. 

WHA.T  PBOFEBTZ  HOBI  BS  OOJ!I  VEXED  BT  DEED. 

It  remains  only,  wbile  considering  the  oonstitnent  elements 
of  a  deed  aa  a  means  of  creating  a  title  hj  private  giaat,  to 
inquire  what  ia  embraced  under  "  a  thing  to  be  contracted 
for,"  —  one  of  the  requisites,  aa  given  by  Lord  Coke,  in  tiie 
passage  already  cited.^  In  other  words,  in  the  conveyance 
of  what  property  is  a  deed  necessary  ?  and  to  ivbat  proper^ 
does  it  apply  ? 

"  As  a  genera]  rule,  vhere  a  mail  has  a  proper^,  he  may 
grant  to  others  estates  in  and  rights  of  enjoyment  of  it,  and 
the  grantees  may  maintain  actions  against  those  who  disturb 
these.  A  man  entitled  to  land  may  grant  leases,  may  grant 
exclusive  herbi^,  a  right  of  depasturing,  a  right  of  way,  or 
a  right  to  game.  He  may  grant  the  mines  underneath,  <» 
the  right  to  get  at  the  minerals,  and  other  rights  in  and  over 
the  property,  or  enjoyment  of  it.  So,  if  the  land  ia  covered 
with  water,  he  may  grant  rights  of  fishing.  So  the  grantee 
of  mines  may  r^rant ;  and  in  all  these  cases,  the  grantee  may 
maintain  actions  in  respect  of  the  rights  granted."*  The 
owner  of  land  adjoining  a  bridge  across  a  river,  over  which 
people  were  accustomed  to  pass  to  cross  the  river,  and  thoa 
avoid  using  the  bridge,  granted  by  deed,  to  the  bridge 
company,  a  right  to  obstntct  this  travel  over  his  land  for 
the  purpose  of  avoiding  payment  of  toll,  and  also  a  right  to 
occupy  his  land  for  a  road.  It  was  held  to  he  an  interest  in 
the  land  which  might  be  granted  by  deed,  under  which  th« 
grantees  might  prevent  persons  passing  across  it,  and  main- 
tain an  action  ^unat  a  stranger  who  should  use  the  land  for 
that  purpose.' 

It  will  be  borne  in  mind,  that  the  former  distinction,  aa  to 
the  necessity  of  a  deed,  between  what  lies  in  livery  and  what 

1  Co.  lit.  S6  b ;  onf*,  pp.  •66S,  •CM. 

*  Per  Bmnwetl,  Kntlsll  v.  Bnoewell,  L.  B.  2  Ex.  IL 

■  CUremont    Bridge  b.  Bo/m,  43  Vt.  780. 
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lies  in  grant,  haa,  at  laet,  been  practically  abolished 

in  England  by  the  •statute  of  8  and  9  Vict.  c.  106,   l*59S] 

§  2,  and  was  nerer  in  force  in  this  conntry.    Since 

the  statute  of  frauds,  29  Charles  II.  o.  8,  A.  D.  1676,  a  deed 

has  been  required,  in  order  to  conyey  a  freehold  interest  "  in, 

to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or 

hereditaments." ' 

The  subject  of  what  property  lies  in  grant,  and  requires  a 
deed  to  create  or  transfer  a  title  to  it,  was  minntel;  considered 
by  the  early  writers,  to  some  of  whom  reference  is  here  made, 
rather  by  way  of  example  and  illustration  than  with  a  view 
of  giving  a  complete  summary  of  what  may  and  must  be  so 
conveyed.  It  is  laid  down  as  a  proposition,  having  few  and 
only  special  exceptions,  that  sach  things  as  lie  in  grant,  and 
not  in  livery,  generally  caunot  be  granted,  or  given  without 
deed  ;  and  therefore  rents  and  services,  and  such  like  things, 
which  are  in  gross,  and  not  incident  to  some  other  thing,  may 
not  be  granted  without  deed." 

Whatever  it  requires  a  deed  to  create  at  first,  requires  a 
deed  to  transfer  from  one  grantee  to  another.  And  the  same 
is  tme  in  respect  to  sarrendeis ;  as  in  the  case  of  a  convey- 
ance, or  surrender  of  an  existing  rent  chaise,  or  rent  seek.' 
Remainders  and  reversions  in  fee,  or  for  life,  are  grantable 
only  by  deed,  and  can  be  surrendered  only  by  deed.*  A 
grant  by  deed  of  an  acre  of  land,  covered  bywater,  would  be 
good."  So  a  grant  of  a  way,  either  de  novo  or  of  one  already 
existing,  most  be  by  deed.^  But  a  mere  license  to  do  some- 
thing upon  another's  land,  like  hunting  or  walking  upon  it, 
is  not  the  subject  of  a  grant  by  one  to  another,  unless  it  be  a 
license  to  take  the  property  in  another's  land,  which  cannot 
pass  without  a  deed.'  It  may  be  added,  in  general  terms, 
that  every  easement  or  servitude  in  lands,  being  an  interest 

1  Bnmne,  But  Fraodi,  {  6. 

■  Sbep.  Touch.  280;  1  Wood,  Codt.  176, 177. 

*  1  Wood,ConT.176,I8e;Beniietp.Wcitbeck,Popb.l87;  Sbep.Tinidi,S29. 

*  1  Wood,  CotiT.  177, 178 ;  Perklni,  g  61 ;  Co.  lit.  888  a  ;  S  Bolle,  Abr.  63, 
Gnnt,  6 ;  Shep.  Toncb.  280. 

*  I  Wood,  Codt.  176 ;  Co.  lit  i. 

*  1  Wood,  ConT.  177 ;  Beaadel]'  v.  Brook,  Cro.  Jw.  189. 

'  1  Wood,  ConT.  1B3 ;  F«rkiui,  98 ;  Monk  v.  Batter,  Cro.  Ju.  674 
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therein,  can  be  acquired  only  by  grant,  or  what  is  deemed  to 
be  eridence  of  an  original  grant ;  and  in  this  are  embraced, 
rights  in  one  man  to  take  away  the  soil,  or  profits  of  the  stnJ, 
of  another,  called  profit  d  prendre,  if  such  right  be  of  a  free- 
hold or  inheritable  character.^  A  qnestion  has  of  late  been 
raised,  how  br  Uiere  may  be  a  property  in  ice  formed  apon 
ponda  and  streams  which  would  be  the  subject  of  sale  or 
larceny  distinct  from  the  ownership  of  the  land  covered  by 
the  water  of  the  stream  or  ponda.  In  Indiana  it  was  held, 
that,  if  ice  be  made  upon  a  public  canid,  the  owner  of  the  land 
might  take  the  same,  if,  by  so  doing,  he  do  not  injure  the 
banks  or  tow-path.*  In  another  case  it  was  held,  that  ice 
formed  in  a  stream  or  pool,  caused  by  a  dam,  upon  one's  land, 
belongs  to  the  owner  of  the  land ;  and,  being  of  value,  if  one 
take  it  without  right,  be  would  be  liable  to  an  indictment  for 
so  doing.'  In  Connecticut  it  was  held,  that  ice  formed  apon 
an  artificial  mill-pond  belonged  to  the  owner  of  the  pond,  and 
not  to  the  riparian  land-owner.*  In  Massachusetts  the  court 
left  the  question  undecided  in  one  case;'  bat  in  another* 
they  held,  that  if  a  mill-owner  flow  another's  land  by  his  mill- 
pond,  and  ice  forms  upon  it,  the  land-owner  may  cut  and 
carry  it  off,  provided  he  do  not  thereby  appreciably  diminish 
the  head  of  water  at  the  dam  of  the  mill-owner.  And  the 
Talue  of  such  a  right  is  to  be  taken  into  estimate  in  fixii^ 
the  damages  occasioned  to  the  land-owner  by  flowing  bis 
land.  In  the  matter  of  water,  the  owner  of  the  bed  of  a 
stream  may  grant  a  certain  quantity  of  water  to  be  taken  ont 
of  it,  or  a  certain  amount  of  water-power  measured  and  ascer- 
tained ;  but  if  the  grant  be  of  a  water-power,  it  can  only  be 
taken  or  used  for  the  propulsion  of  machinery.'  But  where 
the  grant  was  of  a  privilege  to  draw  so  many  inches  of  water 
under  so  many  feet  of  head,  it  was  held  to  be  an  admeasure- 
ment of  the  quantity  of  water,  and  not  of  the  power  granted.' 

1  Wuhbam,  Euemenli,  24,  8d  tA.,  ud  euei  cited. 

■  Edgerton  tt.  Huff,  26  Ind.  85 ;  3uu  r.  Fottmerer,  80  Ind.  SST. 

■  atat«  V.  Pottmerer,  8S  Ind.  402  *  MUl  Birer  t.  Smltli,  S4  Conn.  Uft 

*  Cammingi  it.  Burett,  10  Coah.  189. 

■  FaiDB  V.  Woodi,  106  Maw.  178.    See  kbo  Lomun  v.  Bmuod,  8  Udi.  83. 
T  McDonald  d.  Aikew,  29  C«l.  207. 

•  Tonaiioer.CDOBer,46H.  T.  S40,  MT. 
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A  man  maj  grant  trees  gtoiring  on  liia  own  land  vitbont 
deed ;  so  he  maj  com  on  the  ground,  or  fruit  upon 
trees  *  standing  on  hia  land,  although  these  may  not  [*599] 
have  been  eevered.  And  the  same  is  true  of  the  tim- 
ber, stone,  or  other  materials,  of  a  house  then  standing  upon 
his  estate  ;  and  the  donee,  in  such  a  case,  may  take  it  away 
after  the  donor's  death.  The  law  regards  these  things  as  so 
much  of  Uie  character  of  chsttela,  as  not  to  require  the  for> 
mality  of  a  Heed  to  pass  property  in  them.'  But  the  grant  of 
the  vesture  of  land,  such  as  the  herbage  and  the  like,  can 
only  be  made  by  deed.* 

The  true  qnestion  in  the  sale  of  trees  and  growing  crops  by 
parol,  whether  the  property  therein  passes  or  not,  ia.  Does 
such  Bale  come  within  the  fourth  or  the  seventeenth  section  of 
the  statute  of  frauds  7  If  the  latter,  the  sale  is  effectual  and 
complete  as  soon  as  the  property  bargained  for,  or  any  part 
thereof,  has  been  accepted  and  received  by  the  vendee,  even 
before  the  trees- or  crops  are  severed,  and  the  purchaser  has 
thereby  acquired  an  irrevoeahle  license  to  enter  upon  the  ven- 
dor's land,  and  cut  and  carry  them  off  as  chattels.  If,  on  the 
other  hand,  they  come  within  the  fourth  section,  on  the 
ground,  that,  until  severed,  they  form  a  part  of  the  realty  or 
an  interest  in  the  land,  the  sale  of  them,  to  be  effectual,  must 
be  evidenced  by  some  wrTtiug  signed  by  the  vendor ;  and  a 
parol  license  to  enter  and  cut  them  might  be  revoked.  A 
very  recent  case  in  England,  Marshall  tf.  Green,  has  been  de- 
cided while  the  present  edition  of  this  work  has  been  paaeing 
through  the  press,  in  which  there  had  been  a  sale  by  parol  of 
twenty-two  growing  trees,  whereof  the  pnrchaser  had  out  and 
disposed  of  six.  The  vendor  then  forbade  his  entering  to  cut 
the  remainder,  and  fastened  the  gate  by  which  the  pur- 
chaser could  gain  access  to  the  trees.    The  vendee  broke 

1  1  Wood,  CoDT.  179;  &  Id.  IS,  Dote;  PttUni,  H  67,  C9;  Stwp.ToDdi.2Sl. 
But  lee  Trull  v.  Falkr,  !8  Me.  MB,  and  mU,  p.  *6TS,  that  •  deed  is  neceuu?  to 
eoDver  •  flxtnre,  like  a  ihliiBle-mUl.  Clafllii  b.  Cupeoter,  4  Met  6B0 ;  Smith  e. 
BnriBan,  9  B.  ft  C.  661 ;  Bmw  v.  Boberti,  6  B.  1 C.  829 ;  WhitmRnh  p.  Walker, 
1  Met.  818.  But  tee  BodweU  p,  PhUlipi,  9  M.  A  W.  601 ;  and  Green  r.  Arm- 
•troDg,  1  Denio,  660 ;  M'Gregor  v.  Brown,  10  S.  T.  117,  that  a  tale  of  itanding 
licea  can  oolj  be  hy  writing,  and  not  by  paioL 

*  1  Wood,  Con*.  179,  diet  No;,  U. 
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open  the  gate,  cut  the  remaining  trees,  and  carried  them 
away ;  and  for  this  the  vendor  brought  trespass :  but  the 
court  held  that  the  action  would  not  lie,  inasmuch  as  the  ven- 
dee (]id  DO  more  than  he  had  a  right  to  do  under  the  li- 
cense given  him  by  the  sale  of  tbe  trees  as  chattels,  which 
license  the  vendor  could  not  revoke.  The  trees  were,  by  the 
contract,  *'  to  be  got  away  as  soon  as  possible."  ^  The  case 
turned  upon  the  ^t,  that  the  trees  were  to  be  at  once  cut  and 
severed  from  the  realty ;  and  the  cutting  and  disposing  of  a 
part  was  accepting  and  receiving  the  whole,  under  the  seven- 
teenth section.  If,  as  a  part  of  the  contract  of  sale,  they  were 
to  stand  upon  the  land  for  any  period  of  time,  definite  or  in- 
t  definite,  it  would  not  be  a  sale  of  chattels,  but  of  an  interest 
in  land.  The  court  held,  also,  that  the  sale  of  growing  grass 
would  be  that  of  an  interest  iu  land  ;  but  if  it  were  of  grow- 
ing crops  of  aqnual  culture,  whether  fit  for  harvesting  or 
requiring  to  stand  upon  the  soil  and  derive  their  nutriment 
from  it  to  bring  them  to  maturity,  the  sale  would  come  under 
the  head  of  chattels.  In  undertaking  to  compare  or  reconcile 
the  rulings  in  the  above-mentioned  case  with  the  English  and 
American  cases  upon  the  same  subject,  the  language  of  the 
court  in  Rod  well  v.  Phillips  *  may  be  adopted :  "  It  must  be 
admitted,  taking  the  oases  altogether,  that  no  general  rule  is 
kid  down  in  any  one  of  them  that  is  not  contradicted  by 
some  other."  In  that  case  it  was  held,  that  a  sale  of  growing 
fruit  is  the  sale  of  an  interest  in  land,  and  is  distinguished 
from  that  of  crops  of  annual  culture.  Id  Smith  v.  Surman,' 
the  contract  was  to  purchase  certaia  growing  trees  at  a  oer- 
t^n  price  per  foot,  to  be  cut  by  the  vendor.  It  was  held  not 
to  be  within  the  fourth  section  of  the  statute,'  but  within  the 
seventeenth.  Parke,  J.,  says,  "  The  defendant  could  take  no 
interest  in  tbe  land  by  this  contract,  because  he  could  not  ac- 
quire any  property  in  the  trees  till  they  were  cut."  It  is  to 
be  borne  in  mind,  that  whatever  is  grewing  upon  the  eoil,  if 
belonging  to  the  owner  of  the  fi-eehold,  passes  with  it  if  the 
land  is  conveyed  ;  *  and  a  &eehold  interest  in  growing  trera 

■  9  H.  ft  W.  60G. 
«  .tljKe,  p.  •026. 
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ma^  be  conveyed  like  any  other  freehold  interest  in  land.* 
The  bearing  of  this  will  be  perceived  when  the  efifeot  of  a 
veodor'a  deed  is  considered,  whereby  he  conveys  lands  having 
npon  them  growing  trees  which  he  had  previously  sold  by 
parol,  hut  of  which  sale  the  grantee  had  no  notice.  What 
passes,  if  any  thing,  by  a  parol  sale  of  growing  trees,  has  been 
differently  held  by  different  conrts  in  the  United  States.  In 
Connecticut,  a  sale  of  a  part  of  the  freehold  which  may  be 
separated  therefrom,  as  of  gravel,  stones,  timber,  trees,  the 
boards  and  bricks  of  houses  to  be  pulled  down  and  carried 
away,  is  held  not  to  be  within  the  statute  of  &auds.>  In 
Kew  Jersey,  the  court  hold  standing  trees  to  be  "  a  part  of 
the  inheritance,  and  can  only  become  person^ty  by  actual 
severance,  or  by  severance  in  contemplation  of  law  as  the 
effect  of  a  proper  in»trument  in  writing."  *  So  the  court  of 
New  York  say,  "  Trees  form  a  part  of  the  land,  and,  as  such, 
are  real  property ;  and  a  contract  for  the  sale  of  them  is  a 
contract  for  the  sale  of  an  interest  in  the  land."*  In  Vermont, 
so  long  as  trees  are  annexed  to  the  land,  and  are  not,  in  con- 
templation of  law,  severed  therefrom,  they  cannot  be  sold  by 
verbal  conti-act."  The  construction  given  by  the  courts  of 
Mastiacbusetts  to  such  a  sale,  when  the  several  cases  upon  the 
subject  are  analyzed  and  compared,  seems  to  be  this:  It  is 
not  a  sale  of  an  interest  in  land,  but  a  passing  of  an  interest 
in  the  trees  wlun  they  are  severed  from  the  freehold  ;  in  other 
words,  it  is  **  an  executory  contract  for  the  sale  of  chattels  as 
they  shall  be  tbereafterward  severed  from  the  real  estate, 
with  a  license  to  enter  on  the  land  for  the  purpose  of  re- 
moval." "  And  so  far  as  it  implies  a  license  to  enter  upon 
the  land,  the  license  may  be  revoked  before  it  it  executed." 
"  Before  they  are  cut,  the  license  may  be  revoked,  otherwise 
it  would,  ex  propria  v^ore,  convey  an  interest  in  the  land."  ' 
But  the  cases  all  seem  to  agree,  that  if,  by  the  terms  of  the 

>  Ckp  «.  Draper,  4  Mus.  266 ;  Oreen  e.  Ainutnmg,  1  Denio,  UL 
■  Bottwlok  •>.  hMch,  8  Dk7,  476,  4M. 

*  Stocnm  E.  Seymour,  36  N.  J.  139,  140. 

*  Vorabeck  ».  Roe,  60  Bwb.  806.  *  Bock  d.  Kckwell,  27  Ter.  104. 

*  CUfliD  B.  Carpenter,  (up. ;  Panoni  v.  Smith,  6  Allen,  660 ;  White  v,  Fotter, 
102ataM.87B;  Deluiej  c.  Boot, 60  Maw.  648 1  Poor  v.Oaknun,  104UM(.81Si 
Gilei  0.  Simondi,  16  Qnj,  441,  444 ;  Whitmuih  n.  Walker,  nip. 
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Bale,  the  trees  are  to  remain  upou  the  boU  for  a  period  of  time, 
definite  or  uncertain,  it  would  be  a  sale  of  an  interett  m  the 
land  within  the  terms  of  the  statute.*  So  a  parol  sale  of 
the  "  underwood  "  standing  upon  land  is  that  of  a  part  of  the 
freehold,  and  in  violation  of  the  statute  of  bauds.'  Mr.  Ben- 
jamin, in  his  treadse  on  Sales,'  says,  when  speaking  of  soil, 
grass,  timber,  fruit  on  trees,  &c.,  as  distinguished  &om 
/ructu»  induttrialei,  "  The  former  are  interests  in  land  em- 
braced in  the  fourth  section."  But  although  a  sale  of  grow- 
ing crops  of  annual  culture  not  yet  mature  would  seem  to 
cany  with  it  an  inteiest  in  laod,  since  such  crop  must  stand 
upon  and  draw  nutriment  &om  the  soil  until  it  shall  have 
grown  and  matured  for  the  harvest,  the  cases  appear  to  be 
quite  uniform  in  holding  that  the  property  in  the  crop  would 
pass,  with  a  license  to  eater  and  sever  the  same  ;  and  some  of 
the  English  cases  put  it  upon  t^e  same  ground  as  that  by 
which  one  may  hold  emblements  growing  upon  the  soil  of  an- 
other.* In  Illinois,  though  the  court  held,  at  first,  that  the 
sale  of  au  immature  crop  was  that  of  an  interest  in  land,  re- 
quiring a  memorandum  in  writing,'  in  a  subsequent  one  they 
held  it  would  be  a  good  sale  as  of  personal  chattels  if  the  crop 
were  severed  and  set  apart  by  metes  and  bounds  in  the  field, 
and  accepted  as  such  by  the  vendee,  as  being  within  the  sev- 
enteenth section  of  the  statute."  In  determining  whether  the 
doctrine  as  laid  down  in  the  case  of  Marshall  v.  Green,  or 
that  maintained  by  the  courts  of  Massachusetts,  is  most  in 
accordance  with  the  prevailing  spirit  of  the  American  law, 
one  test  is  the  effect  to  be  given  to  an  absolute  deed  of  the 

■  Howe  «.  Baidtelder,  «9  N.  H.  SOS ;  Kingiley  v.  Eolbrook,  46  If.  H.  BIS ; 
SterliDg  t>.  Bddwin,  4a  Ter.  SOS;  B.ufl  >.  McCttnler,  63  Feim.  St.  210;  FbUi- 
•on'i  Appeal,  11  Peon.  St.  397 ;  Oreeo  d.  Amutrong,  mp. 

>  ScoTell «.  BouU,  1  T.  ft  J.  E98. 

•  P.  90.  The  lale  <tf  growing  gnM  1>  a  wOe  of  the  real^ ;  Cnwlij  ?.  WtAt- 
worth,  6  Eut,  602.  So  of  hop« ;  Waddlngton  d.  Briatow,  3  B.  A  P.  462.  See 
•Ito  Notei  OD  Siiinden  bj  Williuni,  ed.  of  1871,  p.  SM,  Mtd  the  luignage  ol 
Iilttledile,  J.,  in  Smith  n.  SurmiD,  rap. 

•  Whipple  e.  Poot,  2  Johni.  4ia ;  Stewart  E.Dongh^,  9  Johnt.  106;  Aiutin*. 
Sawyer,  9  Cow.  40,  42 ;  Qreen  n.  Aimatrocg,  n^i.;  Parker  v.  StanOand,  II  East, 
afi2i  Warwlckn.  Bnice,2H.ft8.  806;  ETant  s.Bot«rti,  6  6.4  C.  SSS;  Jonta 
I).  Flint.  10  Ad.  &  Bt.  768.  But  a  dii&reot  doctilM  li  maintained  io  Emmenoa 
«.  Beelii,  S  Taunt.  88. 

•  Po*reU  0.  Bich,  41IU.  469.  *  Chafl  «.  Elleh,  68  BL  8TT. 
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freehold  by  the  o^rner  thereof  to  a  hona  fida  purchaser  with- 
out notice  of  any  sale  of  the  trees  growing  theTeon.  If  the 
vendor  shall  have  given  a  third  peraon  a  revoeahle  liceoBe  to 
do  certain  things  upon  his  land,  his  conveyance  of  the  land  to 
a  stranger,  who  has  no  notice  of  such  license,  would  be  a 
revocation  thereof.'  It  is  accordingly  held  in  Massachusetts, 
that  if  the  vendor  of  trees  revoke  Uie  license  before  they  are 
severed,  and  "  the  party  to  whom  it  is  granted  is  injured  by 
it»  withdrawal,  his  remedy  is  by  an  action  against  the  licenser 
for  a  hreaeh  of  contract.  It  cannot  be  held  to  extend  further, 
BO  as  to  confer  a  right  to  use  the  land  of  another  without  bis 
consent."'  If,  then,  such  vendor,  after  such  sale  of  trees, 
conveys  the  soil  and  freehold  by  deed  to  one  who  is  not  cog- 
nizant thereof,  the  system  of  conveyancing  is  not  diatorbed, 
since  the  grantee  of  the  soil  takes  it  free  from  any  secret  prior 
conveyance  of  any  interest  therein  ;  whereas,  if  the  license  to 
enter  and  cut  and  carry  off  the  growing  trees  is  irrevocaile, 
the  consequence  would  be,  that  a  purchaser  of  the  soil  with- 
out notice  might  find  himself  holding  a  deed,  absolute  in  its 
terms,  of  land,  the  chief  value  of  which  belongs  to  another 
by  a  mere  parol  bargain ;  although,  if  the  purchaser  of  the 
trees  bad  taken  a  deed  of  the  entire  estate,  soil  and  trees,  aud 
bad  failed  to  put  his  deed  on  record,  the  taker  of  the  second 
deed  without  notice  would  hold  both  land  and  trees  gainst 
such  prior  purchaser.  It  is  not,  therefore,  too  strong  to  say, 
that  the  doctrine  of  the  Massachusetts  courts  is  much  more 
in  harmony  with  the  American  system  of  conveying  lands 
than  that  at  present  held  by  the  English  courts. 

In  speakii^  of  deeds  above,  no  distinetion  is  made  between 
an  indenture  and  a  deed-poll  asa  means  of  conveyance  ;  the 
fonn,  in  that  respect,  being  immaterial.'  Another  fomiliar 
principle  is  applicable  to  surrenders,  or  revocations  of  grants ; 
namely,  that  they  must  be  of  as  high  a  nature  as  the  instru- 
ment by  which  the  interests  granted  were  created,  bo  that,  if 
any  interest  is  created  by  deed,  it  must  be  surrendered  oi 
revoked  by  deed.* 

■  AnU,  vol.  1,  p.  "899. 

*  GUmp.  Siinondi,16aia7,Ul,Ml;  Whitmanli*.  Walker,  lH«t  818,810. 

>  1  Wood.  CoDT.  165.  *  IbU. 
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But  every  right  is  not  the  subject  of  giant,  though  it  relates 
to  land  or  an  interest  therein.  Thus,  a  bare  possibility  of  an 
interest  which  is  uncertain  ia  not  grantable ;  though  a  possi- 
bility, coupled  with  a  present  interest,  may  be  granted.'  It 
has  accordingly  been  held,  that  a  grant  by  an  heir  apparent 
of  his  interest  in  his  ancestor's  estate,  BO  long  as  his  ancestor 
is  living,  conveys  nothing,  and  is  inoperative.'  But  where  aa 
heir  apparent,  who  was  indebted  to  another,  assigned  his  in- 
terest in  his  ancestor's  estate,  with  a  power  of  attorney  to 
make  deeds,  &e.,  necessary  to  receive  the  proceeds,  it  was 
held  to  give  him  such  an  interest  that  equity  protected  it 
against  the  olum  of  a  creditor  of  the  heir  who  attached  the 
estate  at  the  ancestor's  death.^  So  is  a  grant  by  a  soldier  of 
such  land  as  may  thereafter  be  given  him  by  the  government 
as  a  bounty.*  [t  must  be  an  interest  in  the  land  existing  in  pos- 
session, reversion,  remainder,  hy  executory  devise,  or  contin- 
gent remainder.'  An  exception  to  this  exists  in  many  cases, 
where  the  grant  is  with  a  covenant  of  warranty,  which  would 
create  an  estate  in  the  grantee  by  estoppel,  whenever  the 
grantor  shall  have  acquired  the  estate  which  he  has  granted  and 
warranted."  So  no  possibility,  right,  or  title  to  land  in  action 
can  be  granted  to  a  stranger,  though  it  may  be  released  to  the 
tenant  by  deed.  Nor,  generally,  are  things  in  action,  as  rights 
and  titles  of  entry  or  action  concerning  inheritances,  granta- 
ble, except  in  special  cases  j  as,  for  instance,  if  one  be  dis- 
seised, he  may  not  grant  the  land,  or  a  right  of  action  to 
recover  it.  Nor  can  one  who  has  a  right  to  defeat  a  freehold 
granted  to  another,  upon  failure  to  perform  a  condition,  grant 
over  this  right  to  a  stranger,  except  in  such  cases  as  the  bene- 
fit of  the  condition  passes  with  the  reversion.'  And  yet  a 
deed  by  one  who  has  a  right  of  entry  for  condition  broken  at 
common  law,  tliougb  it  will  not  pass  any  right  to  his  grantee 

1  1  Wood,  ConT.  182,  IBG ;  Fntirood'i  cue,  4  Rep.  60 ;  in  Thomu  Palnwr*! 
cue,  6  Kep.  24  b ;  JukioD  n.  Citlin,  2  Johni.  261. 

*  Dari*  v.  Hayden,  9  Mmi.  G19i  Dart  v.  Dart,  7  Codd.  256;  Bajler  v.  Coof 
moowealtb,  40  Penn.  St.  S7 ;  Lit.  {  44S;  Co.  Lit  2SS  a. 

■  StOTer  i>.  Ejuleihimer,  46  Barb.  84.       *  Jncktoa  o.  Wright,  14  Johna.  191:, 

*  Jackaon  v.  CaClin,  2  Johna.  261. 

*  AbU,  pp.  'ill.  »i7t ;  Trull  ■>.  Eaatman,  S  Met  121 ;  Co.  Lit  285  a. 

T  1  Wood,  CoDT.  183 ;  Perkina,  }  86 ;  Umpet'i  cue,  10  Rep.  61  ■  Ut  j  UT  i 
Co-  Lit.  214  a,  214  h;  Shep.  Touch.  281. 
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to  enter  aiid  defeat  the  estate,  Trill  bo  far  eztinguisli  hie  own, 
that  Ikie  heir  could  not  enter  for  sucb  breach ;  and  if  the 
grant  were  by  the  ancestor  to  the  heir  himself,  the  right  of 
entry  to  defeat  the  original  estate  would  be  extinguished  alto- 
gether.^ 

*  BiM  *.  BiMtdn  A  W.  Bailiwd,  U  AOoD.  Ul. 
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CHAPTER  V. 

FOBHS  OF  CONTETASCE  BT  PRITATB  GRANT. 

Sect.  1.  Deeds  at  Common  Law,  and  their  Cfaaracteiutics. 

Sbct.  2.  Deods  onder  the  Statate  of  Uses. 

Sect.  3.  De«da  in  Dm  in  the  United  SUtei. 

Sect.  4.  Component  Parte  of  Deeda. 

Sect.  5.  Covenanta  in  Deeda. 

[•608]  •SECTION   L 

DEEDS  AT  COMHOK  LAW,   AXD   THEIB   OHAKAOTBSTSTnS. 

1.  01  deedi  of  feoflnent,  and  when  Snt  required. 

2.  Effect  of  feoftnent  in  paumg  a  title  and  ettale. 

5.  Eirlj  fonni  of  deedi  of  feof ment. 
4.  Of  coDTejance  bj  grant. 

6.  Effect  of  grant  and  feofment  on  title  of  other*. 
6.  Grant  not  limited  to  incorporeal  hereditamenta. 

1.  In  coneddering  the  forms  of  deeds  used  in  tbis  oonattj 
to  effeotnate  private  grants  of  lands,  it  may  be  well  to  re- 
capitulate briefly  the  names  and  general  characteristios  of 
those  of  England,  which  have,  to  a  greater  or  leas  extent, 
been  adopted  as  modes  of  conveyance  in  thia  country.  So 
much 'however,  has  already  been  said  of  the  doctrine  of  seisini 
and  livery  of  seisin,  at  common  law,  as  well  as  of  uses  and  the 
forms  of  conveyance  to  which  the  statute  of  uses  gave  rise, 
that  it  would  be  little  more  than  repetition  to  attempt  to 
analyze,  or  give  in  detail,  the  grounds  upon  which  these 
various  forms  of  conveyance  originally  depended  for  their 
adoption  and  use.  The  form. employed  for  ages  in  England 
until  the  statute  of  uses,  and  which  continued  to  be  one  of 
the  modes  of  conveyance  there  until  a  comparatively  recent 
period,  was  that  of  feofment.    It  did  not  require  any  deed 


.dbyCioogIc 


CH.  T.  §  1.]      FORMS  OF  COMTETANCE  BT  FRIT  ATE  GRANT.      851 

tmtil  the  time  of  Charles  II.,  and  oonsiated  of  a  gift  of  a  fend, 
evidenced  and  conBummated  by  an  actual  or  aymbolical  livery 
of  Beisin.  It,  of  course,  applied  to  corporeal  hereditaments, 
or  sach  incorporeal  hereditaments  as  remainders  or  reversions, 
where  the  seisin  which  perfects  the  estate  is  committed  to 
tlie  bolder  of  the  particular  estate  as  &  Mud  of  bailiff  of  the 
reversioner  or  remainder-man.  It  was  always  inonmbent 
upon  the  fet^or  to  indicate  in  his  gift  the  nature  and  dura* 
tion  of  the  estate  which  he  intended  to  give  the 
*  feoffee  in  the  lands  ;  and  if  no  estate  were  limited  [*€043 
tiierein,  it  was,  constructively,  an  estate  for  the  Ufa 
of  the  feoffee.  In  carrying  out  the  intention  of  the  parties 
to  the  feofment,  it  became  customary  to  make  written  deeds, 
expressing  the  terms  of  the  gift,  though  these  did  not  obviate 
the  necessity  of  livery  of  seisin.  But  the  possession  of  a  deed 
by  one  purporting  to  be  grantee  of  an  estate  ifl  no  evidence 
of  title  in  the  grantor,  unless  shown  aliunde  to  have  been  at 
aome  time  in  possession  of  the  land  granted,  or  his  ownership 
is  shown  by  some  other  evidence.^ 

A  conveyance  by  "  gift "  is  simply  a  feo&aent,  wherein  the 
estate  thereby  limited  or  created  is  one  in  tail.'  This  is  ap- 
plying the  term  in  its  stricter  sense ;  for,  in  its  broader  mean- 
ing, the  word  ff^  imports  no  more  than  the  transferring  of 
tiie  property  of  a  thing  from  otie  to  another  without  a  valu- 
able consideratioD.' 

2.  The  effect  of  a  conveyance  by  feofment  was,  that  as  it 
passed  the  actual  seisin,  if  it  proposed  to  convey  a  fee-simple, 
it  created  an  actual  fee-simple  in  the  feoffee,  by  right  or  by 
wrong,  according  as  the  feoffor  was  or  was  not  seised  in  fee. 
Thus  the  feofment,  even  of  an  idiot  or  lunatic,  was  held  effect- 
oal  till  avoided  by  process  of  law.  The  effect  upon  contin- 
gent remainders  of  a  feofment  made  by  him  who  had  the 
particular  estate  has  been  heretofore  considered.  It  was  to 
do  away  with  this  form  of  conveyance,  as  a  means  of  in- 
joiioasly  affecting  the  rights  of  third  parties,  that  a  recent 
statute  in  England  baa  declared  that  no  feofment  shall  have 
any  tortious  operation.* 

1  Smitb  v.  Uwrtnc*.  IS  Utah.  4U. 

■  S  BL  Com.  81(M1T.  *  S  Wood,  Codt.  t. 

*  SUt.8&9Ticte.l0a,  S8;  Wmi.  Beal  Prop.  121, 122;  4  Kent, Com. 4f>l. 
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8.  The  deed  or  charter  of  feofment  was,  originally,  exceed- 
ingly brief  and  simple,  aa  the  reader  may  perceive  by  recurring 
to  Appendix  No.  I.  to  the  second  volume  of  Blackstone's  Com- 
mentaries.^ 

4.  Conveyance  by  grant  was  the  common-law  mode  of 
transferring  or  creating  estates  or  interests  in  incorporeal 
hereditaments  of  which  there  could  be  no  liveiy  of  seisin. 
This  was  always  by  deed,  and  these  interests  passed  only  by 
a  delivery  of  the  deed.  And  such  is  the  law  now.  Thus  a 
right  to  take  coal  or  timber  from  one's  land,  or  any  easement 
in  or  over  his  land,  being  an  interest  in  the  land,  can  be  effect 
ually  created  or  conveyed  only  by  deed.*  The  difference 
between  these  two  modes  of  conveyance  gave  rise  to  the 
expression  with  reference  to  the  two  classes  of  property,  one 
"  lying  in  livery,"  the  other  "  in  grant."  The  words  made 
use  of  in  a  grant,  in  creating  or  passing  the  estate,  differed 
but  little  from  those  employed  in  a  feofment ;  and  the  two 
modes  varied  from  each  other  only  in  the  subject-matter  of 

the  conveyance.  By  the  statute  above  cited,  it  is 
[*605]  now  declared  *  that  the  conveyance  of  an  immediate 

estate  of  freehold  in  corporeal  hereditaments  shall  be 
deemed  to  lie  in  grant  aa  well  as  livery.* 

5.  One  essential  difference  between  a  feofment  and  a  grant 
has  already  been  referred  to,  —  namely,  their  effect  upon  the 
interests  of  third  persons ;  since  grants  cannot,  like  feofments, 
create  a  tortious  fee,  but  operate  only  upon  the  estate  or 
interest  which  the  grantor  has  in  the  thing  conveyed,  and 
can  lawfully  convey.*  A  feofment  visibly  operated  upon  the 
poiBettion :  a  grant  could  operate  only  on  the  r^ht  of  the 
party  conveying.  As  potsettion  and  freehold  were  convertible 
terms  at  the  common  law,  a  conveyance  which  was  considered 
as  transferring  the  possession  was  considered  as  transferring 
an  estat«  of  freehold,  or  as  transferring  the  fee.  But  as  grants 
only  transferred  a  right,  a  conveyance  of  this  kind  could  only 
transfer  whatever  estate  the  party  had  a  right  to  convey.  It 
is  iu  this  sense  that  a  feofment  is  said  to  be  a  tortious,  and  a 

>  8ee  4  K«nt,  Com.  480. 

1  HdA  v.  McCiitilejr,  68  Penn.  St.  206 ;  Drake  «.  Wdli,  11  AUen,  148. 

*  3  tilianw.  Bl.  Com.  817,  and  ddM.  <  4  Kent,  Coo.  49a 
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giant  to  be  a  rightful,  conveyance.'  And  where  "  give  and 
grant  "  are  followed  hy  "bargained  and  sold,*'  it  qualifies  the 
mode  of  gift  and  grant,  and  convertB  it  into  a  bargain  and 
Bale,  without  ita  being  a  feofment.' 

6.  Grant  is  no  longer  confined  to  the  conveyance  of  incor- 
poreal hereditaments ;  and  the  term  has  been  applied,  by  stat- 
□te  in  New  York,  to  the  forms  of  deeds  adopted  there,  though 
retailing,  in  all  but  name,  the  characteristics  of  the  deeds 
previonsly  in  use  in  that  State.'  In  New  York,  "  grant "  ' 
embraces  conveyances  of  the  inheritance  of  &eehold  and 
deeds  of  bargain  and  sale ;  in  Vermont,  it  applies  to  all 
conveyances  by  deed,  except  those  of  gift ;  and  in  New  Jer- 
sey, it  means  every  ordinary  mode  of  acquiring  property  by 
deed,  including  such  as  operate  by  way  of  uses.*  Wood,  in 
bis  treatise  on  Conveyancing,  says,  "  The  word  grant,  taken 
largely,  is  where  any  thing  is  granted  or  passed  from  one  to 
another ;  and  in  this  sense  it  comprehends  feofments,  bar- 
gains and  sales,  gifts,  leases  in  writing  or  by  deed,  and  some- 
times by  word  without  writing.'  Nor  does  the  calling  an 
instrument  a  lease  affect  the  quantity  of  estate  conveyed  by 
it,  although  it  is  usually  applied  to  a  term  for  years.  It  may 
convey  a  fee."  Dedi  et  conceagi  may  amount  to  a  grant,  a  pay- 
ment, a  gift,  a  release,  a  confirmation,  a  surrender  ;  and  it  is 
in  the  election  of  the  party  to  use  which  of  them  purposes  he 
wiU.» 

>  Co.IJtSTll>;  u.  1)7  Butler,  Sl- 

*  Matthew*  e.  Wud'i  Leuee,  10  OiU  A  J.  M8. 

■  i  Kent,  CofD.  491 ;  Corniih,  Parch.  Deedi,  20S. 

*  Row  o.  AdaniB,  i  Dutch.  ISC.  *  8  Wood,  Conr.  7 

*  Jamaick  Fond  v.  Chaudlftr,  B  AHeo,  108. 

1  Co.  lit  801b;  Enlgfat>.Dr«',6THa.lT7;filMp.Tonch.PreBted.  91. 
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SKcrioif  n. 

DEEDS  nNDBB  THE  8TATUXB  OF  USBB. 

1.  How  the  law  girei  effect  to  mch  deeds. 

2.  Dtfterenoe  between  bargiln  and  sale,  and  coveiiant  to  ituid  lolnJ. 
8.    Mode  of  operation  of  lease  and  release. 

4.    Form  and  effect  of  "  quitclaim  "  deeda. 
6.    EngUih  fonni  of  deeda  atj  be  oaed  here. 

1.  The  forma  of  coDTeyance  which  took  their  rise  from 
the  constmction  given  to  the  statute  of  oses  were  considered 
at  length  in  their  character  and  effect  in  the  chapter  treating 
of  Uaes,  to  which  the  reader  is  referred.'  The  names  of  these, 
it  will  be  recollected,  wei-e  Bargain  and  Sale,  Covenaat  to 
stand  Seised,  and  Lease  and  Release.  They  all  dispense  with, 
an  actual  livery  of  seisin ;  and,  while  they  all  recognize  a  aeisin 
as  essential  to  ^ve  effect  to  the  conveyance,  the  statute  trans- 
fers this,  and  executes  the  uae  by  uniting  the  legal  seisin  with 
the  equitable  use,  and  thereby  creating  an  entire  legal  estate 
of  the  two.  Thus  where  a  deed  conveyed  land  to  A  and  ax. 
other  persons  nominatim,  and  their  heirs,  giving  an  exclumve 
control  of  the  granted  premises  and  the  income  thereof  to  A 
for  life,  it  was  held,  that,  as  to  one-seventh,  the  use  was  exe- 
cuted in  A  in  fee ;  and  as  to  the  six  parts,  the  use  was  executed 
in  A  for  life,  with  a  remainder  to  the  other  grantees  named.' 

2.  The  difference  theoretically  between  a  bargain  and  sale 

and  a  covenant  to  stand  seised  consisted  in  the  oon- 
[*6063  sideration  *  out  of  which  the  use  was  raised  to  which 

the  law  united  the  seisin.  In  bargain  and  sale,  it  re- 
quired this  to  be  money,  or  something  representing  money. 
In  covenant  to  stand  seised,  it  consisted  of  relationship  by 
consanguinity  or  affinity ;  though,  as  will  hereafter  appear, 
this  distinction  seems  to  have  been  sometimes  lost  sight  of 
by  the  courts.  Thus,  in  Massachusetts,  it  has  been  settled 
that  a  deed  of  covenant  to  stand  seised  may  be  good,  although 
the  consideration  may  be  other  than  the  relationship  of  blood 

1  Ante,  pp.  'IZT-*lGe ;  Bei^U'i  cue,  T  Co.  40  b. 
*  Cheaei7  v.  SteTeae,  97  Mmi.  77. 
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or  maniBge  between  the  g^ntee  and  graDtor,  or  no  sncli  re* 
lationship  exists.*  And  in  Penusylvaoia  it  ig  held,  that,  if  a 
deed  cannot  take  effect  as  a  bargain  and  sale  for  a  want  of 
pecuniary  consideration,  it  may  do  so  as  a  covenant  to  stand 
seised,  if  a  consideration  of  blood  exists ;  and  a  recorded 
deed  will  have  the  effect  of  a  deed  of  feo£nent  with  livery  of 
seisin,  or  as  a  deed  nndet  the  statute  of  ases,  as  will  best 
accomplish  the  intention  of  the  parties.*  But  in  New  Tort 
it  was  held,  that,  if  a  deed  be  made  without  a  pecuniary  con- 
sideratioD,  it  cannot  operate  as  a  baif;ain  and  sole ;  and  if 
without  any  tie  of  blood  between  the  grantor  and  grantee,  it 
cannot  take  effect  as  a  covenant  to  stand  seised.' 

8.  In  a  lease  and  release,  &e  transfer  of  the  seisin  and 
estate  from  the  grantor  to  the  grantee  was  by  a  bai^un  and 
Bale  for  a  year,  for  example,  for  some  valuable  consideration, 
whereby  a,  use  for  tbat  time  was  raised  in  the  bargainee,  and 
the  statute  passed  to  him  the  legal  possession  of  the  land,  and 
then  by  a  release  from  the  owner  of  the  reversion,  which  did 
not  require  a  formal  livery  of  seisin.  This  last  had  to  be  done 
by  deed,  being  a  simple  common-law  conveyance  of  a  rever- 
sion. Both  the  lease  and  release  were  known  to  and  in  use 
onder  the  common  law.  But,  for  the  latter  to  become  opera- 
tive, it  had  to  be  made  to  one  having  an  estate  in  or  posses- 
sion of  the  land ;  while  a  lease,  before  entry  under  it,  created 
no  estate  in  the  lessee,  but  a  mere  intereiae  termini,  as  it  was 
called.  So  that  this  mode  of  conveyance  by  lease  and  release 
derived  its  vital  energy  and  effect  from  the  possession  which 
the  law,  under  the  statute  of  uses,  gave  to  the  lessee  or  bar- 
gainee for  ihe  year,  thereby  rendering  him  capable  of  ac- 
quiring the  inheritance   by  a  simple  deed  of  release.*     It 

*  Nora.  —  In  treating  of  the  application  of  the  doctrine  of  nie*  to  oonvef - 
ancei  bj  Icms  And  releaie  in  an  earlier  put  of  thii  work  (unit,  p.  *1B0),  Ilia 
teniarki  wen  confined  to  the  limpleat  form  of  auch  a  conTefance,  whei«  it 
i«  intended  that  tlie  aeliin  and  oie  ahonld  unite  in  the  releaaee,  creating  In 
him  an  ttM»  of  fi«ehold.  Bat  it  Kema,  from  the  laogoage  of  Mr.  Butler, 
that  a  aeiain  may,  through  inch  a  ixnTe;ance,  be  united  with  a  nie  in  a  third 

>  Traflon  *.  Hawea.  102  UaM.  588;  lee  alwpwt,  •61S. 

■  Eckman  «.  Eckmas,  66  P«an.  8t  Ma 

■  Jvktm  «.  Cadw^,  1  Cow.  ON,  eU 
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consequently  required  two  deeds,  and  became  the  nstial  mode 
of  conveyance  in  England  till  the  recent  statute  7  and  8  Vict. 
c.  106,  above  referred  to ;  though  the  necessity  of  a  formal 
'  lease  had  been  removed  by  statute  in  1841.'  The  statute 
speaks  of  persons  having  a  use  *'  in  fee-simple,  fee-tail,  for  a 
term  of  life,  or  for  years,"  and  declares  that  they  "  shall 
henceforth  stand,  and  be  seised,  deemed,  aud  adjudged,  in 
lawful  seisin,  estate,  and  possession,  of  and  in  the  same,"  "  of 
and  in  such  like  estates  as  they  had  or  shall  have  in  use  in 
the  same."  In  this  way  the  interest  is  made  an  estate  by  the 
statute,  without  the  prerequisite,  at  common  law,  of  an  actual 
entry.^  But  though  a  sufficient  estate  is  thereby  created  to 
give  effect  to  a  subsequent  deed  of  release,  it  is  still  true 
that  a  lessee  cannot  maintain  trespass  before  he  shall  have 
made  an  entry  and  gained  actual  possession." 

4.  While  thus  enumerating  the  forms  of  conveyance  by 
deed  heretofore  in  use,  it  may  be  remarked,  that  while  a 
deed  of  simple  release,  made  to  one  who  has  neither  an  estate 
in,  nor  possession  of,  land,  would  be  merely  void,  a  form  of 
deed  of  the  nature  of  a  release,  containing  words  of  grant  as 
well  as  release,  commonly  known  as  a  "  quitclaim-deed,"  has 
long  been  in  use  in  this  conntry,  and  has  not  only  been  re- 
garded practically  as  a  mode  of  conveying  an  ind&- 
[*607]  pendent  title  to  real  property,  but  *  is,  by  the  statutes 
of  some  of  the  States,  declared  to  be  effectual  for  that 
purpose.^  But  a  quitclaim-deed  does  not  pass  any  more  title 
than  the  grantor  has,  and  does  not  give  the  one  who  claims 

penon.  In  which  respect  it  openttei  like  a  ftofmetit  u  ft  mode  of  amreyiDg 
to  lUM.  "  The  bargain  and  sale,  therefore,  or  the  leaie  tor  the  jear  ai  it  i* 
generallf  called,  operatei,  and  the  bargainee  li  In  the  poMcaiion,  bj  the  atatate. 
The  release  operate!  b;  enlarging  the  eitate  or  poaseaslon  of  the  bargainee 
to  a  fee r  thli  it  at  the  common  law;  and  if  the  n<e  be  declared  to  the  re- 
leasee Id  feMlmple,  it  continnes  an  estate  at  the  commoo  law;  bnt  if  tbenia 
Is  declared  to  a  third  penon,  the  statute  again  intervenes,  and  anDezes  or 
transfers  the  pa«se>s1on  of  the  releasee  to  the  a«e  of  the  person  to  vhom  the 
nie  b  declared."  Co.  Lit  2T1,  note  281,  jg  2,  3;  <  Craise,  116;  Id.  131.  8e* 
oNb,  p.  'ISO. 

1  Wms.  Be«l  Prop.  146 ;  Rogen  c  Eagle  F.  Ins.  Co.,  B  Wend.  611,  638; 
Idlor,  Beal  Eatate,  249. 

*  Burton,  Beal  Prop.  {  181,  p  48,  noU. 

*  Lntwich  p.  MlltoD,  Cto,  Jar.  OOL  *  P»a,  S  8,  pi.  3. 
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under  it  the  rights  o£  a  bona  fide  parchaser  without  notice.^ 
If,  therefore,  one  take  euch  a  deed,  and  pay  a  ooosideratioa 
for  it,  and  the  title  fails,  he  has  no  remedy  against  his  grantor 
in  the  absence  of  fraud  on  his  part.^'  Yet,  if  the  grantor  have 
a  title  to  land,  a  deed  of  quitclaim  is  just  as  effective  to  pass 
that  title  as  a  deed  with  covenants  of  warranty :  and  where 
one  agreed  to  convey  a  good  title  to  a  certain  parcel  of  land, 
and  he  had  such  a  title,  the  tender  of  a  deed  of  quitclaim  of 
the  land  would  be  a  performance  of  his  agreement ;  the  other 
coDtracting  party  cannot  insist  upon  a  covenaat  of  warranty 
in  his  deed." 

It  may  be  furthermore  remarked,  that  courts,  both  in  Eng- 
land and  in  this  country,  are  very  liberal  in  cooatniing  deeds, 
80  as  to  give  them  effect,  if  possible  ;  and,  although  intended 
to  ooma  within  one  class,  if  they  cannot  be  made  operative  in 
ibat  form,  on  account  of  some  defect,  they  are  often  found 
capable,  and  permitted  to  accomplish  the  purposes  of  the  par- 
ties, bya  construction  that  brings  them  within  some  other  class 
of  deeds  known  to  the  law.  Among  the  cases  that  might  be 
selected  as  illustrations  of  this  is  the  case  of  Exum  v.  Canty, 
where  one  made  a  deed  whereby  be  oovenaQted  with  a  trus- 
tee that  he  would  stand  seised  of  the  estate  to  his  own  use 
during  his  own  natural  life,  and,  immediately  on  his  death,  to 
the  use  of  the  trustee  in  ti'ust,  that  he  should  convey  it  to 
A  B,  his  heirs,  ko.  The  consideration  stated  in  the  deed  was 
the  love  and  affection  he  had  for  A  B,  and  in  consideration 
that  he  had  before  supported  the  grantor,  and  had  ^reed  to 
do  BO  thereafter.  But  there  was  no  relationship  between  the 
grantorandA  B.  The  court  sustained  the  deed,  saying,  "The 
instrument  was  in  effect  a  conveyance  which  took  effect  upon 
its  execution  and  delivery,  vesting  an  interest  in  them  to  take 
effect  in  possession  at  the  death  of  the  grantor.  It  was  plainly 
a  covenant  to  stand  seised  to  the  use  of  the  parties  for  whose 
benefit  the  property  was  intended  to  be  conveyed,  whose  es- 
tate vested  in  possession  at  the  determination  of  his  estate  for 
life  reserved  in  it."  *    So  in  Alabama,  a  deed  made  for  love 

1  H*7  B.  Xe  CUr,  11  Wall.  289. 

*  Thorp  c  Keokuk  Coal  Co.,  48  N.  T.  268. 
>  Efle  0.  KaveiMgh,  108  Mas*.  866. 

*  Exam  e.  Cuily,  ii  Ulu.  MB.    See  alia  Wall  v.  Wall,  80  Miii.  91,  held  to 
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and  affection  for  a  grandchild  was  held  to  be  good,  under  the 
doctrine  of  usea,  as  a  covenant  to  stand  seised,  if  not  good  as 
a  bargain  and  sale  for  want  of  a  peouniaiy  considemtion ; 
although  the  words  used  were  "give,  grant,  bargain,  sell, 
alien,  enfeoff,  and  convey."  ^  In  Steel  v.  Steel,  a  memoran- 
dum was  attached  to  a  deed  granting  the  premises  in  tenns, 
which  stated  that  the  grantor  did  not  intend  to  convey  the 
same  nntil  after  his  decease  and  that  of  his  wife ;  and  it  was 
held  to  postpone  the  right  of  the  grantees  to  have  posseBsion 
of  the  estate  conveyed  tmtil  after  the  death  of  the  grantor  or 
his  wife.* 

6.  With  this  brief  reference  to  the  different  kinds  of  deeds 
which  have,  at  times,  been  in  use  in  England  and  in  this  conn- 
try,  and  most  if  not  all  of  which  may  still  be  practically  em- 
ployed here,  it  will  be  unnecessary  to  do  more  than  refer  the 
reader  t«  what  may  be  found  upon  the  subject  in  formed 
parts  of  this  work,  except  as  particular  cases  may  be  cited  to 
illustrate  the  laws  of  particular  States." 


SEcnos  in. 

SBEDB  m  ITSB  IN  THE  UNITED  STATES. 

1.    Of  fonni  of  deedi  recogniied  by  SUIa  Btatntei. 

3.  Where  deeds  of  quitclaini  are  in  au. 

5.  BoTgam  sjid  sale,  tc,  fonDs  are  In  uie  in  South  Cwoliiu. 

4.  What  deedi  are  in  aae  in  Rhode  bland  and  Kentucky. 

6.  Form*  preecribed  and  in  nie  in  Tenneaaee. 
6, 7.    Deedi  naed  in  Maryland  and  Minnesota. 
8, 9.    Deeds  in  um  in  New  Tork  and  Qeorgia. 

1.  Mant  of  the  States  have  prescribed  fonns  of  deeds  in 
their  statutes ;  but  this  has  generally  been  regarded  rather  aa 

be  a  coTensQt  to  itand  leiied,  though  In  many  respecti  like  a  testamentaiy 
declaration.    See  also  Edward*  v.  Smith,  S6  MIm.  197,  where  the  qneitioh  wat, 
whetlier  the  inilrument  should  take  effect  a«  a  will  or  a  deed.    2  Ltaatix,  Di^ 
111 ;  Eckman  v.  Eckman,  68  Penn.  St.  460;  amU,  •600. 
.     1  HortoQ  r.  Sledge,  29  Ala.  4TS,  406.        >  Steel  v.  Steal,  i  Allen,  417, 424. 
»  Ank,  pp.  •liS-'iB^. 
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a  matter  of  direotioD  and  declaration  that  sacli  a  form  would 
be  BTifGcient,  thau  that  it  should  be  required.    Most  of  these 
statutes,  in  &ct,  directly  or  iodirectly  refer  to  the  common- 
law  modes  as  familiar  and  effectual  forms  of  conveyance. 
Thus,  while  the  form  of  deed  in  common  use  in  Massachu- 
setts is  borrowed  &om  the  ancient  charter  of  feofment,  modi- 
fied by  a  dedaration  of  the  unes  to  which  the  estate  is  to  be 
held,  the  statute  expressly  refers  to  "  bargain  and  sale,"  and 
"  other  like  conveyance  of  an  estate,"  and  declares  that  "  a  . 
deed  of  quitclaim  and  release,  of  the  form  in  common 
use  in  this  State,  shall  be  *  sufficient  to  pass  all  the  [*608J 
estate  which  the  grantor  could  lawfully  convey  by  a 
deed  of  bargain  and  sale." ' 

2.  A  deed  of  quitclaim  in  common  use  is  not  only  a  con- 
veyance at  common  law,  but  is  recognized  as  valid  in  Conneo- 
ticnt,  and  in  several  of  the  States  besides  Massachusetts,  by 
express  statute.'  In  Connecticut,  a  quitclaim-deed  is  a  pri- 
mary conveyance,  and  vesta  the  releasee  with  all  the  interest 
which  the  releasor  has ;  even  a  fee.'  So  it  is  good,  though  it 
do  not  contain  words  of  sale  or  conveyance ;  and  the  words 
"  assign,  transfer,  and  set  over,"  were  held  to  convey  the 
land  described  in  a  deed  containing  those  words.*  But  a  deed, 
in  order  to  be  effectual  to  convey  land,  must  contam  words 
of  grant,  release,  or  transfer,  of  the  land  intended  to  be  con- 
veyed.' 

8.  In  South  Carolina,  bargain  and  sale  is  regarded  as  a 
valid  mode  of  conveyance ;  though  lease  and  release  was 
usually  employed  till  1795,  when  a  form  was  prescribed  by 

1  Uaw.  Oea,  Stat.  «.  89,  |S  8,  8 ;  Hunt  v.  Hnot,  14  Pick.  ST4.  381 ;  Wtde  v. 
HowaTd,e  Pick.  400;  Ba^er  o.  Cockerlll,  S  Kuii.  382,  294. 

*  Bosen  V.  HfllhoQM,  3  Conn.  S98,  402.  In  HiEuieaoU,  Comp.  But.  IS68, 
C8(,  §S;  But.  Kt  Iai^,  1S7S,  Tol.  I,c86,  |4i  in  Hune,  Rer.  Stat,  c.78,  $  14  ; 
Ber.  St>tl8Tl,e.T8,S14;  iDMuiiHippi,Code,186T,p.80Q,ftrt.I7;  Rer.  Code, 
18T1,  i  2300 ;  In  Ohio,  HaU  e.  Ajhbj,  9  Ohio.  96 ;  in  niinoig,  McConnel  v.  Seed, 
4Scamm.  117;  Eeir  p.?raemui,  33  Miu.  29'J;  Dutf.  Dart,?  CoQO.SSfi;  Jack- 
ton  r.  Babble,  1  Cowcn,  618 ;  Jackson  v.  Bradford,  4  Wend.  GIS ;  Bogr  «■  8ho«b, 
IS  Ho.  880;  Brown  b.  JackKin,  8  Wheat  462;  Toochard  o.  Crow,  20  Cal.  IGO ; 
AkU,  I  2,  pL  4 ;  Hamilton  v.  DooUtUe,  E7  QL  482 ;  Downer  «.  Bmitli,  24  Cat  128 ; 
Carpaofler  «.  WilUanuon,  26  Cat.  188. 

■  Sherwood  >.  Barlow,  19  Conn.  471. 

*  Faah  w.  Blake,  88  lU.  867.  ■  Jidmion  v.  Bouiock,  88  DL  114. 
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statute  embraciog  both  these,  though  not  inT&lid&ting  those 
previously  in  use.' 

4.  Id  Rhode  Island  it  is  expressly  declared,  that  a  deed  of 
bargain  and  sale,  of  lease  and  release,  coTeoant  to  stand  seised, 
"  or  any  other  deed,"  signed,  &c.,  shall  transfer  the  possession 
of  the  grantor,  &c.,  without  livery  of  seisin ;  and  a  like  dec- 
laration is  found  in  the  revised  statutes  of  Kentucky,  with  a 
provision  that  a  release  shall  be  effectual  without  a  previous 
lease.^ 

5.  In  some  States,  as  already  remarked,  forms  of  deeds  are 
prescribed  by  statute ;  as  in  Tennessee,  for  instance,  it  is 
enacted,  that  "  the  following  or  other  equivalent  form,  varied 
to  suit  the  precise  state  of  facts,  are  sufficient  for  the  pur- 
poses  contemplated,  without  further  circumlocution."  For  a 
deed  in  fee  with  a  general  warranty :  "  I  hereby  convey  to 
A  B  the  following  tract  of  land  (describing  it),  and  I  warrant 
the  title  against  all  persons  whomsoever."  Other  forms  are 
given,  to  be  used  for  special  covenants,  for  deeds  of  quitclaim, 
of  mortgage  and  deeds  of  trust,  of  a  brevity  as  remarkable  as  < 
that  of  the  form  above  given.^  It  has  been  held  by  the  court, 
that  though  the  title  to  land  under  the  statute  of  Tennessee 
does  not,  on  the  ono  hand,  pass  by  operation  of  the  statute  of 
uses,  but  by  deed  registered,  yet  still,  on  the  other  hand,  such 
deed  does  not,  like  an  ancient  feo&nent,  work  a  disseisin.* 

6.  So  in  Maryland,  while  there  is  a  form  of  deed,  which,  it 

is  declared,  "  shall  be  sufficient  to  convey  real  or  per- 
[*609]  sonal  estate,"  *  and  in  which  the  operative  word  is 

"  grant,"  there  is  a  general  provision  as  to  "all  deeds 
conveying  real  estate,"  that  they  shall  contain  the  names  of 
the  "  grantor  and  grantee,"  "  bargainor  and  bargainee."  ' 
And  it  is  a  remark  of  the  court,  "  By  the  usage  and  practice 
of  the  State,  bairns  and  sales,  as  a  mode  of  passing  estates, 
have  nearly  superseded  all  other  modes  of  conveyance."  * 

7.  On  the  other  hand,  in  some  States,  and  among  them 

1  Craig  t>.  FlufOD,  1  Cfaeret,  272. 

■  B.  L  Ber.  SMt.  c.  116,  f  1;  Gen.  Stat  1ST2,  o.  102,  J  2;  Kj.  Bar.  BUL 
Btent  ed.  18fi0,  c.  24.  $  4 ;  Gen.  Sut.  1ST8,  c  24,  |  S. 

■  Tenn.  Code,  1858,  p.  410,  S  S018.  •  MiUer  v.  Miller,  Meigi,  4S^  490.    ■ 
i  1  Ud.  Code,  isao,  p.  188,  art.  24,  )  9. 

*  MMtheiri  B.  Waid,  10  Q.  ft  Johu.  449. 
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Mianesota,  certain  requisitea  in  deeds  are  prescribed  by  atat- 
ate,  more  or  less  contravening  the  commou  law ;  as,  for  in- 
etance,  that  deeds  must  be  made  directly  to  the  person  in 
whom  the  pdBseuaion  and  profits  are  intended  to  be  Tested, 
and  not  to  the  use  of  or  in  trust  for  anoh  person.  This,  of 
course,  excludes  feofments  to  uses ;  but  the  statute  of  that 
State  no  further  interferes  with  the  forms  of  deeds  than  by 
simply  declaring  that  "  conveyances  of  lands  may  be  made  by 
deed  executed,"  &c.' 

8.  So  in  New  York,  feofments  with  livery  of  seisin,  as  a 
mode  of  conveying  lands,  are  expressly  abolished;  but  deeds 
of  bargain  and  sale,  and  of  lease  and  release,  may  continue  to 
be  used.  But  it  is  declared  that  they  shall  be  deemed  to  be 
"grants  ;  "  and  deeds  must  be  made  directly  to  the  person 
in  whom  the  possession  and  profits  are  intended  to  be  vested.' 

9.  In  Georgia,  no  prescribed  form  is  essential  to  the  validity 
of  a  deed  of  lands  or  personalty.  If  sufficient  in  itself  to  make 
known  the  transactions  between  the  parties,  no  want  of 
form  will  invalidate  it.'  In  Indiana,  deeds  are  sustained  as 
deeds  of  baigain  and  sale,  upon  the  same  ground  as  that  upon 
which  they  were  held  valid  by  the  English  courts  under  the 
statute  of  uses.  In  Givau  v.  Doe,  the  court  regards  the  deed 
"  as  a  deed  of  bargain  and  sale  of  the  land  in  controversy. 
By  that  deed,  the  use  of  the  premises  passed  to  the  bargainee, 
and  the  statute  of  uses  transferred  to  him  the  possession." 
The  English  statute  of  enrolments  was  never  in  force  in  that 
State ;  and  deeds  of  bargain  and  sale  are  held  valid  between 
the  parties,  though  never  acknowledged  or  recorded.*  In 
Iowa,  there  are  forms  of  conveyance  prescribed  by  statute. 
But  the  court  remarks :  *'  The  form  is  not  prescribed  to  be 
used  by  those  who  do  not  choose  to  prefer  it;  nor,  havii^ 
adopted  it,  are  parties  precluded  hom  inserting  other  cove- 
nants of  warranty,  or  from  restraining  in  express  terms  those 
adopted,  as  they  may  deBlre."    So  a  deed  of  release  and  quit- 

I  Mum.  Camp.  Slat.  1868,  c.  S6,  5  1 ;  SUt.  at  Large,  1878,  toI.  1,  c.  86,  f  ]. 

■  2  New  York,  IUt.  Stat.  4th  «d.,  p.  148,  {}  149,  166 ;  SUt.  at  Urge,  tiA.  1, 
p.  089,  SS  186,142;  Hogen  v.  Eagle  Fire  In*.  Co., 9  Woid.  Oil;  Lalor,  Beal 
EMate,  237,  248. 

*  Code,  1876,  p.  408,  {  2692. 

•  CUran  v.  Doe,  7  BlacU.  212.  *  Fmikp.  Craiirell,  6  Iowa,  OB. 
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claim  may  convey  the  interest  of  the  releasor  withoat  words 
of  grant,  although  the  releasee  has  no  prior  interest  in  or  poe- 
Bession  of  the  estate.'  A  deed  of  all  the  grantor's  right  and 
title  to  land  conveys  the  land  itself;  and  this  is  the  proper 
form  of  release  or  quitclaim  of  an  estate  in  lands.'  The 
words  "  give,  grant,  and  release,"  in  Mississippi,  are  sufficient 
in  a  deed  to  convey  an  estate,  although  the  grantor  is  not  in 
poesession.'  "  So  in  Iowa,  forms  in  the  same  words  are  pre- 
scribed by  statute."  * 

>  BiuMlt  0.  CofBii,BPtck.l48;  ftV'.H««M.  7MMi.Sai.  BeeBenrn. 
Billingt,  a  He.  118 ;  BraMon  v.  ttjattx,  i  Der. «  Btt  896 ;  JtckKo  n.  liih, 
10  Johna.  U6. 

*  VtlMtar  R  Webstar,  SB  H.  H.  22.  *  Fairle^  n.  Falrlej,  U  Hlv.  IS. 

•  Iowk"B«Tlalin,lBSO,  92310:''  Coa^  1878,  |  ie7& 
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SECTION  ly. 

OOMFONEirr  PAHTB  OF  DXEDS. 

1.  Otneral  f&mit  ot  deedi,  whether  poll  or  IndentiirBa. 

3;  FuU  of  deedi  ennmented. 

4.  A  limple  gnwi  (nfficient  without  other  parti  of  %  dead. 

4.  Sniidrf  dancei  uiml  in  deedt. 

6.  Of  the  toMnftm.    . 

ft.  Of  the  "  premiaei." 

T.  Effect  where  the  preDtbe*  tie  repagnmnt  to  thsio&mJKM. 

8.  Of  the  coniiderUioii  of  the  deed. 

9, 10.  What  contidenUon  oecetMr?  under  the  itatute  of  VMt*. 

11, 12.  CoDiiderttian  luficient  if  a  TaliuUe  one. 

18.  When  bargain  and  Mle  may  operate  at  a  (bofment. 

14-16.  CoDttmciion  a»  to  covenant  to  icand  leiied  •■  a  conTejano*. 

IT.  Ot  contradlcbng  or  controlling  the  comideration  itated  in  a  de 

18.  iDsertiog  consideratioD  prevents  a  reaolting  nt^  Ac 

19.  Ot  the  granting  wordg  fn  a  deed. 

50.  Operative  word*  in  leaM  and  releaae. 

51.  Deedi  talie  effect  sccordiDg  to  the  intent  of  partim. 
22.  Of  deflning  the  eitate  in  the  granting  put  of  the  deed. 
SS.  Of  the  deacrlption  of  the  thing  granted. 

M-S8.  Rules  and  niBEiini  u  to  what  paiioi  under  a  deacrlpUon. 

29.  Principal  carriea  incident  bnt  not  the  conveiM. 

80,  SI.  All  the  conatltuenta  of  a  thing  pan  nnder  a  general  grant  of  tt 

82.  What  can  paw  aa  appnrtenant :  land  cannot. 

55.  What  pausi  aa  parc^,  though  nomlnallf  appnrtonant. 
U.  What  puaea  nnder  the  term  meuuagt. 

56.  Pnnctoaticn  not  regarded  In  a  deed. 

86-88.  Rnlei  applied,  if  parti  of  deedi  are  vagne  or  contrsdlctotj. 

89.  Qoantit;  of  land  mentioned  regarded  ai  a  deicriptian. 

40, 41.  How  tax  diitanoei,  and  pointi  of  compaii,  are  iBgarded. 

42.  "  Hortfaerlf,"  a«  a  oonne,  meant  north. 

48.  Bonndarj-linet  held  to  he  ttraight  between  monnmenta. 

44.  How  far  monumenti  mnit  eiiit  when  the  deed  it  made. 

46.  What  may  be  referred  to  aa  monnmenta  in  a  deed. 
4e.  OfttieaiMOfwater. 

4Sa.  What  are  navigable  ttreamt. 

47.  Ot  pondt  and  laliei. 

48.  Of  navigable  ttreamt. 

49.  Of  aea  and  ihore. 

CO.  Of  the  ordinance  of  UatHKhntettt  at  to  flatk 

n.  Of  highway!  aa  bonndariet. 

tS.  Parol  evidence,  when  admluible  to  Identify  honndailea. 

CS,  ESbct  ot  bonedariei  ma;  not  be  controlled  by  parol. 

M.  A  reference  bj  one  deed  to  another  adoptt  Ila  deecription. 

C6.  Of  the  effect  ot  reference  to  a  place. 
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K.  Of  recital*  In  de«dj,  aod  their  eflbct. 

GT.  GiceptioDi  in  <ieedi,  how  mode,  and  of  whftt. 

68.  What  are  the  Incident!  to  an  exceptiOD. 

69.  Limitation!  of  »h»C  li  excepted  the  aam«  aa  of  whU  ia  gnnled. 

60.  or  the  Aoioufum. 

61.  Canatritctlon  and  effect  of  an  habmdim  tn  &  deed. 

62.  EiditBdum  bM  no  effect  on  what  ii  not  granted. 
68.  If  tepngnant  tc  •  grant,  It  yield*  to  the  grant. 
Oi.  It  aerret  to  limit  and  declare  the  oaei  of  a  deed. 
66.  Of  the  clauie  ai  to  pawing  title-deed*. 

66.  Of  the  rtddaidan. 

67.  BeaerTstioQ)  muit  be  to  the  grantor. 

68.  Htut  be  out  of  the  eatate  granted. 

6B.    CsK  of  Dyer  v.  Sanford,  a  leierration  conitrned  ft  gnnt. 

70.  Where  conditioiu  in  deed*  are  naiuily  Inserted. 

1.  Illustrations  of  the  foregoing  kind,  showing  a  general 
recognition  of  the  common-law  forms  of  conveyance,  even 
where  the  subject  has  been  regulated  by  legislation,  might  b« 

mtdtiplied  by  reference  to  the  statutes  of  other  States. 
[*610]  But,  as  it  is  not  proposed  *  to  describe  these  in  detail, 

it  has  been  thought  sufficient  for  the  purposes  of  this 
work  to  consider  the  parts  of  some  one  of  the  deeds  in  use  in 
this  country,  ih  which  such  parts  will  be  presented  in  the 
most  simple  form.  And,  for  distinctness  and  brevity,  the 
form  in  use  in  Massachusetts,  known  as  that  of  a  "  warranty- 
deed,"  has  bean  adopted,  premieing  that  the  deeds  in  use  in 
New  England  are  deeds-poll,  while  those  in  New  York, 
Maryland,  and  many  of  the  States,  are,  or  have  been,  in  form, 
indentures ;  and  further,  that,  though  there  are  usually  in- 
serted, in  deeds,  covenants  in  respect  to  title,  the  conveyance 
results  from  the  granting  part  of  the  deed,  independent  of 
these,  and  may  be  good  without  them.  A  deed,  the  form 
of  which  is  given  below,  may,  when  recorded,  have  the  effect 
of  a  feofment  at  common  law  by  force  of  the  statute.^  * 

*  NoTi.  —  Know  «il  man  bj  theee  preaent*,  that  I,  A.  B.,  In  con*iderati(Hi  of 
^—  to  me  pud  by  C.  D.,  &e.,  the  receipt  wbeicot  i*  hereby  acknowledged, 
do  hereby  gife,  grant,  bargidn,  (ell,  and  coare;  unto  tbe  aaid  C.  D.  the  Ibl- 
lowing-^etcribed,  tic^—  To  have  and  to  bold  the  afoiegranled  premiaoe, 
with  all  the  priTileges  and  appurtenance*  to  the  aame  belonging,  to  the  aaid 
C.  D.,  hi*  hein  and  auigni,  to  hi*  and  their  n*e  and  behoof  for  ever.    (Then 
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•  2.  The  principal  object  in  tranBcribing  this  form  [*611] 
was  to  exhibit  to  the  reader  such  parts  as  are  now 
retained  of  those  into  which  Lord  Coke  and  othei  early 
writers  divided  the  deeds  then  in  use.  These  were  dia- 
tingaiehed  as  the  premises,  the  habendum,  the  tenendum,  the 
reddeTtdum,  condition,  warranty,  and  covenants.^ 

8,  It  is  usual  to  follow  a  division,  somewhat  like  the  one 
ahoTe  given,  when  considering  the  constituent  elements  of  a 
good  deed,  and  the  rules  of  construction  applicable  to  them. 
A  deed  now,  however,  may  be  effective  to  all  intents  to  pa^ 
a  title,  though  not  written  in  the  order  here  indicated,  or  want- 
ing, in  fact,  every  thing  but  the  briefest  .possible  expression  of 
an  intent  to  convey  the  land  described,  if  it  is  signed,  sealed, 
and  delivered  as  the  deed  of  the  party  making  it.  And  it  is 
accordingly  stated  by  Lord  Coke,  that  if  a  deed  of  feofment 
is  without  premises,  habendum,  tenendiim,  reddendum,  clause 
of  warranty,  date,  &c.,  it  is  good ;  for  if  one  hy  deed  give  lands 
to  another  and  to  his  heirs  without  saying  any  thing  more, 
and  put  his  seal  to  the  deed,  and  deliver  it,  and  make  livery 
where  necessary,  it  is  good.*    And  Judge  Kent  gives  a  form, 

nioElIf  follow  tbete  covenanti :}  And  I,  the  iftl(l  A.  B.,  for  myielf,  107  hein, 
exeCQton,  and  tiilminiitraton,  do  corenant  nith  the  wid  C.  D.,  hii  hein  and 
•nignt,  that  I  am  lairftillj  leiied  in  fee-iimple  of  the  aforeKranted  premiaei; 
that  the]>  are  free  from  all  incnmbrancei ;  that  I  have  good  right  to  Bell  and 
coDTej  the  wme  to  the  laid  C.  D.,  his  hein  and  iiaigni  for  erer,  ai  aforesaid; 
and  that  I  will,  and  mj  hein,  ezecnton,  and  admiaiitraton  shall,  warrant  and 
defend  the  aame  to  the  said  C.  D,,  hii  hein  and  usigni  for  e*er,  againit 
the  lawful  claimi  and  demand*  of  all  penont.  In  witneiB  whereof,  I,  the  laid 
A.  B.,  with  E.  F.,  wife  of  the  »tid  A.  B.,  In  token  of  her  releaie  of  all  right 
of  dower  in  the  granted  premisM,  taaT«  hentmto  wt  otur  hand*  and  teal^  tfaii 

day  of-;— ,  in  the  year,  4o. 

Signed,  waled,  and  dellTered 

in  preience  of  A.  B.    [aiAi-] 

E.F.       [«Ei.L.] 

aa. 18    . 

Then  penonally  appeared  the  ahore-named  A.  B.,  and  acknowledged  tiM 
twegoing  Innrnmeot  to  he  hia  free  act. 

Before  me, ,  Joatice,  Ao. 

Where,  aa  In  Haaaachnietta,  a  right  of  homestead  eiiata  in  the  land,  the 
deed  should  contain  a  special  release  of  the  same  hy  the  wifb. 

>  Bbep.  Touch.  T4 ;  Co.  Lit  a  a,  T  aj  1  Wood,  Conr.  236,  Powell'e  note- 
■  Co.  lit.  T  a  i  1  Wood,  Conr.  286,  2ST,  and  PoweU'i  note ;  Shep.  Touch.  76  j 
Hoora,  Abit  8 
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which  he  thinks  would  be  good  all  orer  the  United  States, 
which  is  quite  aa  brief.'  Indeed ,  the  form  hereinbefore  copied 
&om  the  statute  of  Tennessee  '  serrcs  to  show  in  how  few 
words  the  ample  operation  of  passing  a  title  by  deed  may  be 
accomplished. 

4.  But  though  such  a  thing  is  poadble,  few  are  willing  to 
take  a  bare,  naked  title,  without  some  covenant  of  assurance, 
that,  if  it  &ila,  they  shall  be  indemnified  for  what  they 
thereby  lose ;  and  comparatively  few  deeds  are  made  in  which 
there  are  not  either  recitals,  exceptions,  conditions,  or  res- 
errations,  as  well  as  covenants  respecting  the  title.    While, 

therefore,  courts  are,  as  is  said  by  Hobart,  aatuH  in 
[*612]  finding  oub  some  mode  by  *  which  the  intentions  of 

patties  in  making  deeds  should  not  be  defeated  &om 
mere  defect  in  form,  it  is  always  safer,  in  a  matter  of  so  grave 
importance,  to  have  a  proper  regard  for  the  forms,  as  well  as 
tiie  phraseology,  which  have  become  settled  by  long-continued 
use,  as  well  as  adjudicated  cases.' 

5.  It  is,  therefore,  proposed  to  follow  the  usual  course  of 
antdysis,  in  considering  the  parts  of  deeds  iu  common  use ; 
though  it  may  be  remarked,  that  the  tenendum,  limiting  and 
defining  the  tenure  by  which  the  lands  are  to  be  held,  and 
once  an  important  clause  in  the  deed,  is  useless  in  this  countiy, 
and  practically  so  in  England,  since  the  statute  of  Quia 
Emptorei.* 

6.  First,  then,  of  the  premue*.  This  part  of  the  deed  em- 
braees  all  that  precedes  the  words  "  to  have  and  to  hold,"  or, 
in  other  words,  all  before  the  habendum,  including,  therefore, 
the  parties,  the  consideration,  whatever  recitals  it  may  be 
proper  to  insert  by  the  way  of  explooa^on,  the  description  of 
property  granted,  with  such  exceptions  out  of  the  same  aa 
the  parties  intend  to  make.  Berades  these,  not  only  the  words 
of  grant,  but  usually  the  estate  or  quantity  of  ownership,  are 
also  mentioned  in  connection  with  the  grant,  though  not  given 
in  the  form  inserted  in  the  foregoing  note,  as  such  mention 
may  be  dispensed  with,  where  it  is  followed  by  the  Aoiemlunt, 

1  4Eeiit,Coni.  46L  ■  .^itf*,  p.  •608. 

■  Bo«  V.  Trtamair,  WillM,  (62,  tBL    Set  MiIik,  Aug.  Iaw,  2TA. 
*  1  Wood,  CoDT.  227  i  Shep.  Touch.  £2,  and  note. 
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whose  purpose,  as  it  will  appear,  it  is  to  limit  and  define  the 
estate  or  amount  of  interest  or  ownership  in  the  land  or 
property  granted,  and  which  it  is  intended  to  transfer  to  the 
grantee.'  In  the  case  of  Berry  v.  Billings,  while  the  court 
adopt  the  above  definition  of  "  premises  "  as  applied  to  a 
deed,  they  hold,  that  tfaoi^h  the  premises  do  not  contiun  the 
name  of  tiie  grantee,  nor  the  limitation  of  the  estate  intended 
to  be  granted,  these  may  be  supplied  by  the  habenduTn,  and 
the  deed  thereby  be  made  good.'  So  where  the  premises, 
though  they  acknowledge  Uie  receipt  of  the  consideratioD 
and  the  name  of  the  intended  grantee,  cpntained  no  words 
of  grant,  bat  were  followed  by  an  habendwm  to  J.  B.  in  fee, 
with  covenants  of  seisin,  Ac,  to  J.  B.,  it  was  held  to  pass 
the  estate  described  in  the  deed."  In  one  case,  the  grantor, 
by  indenture,  granted,  baigained,  and  sold  certain  interests 
in  real  estate  to  another,  without  limiting  the  estate,  and 
added  a  clause  binding  himself  and  heirs  "  to  ratify  and  con- 
firm "  to  the  grantee  and  his  heirs  the  subject  of  the  grant. 
It  was  held  that  this  clause  did  the  ofSce.of  an  habendum,  in 
limiring  the  estate  granted.* 

7.  Sometimes  there  is  an  apparent  repugnancy  between  the 
granting  part  of  the  deed  and  the  JuAendvm,  in  respect  to 
the  estate  which  the  grantee  is  to  take  in  the  property  granted, 
which  courts  reconcUe,  if  possible,  so  as  to  give  effect  to  both ; 
bat,  as  will  be  seen  when  considering  the  habendum,  if  the 
language  of  the  grant  be  definite  in  limiting  Uie  estate,  and 
that  of  the  habendian  is  clearly  repugnant  to  the  grant,  the 
htUiendum  yields  to  the  terms  of  the  grant.' 

8.  It  is  not  proposed  to  add  to  what  has  been  said 

npon  the  *  subject  of  the  parties  to  the  deed ;  but  [*618] 
the  consideration  requires  a  somewhat  more  extended 
examination.    This  subject  presents  itself  in  two  points  of 
view:  first,  as  to  a  deed  considered  as  a  thing  executed,  with 
its  purposes  accomplished ;  and,  second,  as  to  whatever  is 

1  Co.  Lit.  6  k ;  Bbep.  Tonch.  71. 

*  Ben?  V.  BiUittgt,  44  Me.  416,  428.  See  Soiniiw  v.  WilUuna,  8  Muf.  174 ; 
Bndd  0.  Brooke.  8  Qill,  286. 

*  Bridge  v.  Weliingtoii,  1  Uua.  219.  *  Eemrorth;'  v.  Tnllii,  8  Ind.  98. 

*  Fuquhuwo  V.  EicheDMrger,  U  Hd.  08 ;  Bodd  e.  Brooke,  8  Gill.  2SS ;  3  Lo- 
mu.  Dig.  216. 
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executory  lq  the  deed,  especially  the  covenaDts  contained 
therein.  Perhaps  to  these  may  be  added  a  third, —  the  extent 
of  the  right  to  explain  or  control  the  statement  in  the  deed 
in  respect  to  the  actual  thing  or  amount  paid,  or  agreed  to  be 
piud,  as  the  consideration  for  the  same.  In  the  absence  of 
fraud  towards  the  grantor  or  his  creditors,  there  does  not 
seem  to  be  any  occasion  to  allege  or  prove  any  consideration 
in  order  to  give  effect  to  a  deed  of  feofment  or  any  properly 
common-law  conveyaace.  Saoh  a  conyeyance,  properly  con- 
summated, operates  to  pass  the  title  from  the  grantor  to  the 
grantee,  which  will  be  as  effectual,  if  a  voluntary  gift,  as  if 
done  for  a  valuable  consideration.'  Therefore  a  want  or 
failure  of  consideration  ia  no  ground  of  avoidance  of  a  deed.* 
Thus  where,  in  consideration  of  a  promise  to  marry  him,  the 
grantor  gave  a  deed  of  land,  but  died  before  the  marriage 
took  place,  it  did  not  affect  the  validity  of  the  deed.'  To 
bring  a  conveyance  within  the  category  of  "  voluntary  con- 
veyances," there  must  be  a  total  want  of  any  substantial  con- 
sideration for  the  .same :  mere  inadequacy  of  consideration 
would  not  be  enough.  In  the  one  case,  if  the  grantor  ia  in- 
debted at  the  time  of  making  it,  his  creditors  may  avoid  it ; 
whereas,  if  it  is  only  an  inadequate  consideration,  the  deed 
will  not  be  void  as  to  creditors,  unless  made  with  a  baudulent 
intent.*  A  deed  made  upon  a  good  consideration  only  is  a 
voluntary  conveyance ;  but  if  made  upon  a  consideratioD 
deemed  valuable  in  law,  it  is  of  a  different  character.' 

9.  But,  for  reasons  heretofore  explained,  in  order  to  give 
effect  to  deeds  deriving  their  force  and  validity  from  the  stat- 
ute of  uses,  there  must,  as  a  general  proposition,  be  a  consid-  * 
eration,  acknowledged  or  proved,  such  as  would,  before  the 
statute,  have  raised  a  use  in  favor  of  the  party  intended  to 
be  benefited,  since  it  is  by  the  union  of  the  seisin  with  this 

1  Den  e.  Hub,  6  Ired.  SO,  82 ;  JMkion  p.  Dillon,  2  OTert.  291, 3M ;  Fenr  v. 
Price,  1  Ho.  6eS-&&6;  Bogen  v.  Hilthonw,  8  Conn.  896, 402. 

*  Taylor  t>.  King,  a  Munfi  S68 ;  Oreen  v.  Thomu,  11  He.  818.  See  Thomp- 
•on  D.  Thompwm,  9  Ind.  331;  Doe  o.  Hurd,  7  BUckf.  610;  Wintnt  v.  PeeUea, 
81  Bub.  S80;  Bofnton  t.  lUa,  8  Pick.  SS2j>Pieiion  r.  Armitrong,  1  CUrira 
(Iowa),  S83 ;  lAberee  b.  Curleton.  63  Me.  213. 

■  Smith  V.  Allen,  6  Allen,  wa         •  WMhbwid  p.  Wtahbud,  37  Conn.  424. 

*  BockblU  0,  Spraggi,  9  Ind.  82. 
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use  by  act  of  law  that  these  deeds  become  operative.'  But  a 
deed,  "  in  consideration  of  lawful  monej  well  and  truly  paid," 
&c.,  was  held  to  convey  a  good  title,  although  no  use  is  de- 
clared ;  since,  though  it  do  not  state  the  number  of  poundi. 
paid,  it  acknowledges  the  payment  of  value.'  The  applica- 
tion of  this  doctrine,  with  greater  or  less  stringency  In  differ- 
ent States,  haa  given  rise  to  a  direct  conflict,  in  some 
instances,  in  the  decisions  of  the  courts  upon  substantially 
the  same  state  of  facts.  But  it  may  be  stated  as  the  prevail- 
ing doctrine,  firtt,  that  to  sustain  a  deed  of  bargain  and  sale 
requirea  a  pecuniary  or  valuable  consideration;  second,  to 
Bustaia  a  deed  of  covenant  to  stand  seised  requires  a  good 
consideration,  using  that  term  in  its  technical  sense,  as  denot- 
ing the  regard  which  is  supposed  to  arise  from  consanguinity 
or  marrii^e  between  the  parties ;  third,  that  if  no  oon- 
Bideiatioa  is  expressed  in  the  deed,  whatever  *  the  [*614] 
confflderation  was,  may  be  proved  aliunde  ;  and  if  one 
consideration  be  expressed,  any  other  not  inconsistent  with  or 
repugnant  to  the  one  expressed  may  be  proved  in  a  similar 
manner ;  vaA,  fourth,  that  although  it  is  always  competent  to 
control  the  fact  stated  in  the  deed  as  to  the  amount  or  thing 
paid,  in  a  question  involving  the  recovery  of  the  purchase- 
money,  or  as  a  measure  of  damages  in  an  action  upon  the 
covenants  in  the  deed,  it  is  not  competent  to  contradict  the 
acknowledgment  of  a  consideration  paid,  in  order  to  affect 
the  validity  of  the  deed,  in  creating  or  passing  a  title  to  the  es- 
tate thereby  granted.^  A  few  cases,  it  is  believed,  will  estab- 
lish the  doctrines  here  stated,  although  some  of  them  will  be 
found  Inconstatent  with  each  other  in  other  respects. 

10,  In  New  York,  before  the  system  now  prevailing  was 
adopted,  it  was  held  that  a  pecuniary  consideration  was  ea- 
aential  to  give  validly  to  a  deed  of  bargain  and  sale,  and  that 
a  deed  could  not  be  sustained  where  the  only  consideration 

1  I>en't>.Huik(,SIred.aO;  Jackaon  c.  Dillon,  2  Overt  264, 266.  How  far  ths 
■dcnawledgnieiit  of  con»id«ralioD  In  4  deed  ii  Uken  u  «videi>ce  of  It*  bariog 
been  paid,  ice  Galland  v.  Jackuan,  26  Cal.  86. 

*  WDrtman  ».  Ajlet,  1  Banna;  (N.  B,),  65, 

*  EinnebTsir  t>.  Einnebrew,  86  Ala.  686 ;  Webb  v.  Webb,  29  AU.  606 ;  QtxO, 
^eed  E>.  Fuller,  46  Me.  Ul. 

'  TOL.  III.  24 
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was  that  tlie  grantee  waa  to  do  oertain  things  therein  recited, 
one  of  which  waa  to  pay  money,  hut  did  not  bind  bimseli'  to 
their  performance  by  ezecoting  the  deed  himself.^  A  einailar 
doctrine  is  sostained  in  Maryland,  tliat  the  consideration  for 
bargain  and  sale  mast  be  a  pecuniary  one,  or  expressed  in 
Buch  general  terms  that  a  money  consideration  may  be 
averred.' 

11.  But  the  better  doctrine  seems  to  be,  that  any  valuable 
consideration,  a  ^id  pro  quo,  acknowledged  or  proved,  ^11 
be  Bufficieut  to  suatain  a  deed  of  bargain  and  sale.'  Thns,  in 
Jackson  t>.  Pike,  the  consideration  was  the  benefit  to  the 
grantor's  other  lands,  to  result  from  the  Qse  to  be  made  ot 
that  conveyed  to  the  grantee.*  In  another  case,  the  convey- 
ance was  stated  to  be  made  "  for  value  received."  ^  In  an- 
other, for  "  a  certain  sum  in  hand  paid,"  but  no  amount 
[*615]  mentioned."     In  yet  *  another,  while  a  consideratJon 

was  necessary,  and  was  stated  to  be  " dollars," 

it  was  held  that  the  grantee  might  supply  the  blank  by  proof.' 
In  one  case,  a  covenant  to  render  services  was  held  a  suffi- 
cient consideration  for  a  deed.^  In  Pennsylvania,  in  a  case 
where  no  consideration  was  expressed  in  the  deed,  the  giantee 
was  allowed  to  make  it  good  by  proof  aliunde.'  It  is  also 
laid  down,  in  the  case  of  Boardman  v.  Dean,  that  a  deed  of 
bargain  and  sale  differs  from  that  of  gift  or  release,  and  that 
"  the  payment  of  the  consideration  was  necessary  to  transfer 
the  use  and  make  the  instrument  operative."  But  though 
the  language  is  broad  enough  to  admit  evidence,  as  was  done 
in  that  cose,  to  avoid  the  deed  for  the  non-payment  of  the 
consideration,  the  circumstances  of  the  case  were  so  peculiar, 
that  it  can  hardly  be  a  guiding  authority  in  other  coses.*" 

'  Jackton  D.  Florence,  18  Johni.  47 ;  Jackton  e.  Sebring,  Id.  528 ;  Jkckmn  w. 
Utitmxj,  i  Cow.  427  ;  Jackion  v.  CadweU,  1  Cow.  622;  Corwin  e.  Corwia, 
S  Barb.  2ie. 

'  Cheney  v.  Watkiiu,  1  Hair,  ft  J.  &2T,  682.  So  in  PeniuylTania,  OUaoo  >. 
PatteraoD,  1  W.  £  8.  S95. 

*  Den  n.  Hanks,  Glred,  SO;  Jackinn  r.  I«ek,  19  Wend.  SS9, 841. 

*  JackioD  e.  Pike,  9  Cow.  99.         *  Jackaoii  v.  Alexander,  8  John*.  184,  483 

*  Jackion  e.  8chaonnuiker,  3  John*.  880 ;  8bep.  Toncb.  328. 

'  *  Wood  D.  Beach,  7  Tt.  622,  628.  ■  Tonng  t>.  BIdro,  1  Mon.  SO,  S2. 

>  Wliite  ■>.  Week),  1  Pcnn.  186.      "  Boardman  b.  Dean,  81  Penn.  St.  2GS. 
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And  in  Alabama  it  was  held,  that,  if  one  consideratioD  wai 
expressed,  any  other  not  inconsistent  with  that  might  be 
proved.*  Id  Missouri,  it  is  r^arded  aa  doubtful  whether  it 
is  necessary  to  allege  or  prove  uiy  consideration  to  sustain  a 
deed  of  bargain  and  sale ;  while  it  is  clear,  that,  if  none  is  ex- 
pTessed,  one  may  be  proved.  Indeed,  in  Tennessee,  under 
the  operation  of  their  statute,  it  haa  been  held  that  the  ac- 
knowIe%ment  of  a  ooofiideration  in  a  deed  ia  a  mere  cere- 
mony, and  not  essential  to  its  validity.'  In  Illinois,  by  a 
properly  drawn  deed,  the  title,  whatever  it  is,  will  pass  to  the 
gnuttee  without  reference  to  the  eonsideration  paid.*  No  one 
bat  »  creditor  of  the  grantor  in  a  deed  can  object  the  want  of 
consideration  for  the  deed.  The  acknowledgment  of  consid- 
eration is  sufficient  prima  ftteie  evidence  of  its  having  been 
paid.* 

12.  In  Coanectiout,  a  quitclaim-deed  "  for  divers  good 
causes  and  considerations  "  is  good ;  and,  being  a  ooDTeyance 
at  common  law,  would  be  good  without  any  consideration.' 
A  deed  was  held  good  Iti  Maine,  where  the  consideration  was 
a  condition  subsequent  to  support  a  third  person,  a  stran- 
ger to  the  deed.'  In  New  Hampshire  and  Massachusetts,  a 
general  indebtedness,  or  a  liability  of  the  grantee  as  surety 
for  the  grantor,  was  held  a  sufficient  consideratioii  for  an  ab- 
solute deed.''  But  the  only  consideration  which  will  support 
a  covenant  to  stand  seised  is  blood-relationship  or  marriage." 
IS.  A  deed  intended  as  one  of  bargain  and  sale  may  never- 
theless operate  as  a  feohuent,  if  it  contain  among  its  opera- 
tive words  '*  give  and  grant,"  and  is  accompanied  by  a  livery 
of  sdi^n  proved  or  presumed.'  So  a  deed  of  "gift"  may  be 
good  without  consideration,  being,  in  efFect,  a  deed  zt  feof- 
ment." 

1  Toidnilii  B.  Audo,  S  Stew.  A  P.  4ia 

•  Petty  V.  Price,  1  Mol  658-666 ;  Jtektoa  b.  Dillon,  2  Orwt  Ml,  364. 

•  F«traw  8.  Herriwetlier,  6S  U.  2T8.  •  Hutch  c  B*tM,  M  He.  143. 

•  Roger*  V.  Hillhoiue,  S  Conn.  898,  402.         *  Green  ».  Tbemu,  11  He.  S2a 
1  Bofnuu  B.  Oreen,  6  N.  H.  71 ;  BUeetl  c.  Strong,  9  Pick.  662;  HcWborter  v 

Wright,  6  Oa.  666.    But  tee  Den  f.  Hampton,  8  Ired.  467. 

•  Btriliiu  V.  Blle7, 44  N.  E.  11. 

•  Cbene7P.WatUiM,lHur.&J.  637,  682. 
U  Den  0.  Hukf,  6  Irod.  >0,  SL 
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[•616]  •  14.  From  the  doctrine  mentioned  by  many  of  the 
courts,  where  no  statute  has  been  made  upon  the 
subject,  that  no  estate  of  freehold  in  future,  other  than  by 
way  of  remainder,  could  be  created  or  conveyed  by  a  deed  of 
bargain  and  sale,  but  that  this  oould  be  done  by  one  of  covenant 
to  stand  seised,'  rules  differing  widely  in  their  stringency  have 
been  applied  by  different  courts  in  construing  what  relation- 
ship will  coQStitnte  a  good  consideration  sufScient  to  sustain 
a  covenant  to  stand  seised.  In  Jackson  v.  Sebring  it  -was 
held,  that  no  use  could  be  raised  in  favor  of  any  one  not 
connected  with  the  grantor  by  blood  or  marri^e,  so  as  to 
sustain  a  deed  of  covenant  to  stand  seised,  even  though  the 
grant  were  in  trust  for  the  benefit  of  one  thus  connected.* 
So,  in  Green  v.  Thomas,  it  was  assumed  by  the  court  that 
blood  or  marriage  alone  would  sustain  a  covenant  to  stand 
seised.*  In  Cheney  v.  Watkins,  the  requisite  couMderation 
is  said  to  be  "  natural  love  and  affection."  *  But  in  Jackson 
V.  Delancey,  the  rule  is  more  positively  stated,  and  as  given 
in  that  case,  as  well  as  in  Jackson  v.  Oadwell,  will  be  found 
to  be  directly  at  variance  with  the  rule  as  recognized  in  Mas- 
sachusetts in  more  than  one  particular.  Thus  the  former 
case  holds,  that  a  consideration  of  blood  or  marriage  is  requi- 
site ;  and  that  if  one  consideration,  like  money,  be  expressed, 
another,  like  consanguinity  or  marriage,  may  not  be  shown. 
In, the  latter,  the  deed  was  to  the  grantor's  daughter-in-law 
till  her  son  was  of  age,  the  remainder  to  her  son,  the  grantor's 
grandson ;  and  the  deed  was  held  void,  because  there  was 
neither  a  pecuniary  consideration,  nor  such  a  relationship 
with  the  daughter-in-law  as  to  sustain  the  deed  as  a  covenant 
to  stand  seised.' 

>  Jadcioni'.  DeUncej,  4COW.427;  Welsh  n.  Foster,  12  MaM.98,  9S;  Mudra 
K.  Ctiue,  82  Me.  329;  Brewer  v.  HaTd7,22  Pick.  876,  880;  WRilit  n.  WaUU, 
4  UJui.  ISG ;  Barrett  v.  French,  1  Conn.  864.  See  Bell  i>.  ScBmmoo,  16  N.  H. 
S81,  that  it  ma;  be  done  b7  either  fonn  of  conTerance.  In  VenooDt,  a  fte«- ' 
hold  infalaro  na.j,  hj  itatute,  be  eipretal;  granted.   Gorham  v.  Daniel*,  28  Vt. 

eoo. 

I  Jftcbon  e.  Sebring,  16  Johos.  628,  635.       *  Oraeo  ».  Thomaa,  11  He.  821. 

*  Cheney  u.  Watkini,  1  Harr,  ft  J.  627,  6S2. 

*  JackwDe.  Delancey, 4  Cow.  427;  Corwin  o.  Corwln,  9  Barb- 219;  JackMn 
>,  Cadnell,  1  Cow.  622.    But  in  M'Crea  «.  Fonnort,  16  Wend.  460,  the  princU 
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•15.  In  MassachuaettB,  on  the  contrary,  it  has  been  [*617] 
held,  that  where  the  consideration  in  a  deed  was 
stated  to  be  $400,  but  the  deed  could  not  take  effect  as  a 
common-law  conveyance,  because  the  estate  was  to  be  had 
and  held  after  the  death  of  the  grantor,  and  it  appeared  in 
evidence  that  the  grantor  was  father  to  the  grantee,  the  court 
held,  that  it  was  a  good  deed  of  covenant  to  stand  seised,  and 
the  consideration  of  natural  affection  might  be  averred,  not- 
withstanding the  pecuniary  one  stated  in  the  deed.'  In  the 
case  of  Gaie  v.  Cobum,'  where  the  consideration  in  the  deed 
was  $3,000,  it  was  held  that  the  deed  could  not  take  effect 
as  a  feofment,  or  a  bargain  and  sale,  because  of  its  being,  in 
terms,  a  conveyance  of  a  freehold  infuturo  ;  but  that  it  might 
be  a  covenant  to  stand  seised,  although  the  only  relationship 
between  the  grantor  and  grantee  was  that  the  latter  had 
married  the  daughter  of  the  former,  by  whom  he  had  chil- 
dren then  living,  but  who  were  not  mentioned  in  the  deed, 
and  the  wife  had  died  many  years  previously. 

16.  Although  considerable  has  already  been  said  upon 
whether  an  etttate  of  freehold,  to  commence  in  futuro,  can 
be  created  by  a  deed  of  bargain  and  sale,^  and  any  attempt  to 
reconcile  the  decisions  bearing  upon  that  point  may  be  inef- 
fectual, yet  the  reasoning  of  Walworth,  Ch.,  in  Refers  v. 
Et^le  Fire  Ins.  Co.,*  in  which  he  maintains  the  affirmative  of 
the  proposition,  and  the  authorities  upon  which  he  rests, 
would  seem  to  leave  little  doubt  in  the  matter  beyond  what 
arises  from  the  circumstances,  that  other  courts  have  taken 
a  different  view  of  the  law.  After  analyzing  the  two  modes 
of  raising  uses  before  the  statute  of  27  Uenry  VIII.,  and 

pie,  tbat,  where  one  codsI deration  ii  expresaed,  another  maj  not  be  proved,  wu 
entirely  and  dutinctl7  OTeimled,  and  unlimited  latitude  of  inquiry  into  tlie  coD- 
lideratioa  of  deedi  alloired.  JHak  v.  Green,  6  Barb.  466,  4GT ;  Rockbill  x. 
Spraggi,  9  Ind.  SO ;  Andrewi  o.  Audrewa,  12  Ind.  849 ;  Lewis  n.  Brevsler,  67 
Pena.  St.  410. 

1  Walli*  B.  Wallii,  4  MaM.  186;  Brewer  v.  Hardy,  22  Rck.  880;  Parker  v. 
MuboU,  7  Kck.  111.    8m  Potter  b.  Everitt,  T  Irsd.  Eq.  162. 

*  Gale  V.  Cobn-n,  IB  Pick.  897 ;  and  tee  WeUh  v.  Foiter,  12  Haia.  93 ;  Deo  d. 
Hanka,  6  Ired.  S; ;  BeU  o.  Scammoo,  15  N.  H.  S81 ;  Mardea  o.  Chaae,  S2  Ha. 
829,  882.    See  Bryan  r.  Bradley,  12  Conn.  474 ;  a.  a  16  Conn.  476. 

■  A«lt.  pp.  •128,  •124. 

*  Boger*  V.  Eagle  Fir«  lot.  Co.,  9  Wend.  611,  626-681 
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[*618J  refoi-ring  to  the  statute  requiring  deeds  of  Uaigain  *  and 
sale  to  be  enrolled,  he  remarks :  "  Thia  distlDOtion 
under  the  statute  of  enrolments  afterwards  became  very  im- 
poi'tant ;  although  the  bargain  and  sale  previous  to  the  statute 
of  uses  was,  in  &ot,  nothing  but  a  covenant  to  stand  seised 
to  the  use  of  the  bargainee.  It  will  be  seen,  from  this  exami- 
nation of  the  uses  of  the  common  law,  that  there  conld  not 
be  any  good  reason  why  the  same  springing,  contingent,  or 
future  uses  might  not  be  created  by  a  bargain  and  sale, 
founded  upon  a  valuable  consideration,  as  were  allowed  to 
be  raised  by  the  less  meritorious  consideration  of  blood  or 
marriage ;  and  there  was  not,  in  fact,  at  the  time  of  the  pass- 
ing of  the  statute  of  uses,  any  such  distinction  as  is  contended 
for  in  this  case."  He  then  considers  the  forms  of  convey- 
ance, which  had  their  origin  in  the  statute  of  uses ;  and,  re- 
marking that  the  statute  of  enrolments  was  not  in  operation 
in  this  country,  concludes:  "As  the  statute  of  enrolments 
was  never  in  force  in  this  State  (New  York},  I  have  ,&0 
doubt,  that,  at  the  date  of  the  deed  in  question,  a  future  free- 
liold  might  be  created  by  this  conveyance,  operating  as  a 
bai^n  and  sale  merely,  provided  it  was  founded  on  a  suffi- 
cient consideration  to  raise  a  use."  He  cites,  in  support  of 
this  general  position,  4  Kent,  Com.  298 ;  Burt.  Real  Prop. 
§  145  ;  Jackson  v.  Swart,  20  Johns.  87  ;  and  Cornish,  Purch. 
Deed,  85.  And  to  these  may  be  added,  besides  the  authori- 
ties cited,  ante.  Chapter  II.,  on  Uses ;  2  Bl.  Com.  166,  Arch- 
bold's  note ;  2  Prest.  Conv.  157,  whose  language  is,  "  A 
bargain  and  sale,  or  covenant  to  stand  seised  to  uses,  will  be 
free  from  objection,  although  it  is  to  give  an  estate  of  free- 
hold to  commence  at  a  future  day,  or  upon  an  event,"  &g.  ; 
and  Davies  v.  Speed,'  where  Holt,  J.,  says :  *'  The  first  use 
may  be  a  springing  use ;  for  if  I  bargain  and  sell  to  the  use  of 
another  five  years  hence,  this  is  a  good  future  use.*'  This 
subject  has  undergone  a  searching  and  discriminating  exami- 
nation by  the  court  of  Maine,  who  fully  sustain  the  doctrine, 
that  a  freehold  in  futuro  may  be  conveyed  by  a  deed  of  bar- 
gain and  sale  ;  and  in  tbia  position  they  are  sustained  by  the 

1  DkTles  V.  Spend,  12  Mod.  S» 
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court  of  New  Hampshire,  confirmiDg  the  reasoaing  in  Bogera 
V.  Eagle  F.  Ins.  Co.'  And  the  same  doctrine  ia  now  eelab- 
lifihed,  after  a  full  examination  of  the  qneation,  iu  Maesachu- 
setts.'  A  deed  cannot  he  defeated  by  a  failure  on  the  part 
of  the  purchaser  to  pa;  the  consideration  agreed  on.*  And 
Wood,  in  his  Institutes,  in  speaking  of  this  mode  of  convey- 
ance, says :  "  On  the  bargain  and  sale  of  lands  no  uae  may  be 
declared  but  what  the  law  doth  make ;  viz.,  to  the  uae  of 
the  bargainee."  "  A  covenant  to  stand  seised  to  uaea  may 
be  to  the  uae  of  a  stranger ;  but  then  it  must  be  for  money,  or 
other  valuable  oonsideiation  "  (p.  266). 

IT.  There  is  a  class  of  cases  relating  to  the  consideratioQ 
stated  in  deeds,  in  which  there  ia  a  conflict  of  opinion,  more 
seeming  than  real,  if  a  proper  diaciimination  is  made  as  to  the 
grounds  upon  which  Beveral  decisions  rest.  These  cases  relate 
to  how  far  it  is  competent  to  contradict  the  receipt 
acknowledging  *  the  payment  of  conaideration  usually  [*619] 
conttuned  in  a  deed,  and  bow  far  Uie  facts  as  to  a  con- 
sideration may  be  proved,  where  one,  other  than  that  proposed 
to  be  shown,  is  stated  in  the  deed.  The  consideration  stated 
and  acknowledged  in  a  deed  is  presumed  to  be  the  true  value 
agreed  to  be  paid,  until  the  contrary  is  proved.*  Therefore 
a  deed  executed  by  the  party  in  whom  the  title  is  vested,  ex- 
pressing a  consideration  received,  need  never  be  supported  by 
additional  evidence  as  against  him,  or  those  claiming  under 
him.'  Or,  in  other  words,  between  grantee  and  gi-antor,  in 
the  absence  of  fraud,  in  a  controversy  for  title,  there  is  no 
question  open  in  relation  to  the  nature  or  existence  of  the 
conaideration."  But  the  amount  named  is  only  prima  facie 
evidence  of  what  was  paid ;  and  the  true  consideration  may 
be  shown,  though  it  differ  from  that  in  the  deed.^    It  is  com- 

>  Wjmtto  D.  Brawn,  SO  Me.  160;  Jordui  e.  Steveni,  61  Me.  TQ;  Droim  v. 
Smith,  52  M«.  141 ;  BeU  v.  Scammon,  16  N.  H.  8H.    See  ante,  •eOS. 

*  Tiallon  f.  H*wet,  IDS  Mu*.  688.  *  Lake  v.  Gray,  86  Iowa,  403. 

*  OonetiU  D.  LMdnun,  2e  Oa.  401 ;  Belden  d.  Sermour,  8  Conn.  SIO. 

*  Bockwell  0.  Brawn,  54  N.  T.  218.        *  Trafton  e.  Hawe*,  102  Mug.  541. 

'  LawtoD  p.  BuckiDgham,  16  Iowa,  Hi;  Horria  Canal  i>.  Ryenou,  S  Dntdi. 
«eT;  Babanhl  v.  Lack,  86  Mo.  816;  Brary  *.  TremoDt,  Ac.  Co.,  18  Allen,  171 ; 
lUge  r.  Sberman,  6  Gra7,  611 ;  MiUer  d.  Goodwin,  B  Gray,  642 ;  Pierce  ».  Bnw, 
48  Vt.  236  i  Harper  e.  Perrj,  28  Iowa,  68 ;  Parker  v.  ¥ay,  43  Miia.  280. 
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peteiit  to  prove  by  parol  what  the  real  condderatioD  agreed 
to  be  paid  was,  and  to  show  that  the  satnei  or  some  part  of  it, 
remains  unpaid,  though  not  thereby  to  impeach  the  title  con- 
veyed by  the  deed.'     In  Delaware,  the  vendor  may  prove  the 
considet-atioD  to  be  unpaid,  and  recover  the  saice  in  an  action, 
although  he  has  acknowledged  the  receipt  of  it  in  bis  deed. 
So  in  Illinois.'    But  in  North  Carolina,  the  acknowledgnient 
of  payment  of  a  consideration  in  a  deed  is  held  to  be  coH' 
cluiiive,  and  not  open  to  be  contradicted  or  controlled  by 
parol  evidence.*    And  in  the  case  cited  of  Kimball  v.  Walker, 
the  court  say,  the  same  rule,  as  above  stated,  is  adopted  in 
England  and  Maine  and  Maryland,  as  well  as  in  North  Caro- 
lina.*    In  Massachusetts,  the  courts  leave  the  matter  open  to 
be  tried  in  an  action  of  assumpsit  to  recover  the  considera- 
tion money  which  the  purchaser  promised  to  pay,  and  has 
not,  although  the  plaintiff's  deed  recites  its  having  been 
done  i  and  a  grantor,  ^yho  had  made  and  delivered  a  deed 
with  this  recital,  was  permitted  to  recover  in  an  action  of 
assumpsit,  although  the  promise  of  his  grantee  was,  in  fact, 
to  convey  land  in  payment  for  the  same  instead  of  money.' 
The  vendor  in  such  case  may  recover,  if  the  purchaser,  on 
demand  made  of  the  deed,  refuses  to  deliver  it,  or  puts  it 
out  of  his  power  to  do  so  by  conveying  the  land  to  a  third 
person.'     And  assumpsit  may  lie  to  recover  back  a  part  of 
the  consideration  paid,  and  the  receipt   thereof  is  acknowl- 
edged by  the  deed  of  land,  where  there  ia  a  parol  agreement 
of  the  parties,  at  the  time  of  delivering  the  deed  to  repay  a 
part,  if  there  la  a  deficiency  in  the  quantity  of  the  land  sold 
and  paid  for.     Thus,  where  the  vendor  i^reed  to  sell  a  farm, 
called  a  hundred  acres,  at  so  much  per  acre,  and  the  deed 

>  WiUcinioDo. Scott,  IT  MuB.  267;  Kumt«r  ii.FergiuoD,TUinii.442;  Irrine 
e.  McKean,  23  Cal.  4TS ;  Cole*  v.  Bouliby,  21  Cwl.  47  (  BulUrd  ».  BHgga,  7  Rdc 
687 ;  Rhim  v.  Ellen.  86  Cal.  S62. 

*  Callairaf  v.  HeUD,  I  HodiL  610 ;  KiiUbaU  v.  Walker,  80  III.  Ell. 

*  Brocket  v.  Foacue,  1  Uawka,  M ;  MendenhkU  v.  Faiiab,  8  Jonea,  L.  106; 
Lowe  I'.  Weatherlef ,  4  Der.  &  B.  212. 

*  80  ni.  611. 

t  Basford  v.  Peoracm,  9  Allen,  898 ;  Kuttlng  v.  DickinsiHt,  8  Allen,  640. 
«  BatBettD.  BaMett.66He.  m.lSOi  Ooodipeea  e.Faller,  46  Mb.  141;  U«> 
dock  i>.  Gilchrut,  62  N.  T.  216 
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vaa  made,  calliog  the  land  a  hundred  acres  "  more  or  lees," 
and  a  consideration  was  paid  accordingly,  but,  at  the  time 
this  was  done,  the  vendor  i^eed  to  have  the  quantity  aS' 
certained,  and  to  take  pay  accordingly,  it  was  afterwards 
ascertained  to  contain  but  eighty-nine  acres,  and  the  vendee 
was  held  entitled  to  recover  for  this  deficit.  It  was  held  not 
to  contradict  the  terms  of  the  deed  by  admitting  this  evi- 
dence, because  the  recital  of  the  con»deration  in  a  deed  is 
not  conclusive  aa  to  its  amount.'  But  the  promise  to  pay,  in 
order  to  be  good  within  the  statute  of  frauds,  must  be  to  be 
performed  within  one  year,  where  it  is  merely  oral.*  But 
this  is  to  be  taken  subject  to  the  restrictions  created  by  the 
statute  of  frauds.  Thus,  where  one  made  a  deed  acknowl- 
edging the  receipt  of  a  valuable  consideration,  he  was  not 
allowed  to  show  that  the  consideration  was  an  agreement  on 
the  part  of  the  grantee  to  convey  the  premises  to  a  third 
party,  since  such  an  agreement,  not  being  in  writing,  came 
within  the  statute  of  frauds.'  This  belongs  rather  to  the 
department  of  evidence  than  of  deeds  of  conveyance ;  for  it  is 
believed,  that,  however  the  cases  may  conflict,  they  all  agree, 
in  effect,  in  this,  —  that  it  is  not  competent  to  prove  that  no 
consideration  has  been  paid,  where  one  has  been  acknowl- 
edged in  the  deed,  for  the  purpose  of  impeaching  the  validity 
of  the  deed,  uidess  it  is  for  the  purpose  of  establishing  fraud 
against  the  grantor.  The  true  doctrine  is  stated  in  Grout  v. 
Townsend,  that  where  a  deed  acknowledges  the  receipt  of  a 
consideration,  the  grantor  and  all  claiming  under  him  are 
estopped  horn  denying  that  one  was  paid.  They  may  dis- 
prove the  payment  for  the  purpose  of  recovering  the  con- 
sideration money ;  but  they  cannot  do  so  for  the  purpose  of 
destroying  the  effect  and  operation  of  the  deed.*    The  dedgn 

1  Hurdock  n.  Gilcbriit,  G2  N.  T.  212. 
■  Marc;  e.  Harcy,  9  Allen,  8. 

*  Gnswold  ■>.  Meuenger,  8  Pick.  C19. 

*  Grout  0.  TownKDd,  2  Hill,  564,  667  ;  HcCrea  v.  Pannort,  IS  Wend.  MO; 
Btraiim  B.  Chtldi,  1  Sandf.  68,  62 ;  Meriam  e.  Hanen,  2  Barb.  Ch.  2S2,  267 ; 
Bank  ol  the  U.  S.  IT  Hoiw«man,6  Paige,  Ch.  626 ;  Doe  c.  Beardsle^,  2  McLean, 
412, 414 ;  Harrey  k  Alexander,  1  Rand.  219 ;  Goodwin  v.  Gilbert,  9  Maw.  SIO ; 
IHnuu  e.  PeeUei,  SI  Barb.  871,  SSOi  Famngtono.  Barr,  SB  N.  H.  BS;  OraTee 
V.  GraTM,  9  Foatet,  129 ;  PhUbrook  ■.  Delano,  20  Me.  110 ;  Wilt  ».  Franklin, 
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of  the  olanae  acknowlec^ng  payment  of  consideration  is  not 
to  fix  the  precise  amount  paid,  "  but  to  prevent  a  resulting 
trust  in  the  grantee."  ^  It  cannot  be  contradicted  or  Tailed 
by  parol,  so  as  in  any  way  to  affect  tbe  purpose  of  the  deed ; 
that  is,  ita  operation  aa  a  conveyaace.*  InRockhill  v.  Sprats, 
in  a  deed  fi'om  father  to  son,  in  which  s  consideration  of  $300 
was  acknowledged,  the  court  permitted  the  other  heiis  of  the 
father,  after  his  decease,  to  show  that  this  was  by  way  of  ad- 
vancement, and  that  no  valuable  consideration  was  paid.  But 
this,  it  should  be  stated,  did  not  avoid  the  deed.* 

18.  It  may  be  stated,  therefore,  that  one  of  the  purposes 
of  inserting  the  acknowledgment  of  a  valuable  consideratioa 
in  a  deed  is  to  prevent  the  resulting  of  any  use  or  trust  to  the 
grantor,  as  was  explained  in  a  former  part  of  this  work.* 

19.  Another  part  of  the  premises  of  a  deed  consists  of  tie 
operative  words  of  grant  or  conveyance.     In  the  form  given, 

these  are,  "  give,  bargain,  sell,  and  convey,"  which 
[*620]  *  cover  almost  any  form  of  conveyance,  whether  at 

common  law,  or  under  the  statute  of  uees.  Nor  does 
the  use  of  the  wrong  tense,  as  "  has  given  and  granted,"  in- 
stead of  "  do,"  or  "  does  give  and  grant,"  make  any  differ^ 
ence  :  either  would  be  sufficient.'  So  where  tbe  grant  was 
to  A  and  his  heirs,  provided  if  A  die  in  his  minority  without 
issue,  then  tbe  property  *'  to  go  "  to  the  issue  of  B,  it  was  held 
to  be  sufficient  to  convey  it  to  such  issue  as  a  remainder.' 
And,  as  has  been  before  said,  such  a  deed,  duly  recorded,  is 
regarded  in  Massachusetts,  Maine,  Rhode  Island,  Mississippi, 
and  several  other  States,  as  equivalent  to  a  feofment  with 
livery  of  seisin.^     The  elementary  writers  imaat  upon  the 

1  BiDD.  602,  6IB.  Bat  lee  BotrdniaD  i>.  Dean,  84  Fenn.  St.  262.  It  wemi  that, 
ID  Engluid,  one  U  estopped  to  clum  the  purchue-moDaj  by  (uit  ■g«iii*t  hi* 
BCknoirledgiiieiit  in  tbe  deed  that  It  ha«  been  paid.  Baker  d.  Dewey,  I  B.  & 
C.  704. 

1  Meeker  t>.  Meeker,  16  Conn.  883,  S8T;  Kimball  t.  Walker,  80  HI.  611; 
Sprigg  V.  Mt.  Fleawuit  Bank,  14  Peters,  206 ;  Stackpole  ■>.  BobUm,  47  Barb. 
218. 

■  Bmch  V.  Packard,  10  Vt.  96,  100.  See  Oronts.  Towntend,  3  Deoio.SSS; 
Hnm  V.  Soper,  6  Hair.  A  J.  276 ;  Sbep.  Tonoh.  S2S.    ' 

■  Sockhill  V.  Spraggi,  Q  Iiid.  SO.  *  Anit,  p.  "IS*. 

*  Pienon  n.  AnDitrODg,  1  Iowa,  292.       *  Folk  e.  Vam,  9  Rich.  Eq.  SOS,  810. 
I  MiH.  Code,  1B57,  p.  SOB,  art.  11  i  Code,  1871,  {  22H ;  Bhod/e  JiUod,  BeT. 
Stat.  c.  146,  S  1 ;  Chalkw  c  Chalker,  1  Conn.  79, 89. 
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importaaoe  of  the  words  of  grant  being  suitable  to  the  nature  of 
the  deed;  and  it  i«  accordingly  stated,  that,  for  a  feo&nent,  the 
proper  words  are  "  give,"  "  grant,"  "  enfeoff,"  &c. ;  and  for 
bargain  and  sale,  "  grant,  bai^in,  and  sell,"  &c.'  But  the 
vords  "  bargain  and  sell  "  are  not  essential  to  such  a  eonvej- 
ance  :  any  words  of  equivalent  signification  which  would,  at 
common  law,  raise  a  use,  will  be  sufBoient  if  they  show  the 
intent  of  the  parties.'  Thus  a  deed,  though  iu  terms  a 
OOTeuant  to  stand  seised,  if  indented  and  enrolled,  and  its 
oonsideratioD  was  a  pecuniary  one,  would  be  a  good  deed  of 
bargain  and  sale.'  But  it  is  essenUal  to  a  valid  deed  that  it 
should  oontfuu  words  which  show  clearly  an  intent  to  grant 
the  maker's  interest  or  estate  in  the  premises  in  question ; 
and  where  the  only  words  in  the  deed  indicating  such  intent 
were  "  sign  over,"  it  was  held  to  be  inoperatiTe  as  a  grant.* 

20.  The  usual  operative  words  in  a  deed  of  lease  and  re- 
lease are  "  grant,  bargain,  and  sell,"  which  ^ve  effect  to 
the  Uate,  and  for  this  a  pepper-corn  is  a  sufBcient  considera- 
tion ;  while  the  words  "  grant,  bat^ain,  sell,  remise,  release, 
and  for  ever  quitclaim,"  give  efTeot  to  the  reletue  ;  though,  if 
it  were  regarded  as  a  simple  release,  the  words  **  remise," 
"  release,"  and  **  quitolaim,"  would  be  the  proper  and  suf- 
ficient words.  In  all  these  forms,  it  will  be  observed  the 
word  "  grant,"  which  seems  to  be  a  generic  term,  is  made 
ase  of.  _  And  what  the  author  cited  remarks  is  fully  sus- 
tained by  multiplied  cases,  —  that,  if  it  is  clear  that  it  is  the 
intent  of  the  maker  of  the  deed  that  the  estate  should  pass 
thereby,  it  will,  if  possible,  be  so  construed  as  to  effect  this, 
although  it  want  formal  words,  if  there  be  any  word  in 
the  deed  sufGcient  to  convey  the  estate.'  It  may 
*  be  remarked,  however,  that  the  word  *'  grant "  is  [•621] 

1  1  Wood,  CoDT.  SOS.  •a  Wood,  CODT.  16. 

■  I  Wood,  CouT.  20S ;  2  Id.  IS ;  Shep.  Touch.  222. 

4  UcSimiej  v.  Sattlet,  SI  Mo.  Ml. 

*  1  Wood,  ConT.  208,  tni  PoveU'i  note;  2  BoUe,  Abr.  789,  pi.  80;  Bbep. 
Tonch.  82,  222,  u)d  Piett.  note ;  Lynch  r.  UTingaton,  8  Btu-b.  4eS,  486 ;  ShoTa 
>.  Flndu,  e  T.  R,  121 ;  Roe  v.  Tnnmur,  2  Wil«.  76,  78 ;  Cltuirickard  v.  Sidney, 
Hob.  277  i  Harden  v.  Chue,  82  Me.  829  j  Toang  d.  Rlogo,  1  Moor.  30,  S2;  Cop- 
niih,  Porch.  Deedi,  29.  The  word  "gnafh  not  neoeteuf  Id  making  ft  gnnt, 
U  the  loteDtion  (o  make  U  be  in«ni(Ml  bjr  the  de«d. 
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eotnetimes  omitted  ioteotionallj  in  deeds,  from  its  being', 
in  some  cases,  construed  by  the  common  law  into  a  general 
warranty.^  But  this  will  be  more  properly  considered  under 
the  bead  of  CovenantB  in  Deeds. 

21.  "  The  law,"  says  Mr.  Powell  in  his  notes  to  Wood's 
Conveyancing,  "  is  curious,  and  almost  subtilizes  to  devise 
reasons  and  means  to  make  assurances  and  deeds  enure  ac- 
cordii^  to  the  just  intent  of  parties,  and  to  avoid  wrong  and 
injury,  which,  by  abiding  by  rigid  rules,  may  be  wrought  out 
of  innocent  acts."  '  Thu3  where  a  grantor,  for  love  and  affeo- 
tioo,  granted  to  his  two  sons-in-law,  B  and  C,  a  certain  estate, 
and  signed  and  sealed  the  deed,  and  then  added  below,  "  U. 
B.  D.,  half  to  be  for  the  use  of  M.  C,  half  for  the  use  of  N.," 
but  did  not  sign  this,  though  the  attestation  of  the  witnesses 
waa  made  below  it,  and  then  there  was  added  an  acknowl- 
edgment of  the  receipt  of  one  dollar  consideration,  which  was 
signed  by  the  grantor  without  annexing  any  seal,  it  was  held  to 
create  a  trust  in  favor  of  M.  and  N.  in  equal  shares.'  In  the 
text  of  the  work  above  cited,  reference  is  made  to  Adams  v. 
Steer,  where,  in  a  deed  of  a  reversion,  the  only  worda  of 
conveyance  were,  "  aliened,  bargained,  and  sold;"  and  the 
word  "  grant "  was  not  fouud  in  the  deed,  nor  was  the  deed 
enrolled  so  as  to  operate  as  a  bargain  and  sale.  But  it  was 
held  that  the  reversion  would  pa^s  by  force  of  the  word  alien.* 
And  the  Touchstone  says  dedi  or  eonceari  may  amount  to  a 
giant,  a  feofment,  a  gift,  a  lease  or  i-elease,  a  confii-mation,*  a 
surrender ;  and  it  is  in  the  election  of  the  party  to  whom  the 
deed  is  made  to  use  it  to  which  of  these  purposes  he  will."  * 
Worda  of  release,  moreover,  may  avail  as  a  grant  or  a  cove- 
nant to  stand  seised.^  But  a  mere  naked  release  to  one  not  in 
possession  of,  or  having  a  vested  interest  in,  the  premises, 
would  be  void.^    But  though  in  the  form  of  a  release,  if 

»  1  Wood,  Coot.  208.  *  1  Wood,  Coot.  20^  txttt, 

"  Irory  d.  Burnt,  SJ  Penn.  8t  SOO. 

*  Ad&mi  D.  Steer,  Cro.  Jac.  210. 

*  Shep.  Touch.  Preit  ed.ei;  I^erm  d.  Amutrong,  I  Clvk*  (lowft),  292; 
•ntr>,  •605. 

*  Shep.  Touch,  Freit.  ed.  91 ;  Roe  v.  Tiuimsn-,  2  Will.  7& 

'  BroDham'  d.  Ma^or,  &e.,  24  CoL  609;  '^imen  «.  Inrln,  8  John.  866. 
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there  are  anfficient  words,  it  may  operate  as  a  grant  in  order 
to  make  it  good.' 

22.  As  has  been  already  stated,  it  is  common  to  define,  by 
the  granting  words  in  the  premises  of  a  deed,  the  estate 
thereby  intended  to  be  created,  by  adding  in  connection 
therewith  proper  terms  of  limitatioQ,  as  to  C.  D.  "  and  hia 
heirs,"  and  the  like.  After  what  has  been  said  upon  the 
snhject,*  it  is  only  necessary  to  add,  that,  at  common  law, 
words  of  grant  to  a  man,  without  words  of  limitation  or  inher- 
itance, were  understood  to  create  in  him  a  life-estate, 

and  that  the  word  "heirs"  'waB  indispensable  to  ["622] 
create  an  estate  of  inheritance.  But  this  has  been 
altered  by  statute  in  several  of  the  States,  as  will  be  seen  by 
reference  to  a  note  upon  the  page  ahove  referred  to.  And  a 
grant  to  one  is  effectual  to  pass  it  to  his  "assigns,"  though 
the  term  is  not  used  in  the  deed.' 

23.  The  next  matter  in  order,  as  one  of  the  parte  of  the 
premises,  is  the  description  of  the  thing  granted.  This  is,  of 
course,  a  most  important  part  of  the  deed,  as  its  purpose  is  to 
identify  that  upon  which  the  other  clauses  of  the  deed  are 
designed  to  operate ;  antf  if  the  subject  of  the  grant  cannot 
be  ascertained  by  its  description,  the  grant  becomes  void 
from  the  necessity  of  the  case.*  By  statute  now,  courts  are 
authorized  to  reform  deeds,  where,  by  mistake,  the  words  of 
a  deed  are  made  to  convey  other  estate  than  the  parties  in- 
tended, even  though  the  ibistake  consists  in  the  legal  effect 
of  the  words  used,  while  the  words  themselves  were  such  as 
the  scrivener  intended  to  make  use  of.  Thus,  where  a  grant 
of  an  estato  was  made,  excepting  the  widow's  right  of  dower, 
it  was  held  to  be  competent  for  the  grantor  to  show  that  the 
exception  was  of  the  land  set  to  the  widow,  and  not,  as  the 
effect  of  the  words  of  the  deed  implied,  the  widow's  life-estato 
only  in  the  land.^  In  one  case,  the  court  reformed  a  deed 
where  the  grantor  had  fraudulently  erased  a  covenant  in  re- 
spect to  the  quantity  of  land."    And  the  court  will  reform  a 

>  GoodUtle  0.  Ballar,  Cowp.  601. 

*  Jute,  *oL  1,  p.  •29.  *  Bfelc*lf  e.  fVMtewkj,  IT  C.  B.  n.  i.  667. 

*  1  Wood,  Coot.  B06 ;  VfoSori  a.  HcKIdqr,  28  Tez.  44. 

*  Canedr  v.  Mwcf,  IS  Qnj,  ST3.  *  Hetcalf  v.  Fntnim,  S  Allen,  97. 
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deed  so  as  to  correct  a  mistake  in  the  point  of  compass  stated 
in  it,  whether  it  be  between  the  parties  to  the  deed  and  their 
heirs,  or  any  one  purchasing  with  notice  of  tiie  mistake.  But 
if  any  intermediat«  owner  of  the  estate  had  taken  it  without 
notice,  he  would  hare  a  li^ht  to  stand  upon  the  title  as  it 
appeared  upon  the  deed  ;  and  if  one  purchase  of  another 
who  had  himself  purchased  without  notice,  he  would  have 
the  rights  of  his  vendor,  though  cognizant  himself  of  the  mis- 
take.^ Courts  hare  reformed  an  absolute  deed  into  a  mortage, 
the  condition  having  been  accidentally  omitted.'  In  another 
case,  a  spring  of  water  not  having  been  excepted,  by  mistake, 
in  a  grant  of  land,  as  it  should  have  been,  the  court  compelled 
the  grantee  to  quitclaim  the  use  of  it  to  his  grantor.'  But  it 
is  only  when  material  stipulations  are  erroneously  framed,  or 
wholly  omitted  by  accident,  mistake,  or  fraud,  that  equity 
will  reform  instruments,  and  make  them  conform  to  the  origi- 
nal intention  and  agreement  of  the  parties.  If,  therefore,  an 
important  reservation  is  omitted  in  a  deed  by  consent  of  the 
parties,  the  grantee  agreeing  orally  that  the  grantor  should 
have  the  thing  reserved,  the  court  will  not  reform  the  deed 
by  inserting  the  requisite  clause.*  9t  is  not,  however,  neces- 
sary that  the  deed  should,  in  terms,  convey  the  land  or  thing 
intended  to  be  granted,  if  such  grant  is  implied  from  what  is 
described.  Thus  a  grant  of  the  rents,  issues,  and  profits  of 
a  tract  of  land  is  the  grant  of  the  land  itself.  If  the  grant 
be  of  the  uses  of  and  dominion  over  land;  it  carries  tiie  land 
itself.* 

23  a.  The  legislature  cannot  authorize  a  court  to  reform  a 
will  by  changing  the  provisions  of  it.'  It  would  seem,  that, 
in  New  York,  the  court  would  allow  the  defendant,  in  an  ac- 
tion of  ejectment,  to  show,  by  way  of  defence,  such  mistake  in 
the  deed  under  which  claim  is  made  to  the  premises  as  would 

1  FreKott  D.  Hawkliu,  16  S.  H.  122, 127.   Bee  Qiay  v.  Bornback,  81  Ho.  400 
1  Ad»m«  V.  StsTeiu,  19  He.  SQ2. 

*  BrowD  v.  Lamphetr,  SB  Vt.  2S0;  Storj,  Bq.,  B«df.  ed.  1 18S. 

*  Andrawtr.  Spurr,8  Allen,410iStor7,  Eq.jlU;  MOIi  r.  Lockwood,  43  HL 
111  i  White  B.  White,  L.  B.  16  Eq.  Cu.  247. 

*  Co.  Lit.  4  b ;  CsldwsU  ».  FoitOD,  81  Fenn.  St.  484 ;  ClenMiit  v.  Tonngnuia, 
40  FeDii.  St.  S4J;  Keens'*  Appeal,  H  Fenn.  St.  ST4. 

*  AlUr'i  AppMl,  67  P«nn.  841. 
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aathorize  a  court  of  equity  to  reform  the  deed,  without  first 
having  had  a  judgment  for  such  a  reform  prODOUDced.^  But 
in  Massachusette,  it  would  seem  to  be  necessary,  in  order  to 
take  advantage  of  euch  mistake  in  the  trial  of  an  issne  depend- 
ing upon  the  terms  of  a  deed,  that  a  decree  for  reforming  the 
same  should  have  been  rendered.  And  in  the  hearing  of  a 
bill  for  reforming  a  deed,  "  imd  make  it  conform  to  a  variant 
oral  agreement,  the  proofe  must  be  full,  clear,  and  decisive, 
free  from  doubt  or  uncertainty ; "  and  that,  if  the  feet  of 
the  mistake  is  submitted  to  a  jury,  the  proof  of  it  *'  must  be 
made  beyond  a  reasonable  doubt,"  ~  such  a  degree  of  proof 
as  a  jury  would  act  upon  in  the  most  important  aiffiuis  of  life.' 
In  New  York,  the  courts'reformed  the  language  of  a  mortg^e 
as  to  the  terms  of  paying  the  instalments  of  the  debt  thereby 
secured,  in  favor  of  the  mortgt^or,  against  the  assignee  of 
the  mortgage.'  It  is  siud  generally  in  Pennsylvania,  that 
mistakes  of  a  scrivener  may  be  proved  by  puvl,  and  the  deed 
reformed  accordingly.*  In  an  English  case,  upon  a  hearing 
upon  a  bill  to  reform  a  deed  by  substituting  an  entirety  of 
the  granted  estate  for  the  undivided  half  as  described  in  the 
deed,  the  court  ordered  the  deed  itself  to  be  altered  accord- 
ingly, and  held  that  a  new  deed  was  not  necessary .^  A  mis- 
take of  law  alone  is  not  a  ground  for  reforming  a  deed ;  bat 
where  a  party  is  misled  by  the  scrivener  as  to  the  effect  of  a 
certain  form  of  expression  made  use  of  by  him,  and  made  to 
believe  that  it  has  the  effect  to  carry  out  the  agreement  of 
the  parties  as  they  have  stated  it  to  him,  and  they  sign  it 
accordingly,  and  there  is  in  this  a  mistake,  the  party  injured 
thereby  may  have  the  deed  reformed.  But  this  excludes  the 
case  of  a  deed  where  there  had  been  no  previous  settled  agree- 
ment made  until  the  deed  was  executed,  and  only  covers  cases 
where  there  baa  been  an  f^reement  of  the  parties  distinct 
from  the  written  agreement,  and  to  whiph  that  may  be  made 
to  conform." 

>  Cmott  e.  Burton,  W  Bart).  226. 

*  Stockbrhlge  Inm  Co.  v.  Hndton  Iron  Co.,  lOT  HaM.  817. 

*  Andrewi  v.  GWeiple,  47  N.  T.  M7.        *  Hwe  v.  Morri*,  68  Penn.  St.  Vl% 

*  White  v.  White,  L.  B.  16  Eq.  Cu.  247. 

i  Hulchingi  v.  HoggiiM,  69  QL  82 ;  Btoekbiidgs  Iron  Co.  v.  EfldMD  Iron  Co., 
**p.S!30.    8m  alio  CuMdf  t>. Uucjr,  18  Qra}', S78 ;  GlaM  v.  Ualbnrl.lQSMau. 
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24.  The  object  of  the  descriptive  part  of  the  grant  is  to 
define  what  the  parties  intend,  tlie  one  to  convey,  the  other 
to  receive ;  and,  with  the  use  of  proper  care  in  this  respect, 
there  would  be  little  occasion  for  rules  of  construction  for 
this  part  of  a  deed ;  because  quotiet  in  verhw  nulla  eat  am- 
biguiUu,  ibi  nulla  expotitio  contra  verba  fienda  eat}  But  it 
has  been  found  necessary  to  resort  to  many  rules  for  deter- 
mining the  legal  meaning  and  intention  of  such  parties,  some 
of  which  may  seem  to  be  artificial,  bnt,  from  general  use,  have 
been  adopted  as  canons  of  construction.^  One  of  these  is, 
that  a  deed  is  to  be  construed  with  reference  to  the  actual, 
rightful  state  of  the  property  at  the  time  of  its  execation. 
The  parties  are  supposed  to  refer  lo  this  for  a  definition  of 
the  terms  made  use  of  in  their  deed.^  Thus  where  one,  own- 
ing land  through  which  a  stream  of  water  flowed,  changed 
the  channel  or  course  of  the  stream  through  bis  own  land, 
and  then  sold  it  in  separate  parcels  to  different  individuals, 
it  was  held  that  the  purchasers  took  their  estates  in  the  cod- 
ditioQ  they  then  were ;  and  that  if  the  old  channel  was  within 
the  land  of  one,  and  the  new  one  within  the  land  of'  the  other, 
neither  could  restore  the  stream  to  its  former  channel  {gainst 
the  consent  of  the  other.  And  if  the  channel,  as  then  used, 
became  obstructed  ao  as  to  flow  the  land  of  the  other,  the 
latter  miglit  enter  and  remove  the  obstruction,  if  necessary  to 
prevent  such  overflowing.*  And  one  of  the  maxims  resorted 
to  by  courts  in  construing  deeds  is,  Ctmtemporanea  expoiitio 
eit  optima  et  forttiiima  in  Uffe.^  In  construing  a  deed,  tlie 
court  places  itself,  as  nearly  as  possible,  in  the  situation  of 
the  contracting  parties ;  and  their  intent  will  be  ascertained 
in  the  same  manner  as  in  the  case  of  any  other  contract.     If 

■  Broom's  MiutiniB,  477;  HBnnum  v.  West  Cheater,  70  Penn.  St.  8T2;  Cole  a. 
Like  Co.,  54  N.  H.  278. 

1  Wal1«  D.  Pr«Bton,  26  Cat.  65. 

■  RichordgoQ  d.  P&lmer,  88  N.  H.  218;  Danklee  v.  Wilton  B.  B.,  4  Foster, 
4B9 ;  Stanley  v.  Greene,  12  Cal.  148 ;  Pollard  v-  Haddoz,  28  Ala.  S26,  S26.  See 
Commanwealtli  b.  Roiburj,9  Onj.iOS,  and  note.  626;  Adaauv.Frothingfaam, 
S  Maes.  S62 ;  Rider  v.  Tbompion,  28  He.  244 ;  Hall  v.  Lund,  I  R.  &  Colt  681, 
per  Marim,  B. ;  KariDaUer  n.  Rratz,  IS  Jowa,  366 ;  lane  t>.  ThompuiD,  48  If.  H. 
824 ;  Abbott  r.  Abbott,  61  Me.  6B1. 

«  Robert!  v.  Roberts,  56  N.  T.  275. 

*  Coiuiei7  D.  Brooke,  78  Penn.  St.  84;  Bio(»n'«  Max.  682. 
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the  intention  is  not  then  apparent  from  the  deed,  resort  is  to 
be  had  to  the  mies  of  constmctdon,  which  gire  greater  effect 
to  those  things  about  which  the  law  preeumes  the  parties  are 
the  least  liable  to  make  a  mistake.  But  arbitrary  roles  are 
not  to  be  invoked,  if  the  intention  of  the  parties  can  be  plainly 
discovered  without  their  aid.'  Grants  are  to  be  construed 
according  to  the  snbject-matter,  and  the  natnral  presumptieos 
arising  from  their  tenns,  and  thns  render  these  an  ezpositdon 
of  a  rational  intention.  If  the  grant,  for  example,  be  to  dig 
coals,  it  implies  that  the  grantee  is  to  have  them ;  if  to  dig 
an  aqnednct,  he  would  have  no  right  to  the  earth  excavated.' 
Thus,  where  a  grant  was  made  of  a  right  to  draw  water 
from  tpringa  in  the  grantor's  land,  but  there  were  no  springs 
in  it,  but  there  was  water  enough  to  supply  the  grant  in  a 
swamp  upon  the  grantor's  land,  it  was  held  that  the  grantee 
had  a  right,  under  this  grant,  to  draw  the  requisite  quantity 
from  the  swamp.^  But  in  a  subsequent  case  it  was  held,  that 
a  grant  to  take  water  from  gpringa  did  not  give  the  grantee  a 
right  to  dig  for  water,  because  a  "  spring  "  is  a  place  where 
the  water,  by  natural  force,  usually  issues  from  the  ground  ; 
and  water  obtained  by  digging  in  the  earth  comes  within  the 
definition  of  a  aell,  and  not  of  a  tprinff.*  It  is  the  duty  of  the 
court  to  construe  a  deed ;  but  it  is  the  duty  of  the  jury  to 
apply  its  terms,  when  thas  construed,  to  the  land  in  question, 
to  ascertain  whether  the  premises  in  questioQ  are  within  the 
description.'  And  where  land  was  granted  as  being  in  M., 
but  no  State  or  county  was  mentioQed,  it  would  be  presumed 
to  be  in  the  town  of  M.,  in  the  State  in  which  tlie  parties  are, 
if  there  be  a  town  of  that  name  in  the  State.*  Some  of  the 
cases  in  which  these  rules  have  been  applied  were  as  follows : 
One  granted  all  the  land  which  a  certain  '*  milldam  fiows ;  '* 
and  it  was  held  to  cover  all  the  land  it  flowed  when^in  use, 
and  not  to  be  limited  to  the  particular  state  of  \rater  at  the 
date  of  the  deed ;  the  stream,  in  fact,  being  then  hardly 

I  maUa  ■>.  Temple,  26  Csl.  449. 

*  Lrnwi  B.  Arnold,  &  Huon,  198.  *  "Dtj  v.  Aduni,  43  Tt.  SIO. 

*  U^oon  e.  Hmrrii,  46  Tt.  271. 

*  Bdl  V.  Woodwud,  46  N.  H.  887.  ■  BuOng  v.  Strong,  42  CL  148. 
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above  its  bunks.*  On  the  other  hand,  a  grant  of  "  a  mill- 
privilege,"  with  a  right  to  flow  the  water  to  a  certain  point, 
restricts  the  grantee  from  flowing  it  any  higher,  although 
such  flowing  would  greatly  benefit  the  privilege.'  One  con- 
veyed an  undivided  half  of  an  estate  to  A,  and  at  a  subsequent 
time  conveyed  the  other  undivided  half  to  him,  and  took  back 
a  mortgage  of  "  all  the  real  estate  "  he  had  that  day  conveyed. 
It  was  held  to  be  a  mortgage  of  the  entire  land,  the  words 
"  real  estate  "  being  used  to  describe  the  land,  and  not  the 
interest  in  it  which  the  mortg^ee  had  conveyed  by  his  deed.' 
The  parties,  in  describing  what  was  granted,  used  the  word 
"  farm ; "  and  it  was  held  not  to  be  restricted  to  one  distinct 
parcel,  bat  to  embrace  '*  all  such  premises  as  have  been  let 
together,"  as  used  in  the  English  sease;  and  it  is  used  in  a  cor- 
responding sense  in  America,  in  respect  to  premises  used  and 
occupied  together.*  In  a  case  in  Texas,  where  one  granted 
another  a  hundred  acres  of  land  out  of  a  larger  tract,  with- 
out describing  it  by  metes  and  bounds,  the  court  held  that 
the  grantee  might  select  and  locate  his  hundred  acres  in  any 
part  of  this  tract.*  But  the  court  of  Illinoie  held  a  grant  of 
thirty  acres  out  of  a  lai^er  parcel,  but  without  giving  any 
boundaries,  void  for  uncertainty."  Where  one  owning  lands 
in  C,  and  also  a  right  to  enforce  a  condition  subsequent  by 
entry  for  condition  broken,  the  condition  not  having  yet  been 
broken,  mortgaged  all  bis  lands  and  all  his  right  and  dium  to 
land  in  C,  it  was  held  not  to  carry  this  possibility  of  rever- 
sion.' Among  the  most  prominent  of  these  is  the  rule,  that, 
where  a  thing  is  granted,  all  the  means  to  attain  it  are  also 
granted,  and  all  its  &uits  and  effects  pass  with  the  thing  as 
appurtenant  or  belonging  to  it,  though  not  specially  named.' 
The  maxim  embodying  this  rule  and  its  translation,  as  given 
by  Broom,  is,  — -  Cfuictmque  aliqau  quid  concedit,  coneedere 

I  Hone  0.  MviluH,  11  Men,  S3D;  a.  o.  IS  Allan,  28S. 
«  Pr»y  o.  Grett  Fill.  Co.,  88  N.  H.  412. 

■  CarpenUr  v.  Millard,  88  Vt.  9.  '  Bell  *.  Woodwaid,  n^ 
*  WoObrd  e.  McKinna,  28  Tex.  46. 

«  Shackleford  v.  Bailej,  86  111.  S91.    See  toI.  1,  p.  'ill 
'  Richardion  v.  Cambridge,  2  Allen,  lia 

■  Shcqp.  Touch.  89 ;  1  Cniiaa,  Dig.  266 ;  Fomfrat  v.  BtcrofV  1  Wma.  8aim& 
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videtuft  et  id  Btne  quo  rtt  iipta  eue  noti  potuit,  —  "WhoeTer 
grants  s  thing,  is  supposed  also,  tacitly,  to  grant  that  without 
which  the  grant  itself  would  be  of  no  efFect."  '  And  this  is 
Bometimes  construed  to  cany  land  itself.^  There  are  various 
illuatrations  of  this  proposition  to  be  found  in  the  cases  which 
have  been  decided.  Thus,  if  one  grant  a  parcel  of  land  which 
is  snjrounded  by  his  other  lands,  he  thereby  grants  a  right  lo 
pass  over  his  land  to  reach  the  parcel  granted,  if  it  is  nece»- 
Kiry  in  order  to  its  enjoyment.'  And  the  converse  of  the 
proposition  is  maintained,  that  if  one  sells  land  which 
surrounds  his  other  land,  and  can  only  reach  "  the  ['623] 
latter  by  passing  over  that  which  he  has  granted,  he 
will  have  a  right  thus  to  pass,  though  no  right  of  way  is 
reserved.* 

25.  So  tlie  grant  of  land  passes  with  it  all  usuo/  and  aecut- 
tomed  ways,  as  appurtenant  easements,  whether  named  or 
not.  But,  in  order  to  pass  as  appurtenant,  the  way  must,  as 
a  general  propbsition,  be  an  exitting  eaiement,  in  the  technical 
sense  of  this  word ;  meaning  thereby  a  right  to  use  another's 
land  for  special  and  limited  purposes,  in  oonnection  with 
land  for  the  use  and  enjoyment  of  which  the  right  is  exer- 
cised.* In  one  case,  where  a  grantor  had  two  parcels,  A  and 
B,  and  used  a  way  over  A  to  reach  B,  and  then  granted  B 
"  and  appurtenances,"  it  was  held,  that  the  way  which  l^ad 
thus  been  used  passed  with  the  estate  B." 

26.  So  the  grant  of  a  mill  carries  the  use  of  the  water  by 
which  it  is  worked,  the  flood-gates,  dam,  and  all  things  neces- 
saiy  for  its  use,  as  well  as  the  soil  and  freehold  of  the  land  on 
which  it  stands,  and  that  over  which  it  projects ;  and  such 

}  Idford'i  cue,  11  Rep.  G2;  Broom,  Mu.  803. 

*  SbMUD.  Seidell,  2  Wall,  U.  8.  1ST. 

*  Sbep.  Toach.  Prest.  ed.  69,  and  note,  96;  Broom,  Max.  802;  Fomfivtv. 
fUcroA,  1  Wm*.  SaDnd.  S28  ■,  Dota. 

«'  Brigham  v.  Smith,  4  Onj,  297 ;  Broom,  Hu.  862 ;  3  Kent,  Com.  422 ; 
Paclter  v.  WeUted,  2  Sid.  89 ;  Dattoa  o.  Taller,  2  Lntw.  1487 ;  ante,  p.  ■SI ; 
Wuhbuni.  EaiementB,  "32,  and  ca«ea  cited. 

*  Sbep^  Touch.  96;  Broom,  Max.  862;  Leonard  x.  White,  T  Mbm.  0;  Jack. 
Mn  e.  Hathaway,  16  Johm,  447,  4M ;  Harri«  r.  Elliott,  10  Pet  26, 64 ;  Whallef  «. 
Tompaon,  1  Bo*,  t  F.  871 ;  Kent  v.  Waite,  10  Pick.  188 ;  Murphj  d.  Camp- 
bell, 4  Fenn.  St.  484 ;  Pickering  t>.  Stapler,  6  S.  4  H.  107. 

*  Jame*  o.  PUnt,  G  A.  &  B.  749. 
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giant  may  embrace  land  adjoining  it  which  is  aecessary  far 
its  use,  and  is  actually  used  with  the  mill.    It  would  include, 
also,  a  right  to  build  and  maintain  a  dam.'     But,  in  respect 
to  what  would  pass  as  privileges  under  such  a  grant,  it  Trould 
depend  upon  the  circumstances  and  oondiUon  of  the  property 
at  the  time  of  the  grant.  ,Ift  therefore,  the  grant  be  of  one 
of  scTeral  mills,  it  will  not  be  held  conatructiTely  to  pass  so 
much  as  to  destroy  the  other  mills.'    And  though  the  grant 
of  a  mill  passes  the  head  of  water  by  which  it  is  carried,  so 
far  as  it  belongs  to  the  grantor,  and  is,  properly,  appurtenant 
to  the  mill,  it  carries  nothing  beyond  what  the  grantor  owns, 
imlesB  covered  by  the  express  words  of  the  grant.*    The  ad- 
jacent land,  in  suoh  case,  does  not  pass  as  appurtenant  to,  but 
as  parcel  of,  the  principal  thing  granted.*    The  same  rule  ap- 
plies in  making  a  partition  between  tenants  in  common.*    The 
grant  of  a  "  mill-site  "  or  a  "  mill-privilege  "  carries  the  land 
itself,  with  the  use  of  the  water  and  appendages  belonging 
to  the  mill ;  but  it  gives  no  right  to  use  a  reservoir  when  the 
grant  is  by  metes  and  bounds,  which  do  not  include  the  res- 
ervoir.*    But  where  the  grant  was  to  build  a  dam  on  the 
grantor's  land,  and  flow  his  land  to  a  certain  extent,  and  the 
grantee  built  his  dam  below  the  grantor's  land,  and  thereby 
flowed  it  to  the  defined  extent,  it  was  held  be  bad  a  right  bo 
to  do.    He  was  not  obliged  to  build  on  the  grantor's  land.' 

>  ThompwHi  ■>.  Bub,  U  N.  H.  640 ;  BIchudwHi  *.  Bicriow,  IS  Gt^y,  166 ; 
Fretcott  s.  White,  91  Pick.  B4S. 

>  Hapgood  c.  BrowD,  102  Mui.  46S ;  Crittenden  v.  Field,  6  Qnj,  621. 

>  BliM  V.  Kennedy,  4S  IlL  71 ;  Backlej  v.  Spra^e,  IT  Ue.  281 ;  WUcozm  n. 
HcOhee,  12  m.  881. 

*  Shep.  Touch.  89,  90 ;  Allen  v.  Scott,  21  Pick.  2G ;  Blaka  s.  CUrk,  S  He. 
480 ;  Whitney  n.  Olnef,  8  Muon,  280 ;  Forboih  v.  Lombud,  18  ISM.  lOS.  See 
}NM(,  M  to  exception  of  ■  mill,  or  house,  Ac.,  oat  of  a  grant.  B vdwdl  o.  Amei, 
22  Pick.  888, S68 i  Blaioeav.Chamben,  1  S.IB.  Ifl9;  Swarti a. Swartx, 4  Penn. 
St.  968,  869.  See  Hurphy  v.  Campbell,  4  Fenn.  St.  400;  Hathorn  b.  Stinaon, 
10  Ue.  224  i  Atkiu  v.  Boidman,  2  Met.  463 ;  Racklej  v.  Spragoe,  17  Ue.  281 ; 
Wattab.  BaM.  "84,  «86 ;  ThompatHi  v.  Banka,  48  N.  H.  »& 

*  Munroe  «.  Sticknej,  48  Ue.  4GS.  See  Searej  n.  Jonea,  48  N.  H.  441,  ••  te 
the  effect  of  a  deed  bj  one  tenant  in  common  of  an  undivided  lialf  U  certain 
land,  "  with  the  mill,"  Ac.    It  paaaed  only  an  trndlrided  half  of  the  mill,  tas. 

■  Moore  b.  Fletcher,  16  He.  B8 ;  Croabj  v.  Bradbarr,  20  Ue.  61 ;  Jackaoo  » 
Termiljea,  6  Co«.e77;  Wathb.  Ea«e  36,36;  Brae*  v.  Tale,  4  AUeo,  89S. 
<  EUgoat  V.  HaaweU,  21  Hich.  602. 
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So  if  the  grant  be  of  land  "  on  which  a  mill  stood,"  or  "  a 
mill  with  appurtenances,"  it  carries  whatever  is  neeessary  for 
the  mill ;  and  the  actual  use  by  sucoessive  owners  would  be 
evidence  of  what  this  is.  The  necessity  of  the  mill  for  ita 
full  and  free  enjoyment  controla  in  the  matter  of  what  and 
how  much  ehall  pass  as  an  iacident,  appurtenant  to  what  is 
in  terms  granted,  and  m^ht  include  a  mill-yard,  and  right  of 
way.'  So  the  grant  of  a  house  passes  the  land  on  which  it 
stands.'  And  where  one  granted  a  building  and  the  land  on 
which  it  stood,  it  was  held  to  cany  a  veranda  in  front  of  the 
building,  the  stairs  upon  the  outside  of  it,  and  the  stone  foun- 
dations  on  which  they  rested,  together  with  the  land  in  front 
of  the  building  to  the  centre  of  the  highway ; '  and  a  grant 
of  a  dwelling-house,  and  "  out-buildings  belongii^  thereto," 
not  only  carries  the  land  on  which  they  stand,  but  includes  a 
bam  which  was  used  with  the  house,  with  the  land  under  it.* 
By  the  grant  of  a  "  rope-walk,"  such  land  of  the  grantor 
passes  as  is  actually  used  with  it.'  So  the  grant  of  "  a  wdl " 
carries  the  land  itaelf  which  it  occupies,*  though  the  grantor 
reserves  the  r^ht  to  use  the  pump  therein.  The  term  "  house," 
or  "  cottage,*'  or  "  wharf,"  or  *'  town  pound,"  when  granted 
and  used  as  a  general  term  of  description,  carries  the  land 
which  is  thereby  occupied.  Such  would  be  the  case  with  the 
grant  of  a  "  pool,"  or  a  "  pit :  "  it  would  pass  the  land  as 
well  as  the  water  in  it.'  But  the  grant  of  springs,  or  the  use 
of  springs,  would  ordinarily  convey  only  a  right  to  take  the 
water  of  the  same  by  aqueducts,  and  would  not  carry  the  soil 
and  freehold.' 

27.  If  a  man  grants  to  another  a  right  to  dig  a  trench  in 
his  land,  and  lay  a  pipe   for   conveying  water,  he 
thereby  grants  a  *  right  to  enter,  dig,  and  repaii  the  [*624j 
same ;  *  but  if  he  grant  a  right  to  d^  a  canal  through 

1  Toorhiei  o.  Bonbud,  6£  N.  T.  102. 

■  Stiep.  Touch.  BO ;  Baty  v.  Cuirier,  OS  Hua.  601 ;  Allen  r.  Scott.  SI  Pick. 
2fi ;  Brown  >.  Bowdoia,  2  Met  BW ;  Webater  v.  Potter,  lOG  Hui.  414. 

*  Qmax  V.  Barnum,  87  Conn.  229.  *  Woodmu  v.  Smith,  68  Me.  81. 

*  Darlt  e.  lUndy,  ST  IT.  H.  afi.  •  Mixer  p.  Heed,  26  Vt.  264. 

'  Johiuoa  P.  Hayner,  6  Oraj,  107;   Shep.  Touch.  B4;   Wbitoey  v.  Olney, 
S  Mmoo,  S82;  Woolej  d.  Oroton,  2  Ciuh.  805;  Co.  LiL  G. 

■  Owen  D.  Field,  102  Mui.  104. 

*  Bh^Toudi.  06;  Broom,  Mu.  8M ;  Pit^oringv.  Stapler,  6  8.  &  B.  110. 
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his  premises,  it  does  DOt  pass  a  r^ht  of  property  in  the  rocks 
or  soil  ezcftvated,  unless  they  may  be  used  in  coDstructing 
the  canal.^  So  if  be  grauts  a  piece  of  laad  to  build  a  mill- 
dam  upon,  with  a  right  to  build  such  dam  and  maintain  it  for 
a  water-privilege,  of  a  certain  height,  he  thereby  grants  the 
right,  if  necessary,  to  place  a  part  of  this  dam  upon  his  adja- 
cent land.'  The  grant  or  reservation  of  "  a  way,"  or  "  a 
road,"  embraces  only  an  easement,  but  not  the  soil,  although 
the  boundaries  of  the  same  are  given.  And  the  same  rule 
would  apply  to  any  grant  of  a  non-continuous  right  to,  or  use 
of,  a  thing.'  But  where  the  exception  was  of  "  all  and  so 
much  and  such  parts  as  have  been  taken  for  public  roads,"  it 
was  held  to  exclude  from  the  grant  all  the  land  within  the 
highways  which  would  remain  the  property  of  the  grantor, 
subject  to  the  easement  which  the  public  have  over  it.^ 

28.  So,  if  one  grants  the  mines  in  his  land,  he  grants 
thereby  the  right  to  dig  for  and  work  them.*  So  where  a 
grantor  excepted  out  of  his  grant  of  the  land  all  coal-mines, 
with  sufGcient  way  leave  and  ttay  leave  to  and  from  the  mines, 
and  the  right  of  sinking  pits,  it  was  held,  that,  as  incident  to 
the  liberty  to  sink  pits,  the  right  to  fix  such  machinery  as 
would  be  necessary  to  drain  the  mines,  and  draw  coal  from 
the  pits,  was  reserved ;  and  that  a  pond  to  supply  the  engine 
and  an  engine-bonse,  being  essential  accessories  to  such  en- 
gine, wei'e  lawfully  constructed  by  the  grantor  upon  the  prem- 
ises.^ This  case  will  serve  to  illustrate  the  extent  to  which 
courts  are  disposed  to  carry  the  doctrine  of  implied  grants 
when  it  is  necessary  to  carry  any  direct  grant  into  effect 
Another  example  is  found  in  the  case  of  a  grant  by  one, 
through  whose  land  a  stream  flowed,  to  an  owner  above,  of  a 
right  to  throw  the  washings  of  ore  into  the  stream,  and  to  de- 
posit themselves  on  the  grantor's  meadow  below.     The  conse- 

1  WMhb.  Eue.  42, 8d  ed. 

•  Dryden  a.  Jephenon,  18  Flck.  8S6,  890 ;  Swaiti  s.  Swsrti,  4  Pemi.  St  SO. 
■  Grares  v.  Amoikea's  Co.,  44  N.  H.  461 ;  Leavitt  d.  Tovle,  8  N.  H.  97 ;  Peek 

*.  Smith,  1  Conn.  lOS ;  JKmnic*  Pond  r.  Chuidler,  9  Allem,  IM. 

•  ManD  V.  WotnUl,  63  N.  r.  48.  »  Shep.  Tonch.  96. 

•  Dand  v.  Kmgscote,  9  H.  &  W.  IT4;  Broom,  Max.  866.  See  BardweU  * 
Amei,  22  I^ck.  SSS,  S68;  GreeD  v.  Putnam,  8  Ciuh.  21;  TonMr  e.  Bejnolda 
28  FeDn.  8t  199. 
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qnence  was,  that,  in  time,  the.  meadow  became  bo  raised,  that 
the  waaluDgs  flowed  off  on  to  bia  adjoining  pasture.  But  it 
was  held  that  the  light  to  do  this  passed  as  ao  inoideot  to  the 
principal  grant.^ 

29.  But  while  a  grant  of  the  principal  passes  the  incident 
in  the  manner  above  saggested,  the  converse  of  the  propo- 
sition is  not  true.  The  rnasdm  is,  Acceisoritem  non  dueit  ted 
sequitur  suum  prineipale.'  Thus  the  grant  of  a  reversion 
carries  a  rent ;  but  the  grant  of  a  rent  does  not  carry  the 
reversion.*  So  a  grant  of  land  carries  all  mines  within  it,  if 
not  previously  granted ;  but  the  grant  of  a  m^'s  lead  or  iron 
miucB,  for  inataiioe,  does  not  pass  the  land.* 

SO.  Another  rule  is,  that,  where  the  grant  is  a  general  one, 
whatever  belongs  to  the  thing  granted,  as  a  oouBtituent  part 
or  element,  passes  thereby.  Thus  the  grant  of  a  house  passes 
the  doors,  windows,  locks,  keys,  window-blinds,  and  the  like, 
although,  at  the  time  of  the  grant,  they  may  have  been  sev- 
ered from  the  same  for  a  temporary  purpose,  if  they 
liad  previously  •  been  fitted  and  applied.*  So  the  ["625] 
grant  of  a  "  saw-mill,"  with  privileges  and  appurte- 
nances, passes  the  machinery  used  in  it,  and  would  include  a 
mill-chain,  dogs  and  ban  therein,  by  which  logs  are  drawn 
in  and  secured  for  sawing  ;  and,  generally,  whatever  things 
are  fitted  and  prepared  to  be  used  with  real  estate,  and  have 
been  applied  thereto,  pass  with  the  realty  to  which  they  have 
thus  become  accessory.' 

31.  So  the  grant  of  land  carries  bouses,  trees,  and  every 
thing  standing  or  growing  upon  the  surface  ;  and  this  would 
include  trees  blown  down  and  lying  upon  the  ground,  except 
sucb  as  are  out  into  logs  or  hewed  into  timber,'  with  mines, 
quarries,  and  whatever  is  contained  beneath  the  surface ; 
thopgh  it  is  competent  for  the  owner  to  convey  bis  mines 
by  a  separate  and  distinct  grant,  so  as  to  create  one  freehold 
in  the  soil,  and  another  in  the  mines.^     Questions  have  arisen^ 

1  Buthnell  c.  Proprietors,  &c.,  81  Coon.  IGO. 

*  Broom,  Max.  308 ;  Shep.  Touch.  SB ;  Woroeeter  c.  QrMD,  3  Pick.  426, 428. 
■  Sliep.  Touch.  8Q;  Broom,  Uax.  870.  *  Shep.  Touch.  96. 

*  Shep.  Touch.  90.  ■  Furu  v.  SUckpole,  6  Me.  IM. 
I  Bracket  o.  OodiUrd,  M  He.  S13 ;  Cook  t>.  Whitbs,  IS  IIL  4B1. 

*  Uott  V.  FftlDMT,  1  Coniit.  064,  669 ;  Goodiicb  v,  Jouea,  2  Hill,  142 ;  Nobb 
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aod  been  variously  Bettled,  a&  to  how  far  it  is  competent  for 
a  graQtor  of  premises  to  except  b;  parol  what  is  growing 
thereon  at  the  time.  In  one  case,  the  court  held  that  h» 
might  thus  reserve  growing  com.^  But  in  another  case, 
where  the  grantor  reserved,  in  that  way,  wine^lants  grow- 
ing upon  the  premises,  it  was  held  to  be  inoperative.'  Crops 
standing  in  the  field,  ready  for  harvest,  pass  with  a  giant  of 
the  land,  unless,  as  auggested  by  a  member  of  the  court 
might  be  the  case,  the  crop,  like  that  of  ooni,  was  left  upon 
the  land  as  a  kind  of  storehouse  till  needed  for  ufie.'  And 
a  parol  reservation  of  crops  then  upon  the  land  at  the  time 
of  conveying  the  same  by  deed  woold  be  repugnant  to  the 
deed,  and  of  no  effect ;  and  the  same  rule  applies  to  manure 
upon  the  land.*  But  where  the  mortgagor,  after  making  the 
mortgage,  sowed  a  crop  of  lye,  which  was  upon  the  ground 
at  bis  death,  and  was  sold  by  his -administrator  as  personal 
property.  The  mortgagee  then  foreclosed  the  mortgage  by 
sale  of  the  estate,  and  orally  excepted  the  crop  of  lye,  and 
it  was  held  not  to  pass  with  the  land  in  the  foreclosure 
sole.'  A  deed,  in  the  following  terms,  was  held  to  pass  an 
interest  in  the  mines  under  the  grantor's  land,  as  distinguished 
Jrom  a  right  of  easement  in  another's  land ;  "  also  the  full  r^ht, 
title,  and  privilege  of  d^ging  and  taking  away  stone-coal,  to 
any  extent  the  said  (grantee)  may  think  proper  to  do,  or  cause 
to  be  done,  under  any  of  the  land  now  owned  and  oooupied 
by  tiie  (grantor)."  The  habendum  and  covenants  were  as 
to  "  the  aforesaid  right  to  the  stone-coal,"  and  "  the  right  of 

0.  Botworthj  19  Pick.  8U;  8hep.  Touch.  90;  ante,  toI  1,  p.  •&;  Terhmw  v. 
Ebbenon,  1  Peim.  726.  But  Me  Bmith  o.  Johuton,  1  Penn.  471,  u  to  growlnK 
corn  Dot  pauiug,  But  Kent  boldi,  th>t  growioK  crop*  do  pM*b7B  grant  oT  the 
land,  4  Kent,  Com.  46B ;  and  i*  «nil«lii«d  by  ftathoriQr,  m  weU  u  bj  weU^MtUed 
principles.  Tooto  v.  Ckilvin.  8  John*.  210;  Kittre<^  v.  Wood,  8  N.  H.  G08; 
Chapman  v.  Loog,  10  Ind.  W5;  HcI1t«Um  0.  Eairia,  80  Mo.  4fi7 ;  Tomer  *. 
Rejnoldi,  23  Fenn.  6t.  190,  mine*. 

I  Baker  V.  Jordan,  8  Ohio,  V.  ■.  OB;  pat,  •eiG;  Bond  >.  Coke,  71  N.  Car. 
97. 

•  Wintennnla  s.  UghX,  46  Barb.   28S.      Bee   aba  WilUiu  c.  TathUodtr, 
TWatU,S78;  Gibbou  b.  Dillingham,  GEi^.  (Ark.)  a. 

>  Tripp  E.  Baueig,  20  Uich.  264. 

•  Brown  v.  Thunlon,  66  Me.  127;  PoweU  b.  Rich,  41  lU.  466;  Autin  ». 
Sawyer,  9  Cow.  40 ;  Smith  b.  Price,  S9  m.  28;  mug  b.  Billitiga,  61  BL  47fiL 

•  Shnman  ».  Wlllett,  42  K.  T.  146. 
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stODB-coal  hereby  given ; "  and  it  was  held,  that  the  graotee 
might,  by  hie  deed,  convey  an  undivided  share  of  tbia  coal  to 
another.^  The  same  is  true  of  trees  growing  upon  land.' 
The  clause,  therefore,  often  inserted  in  deeds,  conveying  the 
buildings  etanding  upon  the  granted  premises,  can  be  of  no 
avail,  except  aa  a  part  of  the  description  of  what  is  granted.* 
Upon  the  same  principle,  manure  made  upon  a  farm  in  the 
ordinary  course  of  husbandly,  and  lying  in  heaps  or  manure- 
beds  upon  it,  will  pass  by  a  grant  of  the  farm,  although 
susceptible  of  being  easily  removed  and  sold.*  In  respect 
to  mines  of  gold  and  silver,  there  was,  by  the  Bnglbh  aa 
well  as  the  Continental  law,  this  peculiarity,  —  that  they  be- 
longed to  the  crown,  thoi^h  found  in  the  land  of  an  individual 
proprietor.'  In  "  the  charter  of  the  Colony  of  Massachusetta 
Bay,"  there  is,  in  addition  to  the  ordinary  description 
of  the  *  lands -granted,  tho  clause,  "  and  also  all  mines  [*626j 
and  minerals,  as  well  royal  mines  of  gold  and  silver 
as  other  mines  aad  minerals  whatsoever."  It  appears,  from 
Chancellor  Kent's  Commentaries,  that  the  statutes  of  New 
York  assert  the  r^ht  of  the  State  as  sovereign  over  mines, 
to  the  extent  of  the  English  statutes.  In  a  case  decided  by 
Mr.  Justice  Clayton  of  Georgia,  which  is  found  in  a  note  to 
the  same  work,'  it  was  held,  that  the  mines  contained  in  the 
public  lands  in  Georgia  passed  with  the  lands  to  individuals 
upon  a  grant  thereof,  unless  expressly  excepted.  And  such 
is  held  to  be  the  law  in  California ;  and  it  is  further  held 
in  that  State,  that  though  the  gold  and  silver  mines  belonged 
to  the  crown  of  Spaia,  and  passed  with  the  sovereignty  and 
the  soil  to  the  government  of  Mexico,  and  subsequeutly  by 
treaty  to  the  United  States,  they  were,  in  the  hands  of  the 
latter  government,  mere  incidents  to  the  ownership  of  the 
soil  itself;  and  when  the  territory  became  a  State,  the  United 

>  CkldireU  v.  Tnllon,  81  Penn.  Bt  476.  B«e  Clement  o.  Toangman,  40  Penn. 
Bt84e. 

1  CUp  V.  Draper,  4  Hut.  366.  *  Croaby  v.  Parker,  4  Mui.  110. 

*  Danieli  o.  Fond,  81  Pick.  S6T,  8T1 ;  Faj  v.  Huzey,  18  Gray,  68 ;  Goodrich 
«.  Jone*.  3  Hill,  142 ;  Lewi*  v.  Ljmtn,  22  Pick.  486,  442 ;  WBtlieTbe«  v.  EUiun, 
19  Vt  879 ;  cwte,  toI.  1,  p.  "e. 

*  Qiwen  V.  Northamberiuid,  ]  Flowd.  810, 886}  8  Init  6TS. 

*  8  Kent,  Com.  S7B  tad  note. 
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States  continued  to  hold  the  public  lands  as  propiietora  hy  the 
right  of  ownership,  and  their  title  to  the  mines  accordingly 
passed  with  the  lands  when  convejed  to  individual  pur- 
chasers.' 

82.  Although  it  is  an  undoubted  proposition,  that  what- 
ever is  properly  appurtenant  to  the  principal  thing  granted 
passes  with  it,  it  is  not  always  easy  to  apply  the  term  bo  as 
to  determine,  in  a  given  case,  whether  the  thing  under  con- 
sideration is  appurtenant  or  not.  A  thing  appendant  or  ap- 
purtenant is  defined  to  be  *'  a  thing  used  with  and  related 
to,  or  dependent  upon,  another  thing  more  worthi/,  and  agree- 
ing in  its  nature  and  quality  with  the  thing  whereunto  it.  is 
Appendant  or  appurtenant."  It  results,  therefore,  that  land 
can  never  be  apportenant  to  other  laud,  or  pass  with  it,  as 
belonging  to  it'  It  was  accordingly  held,  in  the  case  of 
Leonard  v.  White,  just  cited,  th&t  where  one  granted  a  mill, 
with  its  appurtenances,  it  did  not  pass  the  soil  of  a 
[*627]  way  which  had  been  long  used  for  access  to  *  the  mill, 
though  a  right  to  pass  over  it  aa  a  way  would  have 
passed  thereby.^  Among  the  things  to  which  the  term  "  ap- 
purtenant," or  "  appurtenance,"  is  applied,  are  eatemeiUt  or 
servitude!  used  and  enjoyed  with  the  lands  for  whose  benefit 
they  were  created ;  and,  in  respect  to  these,  the  language 
of  the  court  in  one  case  is,  *'  Nothing  is  more  clear,  than  that, 
under  the  word  '  appurtenances,'  according  to  its  legal  sense, 
an  easement  which  has  become  extinct,  or  which  does  not 
exist  in  point  of  law  by  reason  of  unity  of  ownership,  does 
not  pass."*  A  grant  of  a  thing  will  include  whatever  the 
grantor  had  power  to  convey  which  is  reasonably  necessary 
to  the  enjoyment  of  the  thing  granted.  Thus  a  grant  of  a 
house  with  appurtenances  passes  a  conduit  by  which  water 
is  conducted  to  it.    But  this  depends  upon  whether  the 

1  Uoora  V.  Snuw,  IT  Cal.  199,  222 ;  Bogg*  r.  Henwd  Co.,  U  CiL  279,  8TS. 

*  Leonird  ■>.  White,  T  Hui.  6,  3 ;  Barrii  v.  EUlott,  10  Pet.  26,  64 ;  Co.  Utt. 
121  b ;  JackioD  tr.  HsthftirKy,  15  John*.  447,  464 ;  Blaine'i  Lewee  n.  Chunben, 
1  S.&R.  139;  Tjlero.  HiniDiOQd,  II  Pick.  198;  Ammidown  o.  Qnniu  Bui^ 
8  Allen,  298;  Riddle  v.  Littlefleld,  63  N.  H.  608. 

*  Hoboken  Luid,  Ac  Co.  v.  Serrigati,  SO  IT.  J.  Law,  IS. 

«  PluiC  IT.  Jamei.  6  B.  &  Ad.  791 ;  Wuhb.  Smb.  •22,  •S^  •SS,  'ISl,  tad 
CUM  died.    Pope  «.  O'Han,  48  N.  T.  Ufi. 
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grantor  owns  the  conduit.  Thus  one  conyeyed  a  house  and 
land  by  a  warranty-deed,  but  said  nothing  of  an  aqueduct 
which  conducted  the  water  from  a  mmn  pipe  of  an  aqueduct 
company  to  the  bouse  by  a  lead  pipe  laid  across  an  interven- 
ing parcel  of  land  belonging  to  a  third  person,  by  oral  Ucense 
of  the  owner.  By  a  contract  between  the  grantor  of  the 
'  house  and  the  aqueduct  company,  he  had  a  right  to  draw 
water  by  paying  a  certain  sum  annually.  After  selling  the 
house,  he  went  upon  the  adjacent  land  and  cut  off  the  pipe 
at  the  line,  and  dug  it  up,  and  carried  it  away.  It  was  held 
tliat  this  pipe  was  a  fixture  to  the  estate  granted,  and  passed 
by  the  deed ;  but  the  deed  conveyed  no  right  to  draw  water 
by  it,  because  that  did  not  belong  to  the  grantor.^  But  it 
would  not  pass  a  way  of  convenience  when  there  is  another 
way  of  access,  unless  specifically  mentioned.'  But  when 
there  is  a  grant  of  a  servitude  in  one  parcel  which  is  not 
designed  to  be  enjoyed  with  another  parcel  granted  in  the 
same  deed,  it  does  not  become  appurtenant  to  the  second 
parcel.  Thus,  where  one  granted  twenty  acres  of  land,  and 
a  right  to  dig  ore  in  another  parcel  of  ten  acres,  in  the  same 
deed,  the  right  to  dig  the  ore  did  not  thereby  become  ap- 
purtenant to  the  other  parcel,  not  being  necessary  or  intended 
to  be  used  therewith."  And  whether  a  thing  shall  pass  as 
appurtenant  to  another  depends  upon  the  condition  of  the 
latter  estate  at  the  time  it  is  granted,  and  how  far  it  is  neces- 
sary to  its  enjoyment.*  And  "  it  is  now  well  settled,  that 
where  a  grantor  conveys  land  bounding  on  a  street  or  way, 
he  and  his  heirs  are  estopped  to  deny  the  existence  of  snch 
street  or  way,  and  the  grantee  acquires  by  the  deed  a  per- 
petual easement  or  right  of  passage  on,  upon,  or  over  it."  * 
But  this,  it  would  seem,  must  be  limited  to  cases  where  the 
grantor  has  a  title  to  the  soil  of  the  way  by  which  the  land 
is  bounded .' 

1  FUlbrick  v.  Ewing,  97  Mm*.  ISS. 

*  Parker  b.  BenneU,  11  Allen,  88 
>  Grubb  s.  Qnitdfard,  i  W«tt8,  '. 

898, 

*  Oareitr  e.  Bethana,  U  Maw.  49 ;  McDonald  v.  Undall,  8  Rtwte,  492. 

*  Sletaon  n.  Dow.  16  Gra;,  873 ;  Cox  o.  James,  4G  N.  T.  £02. 

<  Bniaard  ».  B.  ft  N.  Y.  Centnl  R.R.,  12  Oray,  410  i  Howe  v.  Aigfit,  4  Allen, 
aoe ;  Waab.  Eaiem.  Sd  ed.  248,  244. 
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83.  But  land  or  buildings  may  be  so  neoessarj  to  the  uaa 
and  enjoyment  of  that  which  is  granted  as  to  pass  with  it, 
where  they  are,  in  effeot,  parcel  of  the  thing  granted,  neces- 
sary to  its  enjoyment,  and  intended  to  pass  with  it  like  the 
other  parts  or  parcels,  though  termed  appurtenant,  and  de- 
scribed accordingly.  Thus  a  devise  of  a  *'  paper-mill,  together 
with  all  the  machinery  and  appurtenances  to  said  mill,"  was 
held  to  pass  all  the  land  under  the  mill,  and  necessary  for  the 
use  of  it,  and  commonly  used  with  it,  as  paretl  thereof,  on  the 
ground,  that  though  land  cannot  be  appurtenant  to  land,  so 
aa  to  pass  by  that  form  of  expression,  yet,  where  the  inten- 
tion is  clearly  expreneed  that  land  should  pass  under  that 
name,  the  law  will  give  effect  to  the  grant.'  But  the  grant 
of  a  certain  parcel  of  land,  with  a  description  of  the  same, 
together  with  a  mill-house,  mill-dam,  races,  watercourses,  and 
other  appurtenances,  did  not  pass  the  soil  and  freehold  of  the 
land  flowed  by  the  mill-pond.*  But  where  the  grant  was  of 
a  miU-privilege  in  C,  in  the  county  of  N.,  including  all  the 
land  flowed  by  the  dam  mentioned,  it  was  held  to  convey  all 
the  lands  flowed  by  the  dam,  though  a  part  lay  in  the  county 
of  P."  The  same  principle  was  applied  iu  regard  to  land 
under  a  house  and  around  it,  under  a  devise  of  the  house,  the 
same  having  been  used  with  it,  and  being  convenient  for  its 
enjoyment.*  So  with  land  to  the  centre  of  a  highway,  where 
the  parcel  adjoining  the  highway  is  conveyed :  it  passes  aa 
parcel,  and  not  as  appurtenant.^ 

1  Wbitnero.  Olney,  SMiMD.SSO;  Swarti  r.  Swartx.l  Penn.  SI.  853;  Arcbar 
B.  BeDnett,  1  Lev.  181 ;  Buod  n.  Bowdoin,  22  Pick.  401 ;  Do«aa  d.  Bro^  Street 
Amk>.,  6  Mui.  884 ;  Cue  of  ■  Private  Boad,  1  Aibm.  417 ;  Oreenwood  e.  Uar- 
dock,  9  Gray,  20 ;  JohnioD  o.  RaTuer,  6  Gnj,  110;  Ertj  d.  Baker.  48  Ma.  4WS ; 
Ammidawn  ■.  Granite  Bank,  B  Allen,  292;  Avoa  Co.  v.  Anilrewf,  80  Coon.  4TS; 
£tty  B.  Currier,  98  Maia.  601. 

1  Bartholomew  n.  Edvudi,  1  HoniL  25. 

*  Herritt  n.  Horse,  108  Man.  2T6. 

*  Eliot  B.  Carter,  12  Pick.  4SQ ;  Hnrphy  v.  Campbell,  4  Peon.  St.  4fiO,  cue  of 
■  prlTj  paaaing  witb  a  honae.  Amraidown  o.  Ball,  8  Allen,  398 ;  Wibon  v. 
Hunter,  14  Wii.  087 ;  Gibion  e.  Brockway,  8  N.  H.  466 ;  Maddoz  e.  Ooddard, 
U  He.  218 ;  Moore  v.  Fletcher,  16  He.  SB ;  Fotden  v.  Battard,  4  B.  &  Sinitb, 
M7. 

■  Webber  D.  Eutem  R.  R..  2  Met.  147,161.  SeealtoDoeD.ColUiu.S  T.K. 
498 ;  Allen  k.  Scott,  21  Pick.  26 ;  Blftke  b.  Qark,  6  Me.  486 ;  Smith  a.  Martin, 
2  Wms.  Sannd  400. 401.  d.  ;  Co.  Litt.  121, 122 ;  Codmau  v.  Erao),  1  AUco,  44S 
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84.  The  term  "  measure  "  is  often  used  in  describing  what 
is  intended  to  be  conveyed,  but  seems  to  be  Teiy  indefinite  in 
its  extent,  in  some  cases  including  not  only  tbe  dwelling- 
house,  which  always  seems  to  be  implied  in  Uie  term,  but 
whatever  bnildings  are  included  within  the  onrtil^e  around 
the  bouse,  and  the  curtilage  itself,  orchard,  garden,  &o.,  and 
erea,  in  some  cases,  a  farm,  or  a  manor,  when  clearly  intended 
to  be  described  in  that  way ;  .and  the  grant  of  a  messuage  or 
a  housot  and  all  lands  thereunto  appettuning,  will  pass  all 
lands  usually  occupied  therewith.* 

35.  It  should  be  borne  in  mind,  aa  a  rule  in  read- 
ing and  construing  *  deeds,  that  no  regard  is  had  to  [*628] 
punctuation,  unce  no  estate  ought  to  depend  upon 
the  insertion  or  omission   of*  a   comma  or  semicolon ;    and 
although  stops  are  sometimes  used,  they  are  not  regarded  in 
the  construotion  or  meaning  of  the  instrument.' 

86.  In  a  large  proportion  of  conveyances,  the  difficulties 
above  considered  are  obviated  by  a  minute  and  particular  de- 
BCnption  of  the  thing  intended  to  be  granted.  But,  in  attempt- 
ing to  give  such  description,  it  is  often  found  that  its  parts 
are  bo  inooneistent,  and  its  terms  so  vf^ue,  that  rules  of  con- 
struction have  to  be  resorted  to  in  order  to  give  a  determinate 
form  to  what  the  parties  have  themselves  &iled  to  make  clear 
and  intelligible.  In  applying  the  principles  of  construction 
where  the  terms  of  the  description  are  uncertain,  it  is  a  fa- 
miliar rule,  that  ioasmnoh  as  (he  fault  is  assumed  to  be  Ja 
tbe  grantor,  if  he  has  left  the  point  doubtful,  it  shall  be  ron- 
strued  most  &vorabIy  for  the  grantee.  The  grantor  Bhal'.  not 
take  advantage  of  a  difficulty  which  he  has  himself  orbated. 
But  this  rule,  however,  is  the  last  which  oonrta  apply,  and  is 
never  resorted  to  so  long  as  a  satisfactory  result  can  be  reached 
by  other  rules  of  analysis  and  construction.* 

1  TenDM  de  U  Lej-,  "  Hmm  ; "  Shep.  Tonch.  94 ;  Smith  v.  Hartin,  2  Wnu. 
Smima.  401  and  note ;  Woodman  v.  Smith,  C8  Me.  81. 

>  Wmi.BMaProp.lSl;EwiiigF.BtiTiutt,lIFe(.64;  Doa  c. Hartin,  4  T. R. 
«6;  S  Dane,  Alir.  5&a 

*  WoTtirlDKtonv.HjIfer.iHaBi.SDS;  Hai«hallc.IIllei,8Coiui.469;  Camdl 
*.  Norwood,  6  Hair,  i,  J.  166,  ISS ;  Cloi^h  v.  Bowman,  16  N.  H.  604 ;  Staboro 
t>.CloBgli.40N.  H.aW;  TuM  t>.  7on,  U  C«L  4U ;  Dodgvp.  Wall«r,  22(M., 
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87.  When,  as  above  suggested,  the  parts  of  a  description 
in  a  deed  are  found  inconsistent  with  each  other,  the  courts 
always  give  effect  to  every  part  of  the  deed,  if  it  is  possible, 
consistently  with  the  rules  of  law.  The  rule  of  law  is,  that 
a  deed  must  be  bo  ooostmed,  if  possible,  that  no  part  shall 
be  rejected.'  If  this  cannot  be  done,  they  then  examine 
and  see  if  there  is  enough  of  the  consistent  and  intelligible 
portions  of  the  same  to  give  efPect  to  the  intention  of  the  par- 
ties ;  and  if  so,  they  reject  what  ie  repugnant  to  the  general 
intention  of  the  deed,  or  to  any  obvious  particular  intention  uf 
the  party.'  Upon  the  principle  above  stated,  if  there  are  tiro 
descriptions  in  a  deed  of  the  land  conveyed,  and  they  do  not 
coincide,  the  grantee  is  at  liberie  to  elect  that  which  is  most 
fovorable  to  him.*  But  if  there  are  two  clauses  in  a  deed, 
which  are  so  repugnant  as  not  to  stand  together,  the  first  is 
held  to  prevail  over  the  last.  But,  between  an  introductory 
clause  and  the  granting  clause,  the  latter  determines  what 
interest  is  intended  to  be  granted.*  And  where  an  instru- 
ment is  partly  written  and  partly  printed,  and  the  writteu 
clause  is  repugnant  to  the  printed  one,  the  former  governs;' 
but  if  the  repugnancy  of  the  parts  he  such  as  to  render  the 
intention  of  the  parties  unintelligible,'  it  defeats  the  grant 
itself.  It  has  accordingly  been  held,  that  when  the 
[•629]  description  of  the  estate  intended  to  be  conveyed  •  in- 
cludes several  particulars,  ail  of  which  are'  necessary 
to  ascertain  it,  no  estate  will  pass  except  such  as  agrees  ititb 
every  particular  of  the  description.  But  if  the  description  is 
sufficient  to  ascertain  the  estate,  although  the  estate  cannot 
(^ree  with  all  the  particulars  of  the  description,  yet  it  will 
pass.*  If  the  estate  cannot  be  ascertained  by  the  description 
in  the  grant,  the  deed  fails  altogether.    Thus,  where  the 

■  Watlm  V.  Breden,  TO  Peon.  St  238. 
»  I'rwbrej'  b.  PKwbrey,  IS  AUen,  288. 

*  Buy  n.  Bftker,  GO  He.  SSI ;  Melrln  e.  Propn.  Loeki,  ftc,  8  Met.  27. 

*  Webb  u.  Webb,  29  AU.  60fl.  *  McNeu-  v.  HcComber.  18  lowk,  IT. 

<  23Am.  Jnr.  279-281,  by  Judge  MeUalf;  Broom,  Hu.  497,498;  I'w  v. 
Hcinpitead,  10  Conn.  23;  Corbin  v.  Heil]',  20  Pick.  S14i  Bmi  f.  Hitcbell, 
32  Tex  286,  294;  Peck  r.  HUlama,  10  N.  T.  632;  Boad  v.  Vty,  8  AUm,  213; 
Abbott  c  Abbott,  68  He.  860,  S61 ;  Dottne  r.  WUcatt,  16  Gnf,  871 ;  Sc^ald 
«.  Lockwood,  86  Coon.  428 ;  WUkiiuon  v.  Ditu,  Freenun,  Ch.  66. 
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terms  of  the  grant  recited  that  it  was  part  of  a  certain  patent 
bounded  by  other  lands  named,  "  and  supposed  to  contain 
four  hundred  acres,  whereof  about  one  hundred  acres  were 
■truck  off  to  J.  W.,"  —  Now  know  ye,  Ac,  *'  do  grant,  bar- 
gain, and  sell  the  before-mentioned  premises  to  the  said 
J.  W.,"  —  itwasheld  to  be  yoid  for  want  of  a  sufBcient  descrip- 
tion to  shov  what  premises  were  granted.'  Thus  where  one 
granted  a  certain  number  of  acres  of  land,  and  described  it  as 
now  staked  out,  when,  in  fact,  it  never  was  staked  out,  it  was 
held  to  be  a  void  deed ;  for  it  was  not  competent  to  identify 
by  parol  what  the  grantor  intended  to  convey,  if  there  is 
nothing  in  the  deed  by  which  this  can  be  done.' 

88.  Numerous  illustrations  might  be  given  of  the  appHbit- 
tion  of  the  foregoing  rule,  to  some  of  which  reference  will  be 
made ;  though,  before  this  is  done,  the  reader  should  be  ap- 
prised of  a  maxim  of  pretty  general  application,  Falta  demon- 
ttratio  non  nocet,  under  which,  if  the  instrument  defines  with 
convenient  certainty  what  is  intended  to  pass  by  it,  a  subse- 
quent erroneous  addition  wDl  not  vitiate  it."  Thus  an  offi- 
cer's deed  was  of  "  all  the  right  and  title  "  of  A  to  certain 
lands,  "being  a  leasehold  unexpired,"  when,  in  fact,  he 
owned  a  fee,  it  was  held  to  pass  the  fee.*  And  a  deed  of  all 
the  interest  of  A  in  lot  No.  7  which  came  to  him  from  S.  J., 
when,  in  &ct,  his  title  was  from  J.  J.,  and  not  from  S.  J.,  it 
was  held  to  pass,  all  his  interest  in  that  lot.*  Thus,  if  one 
grant  all  bis  lands  in  D.  which  he  had  of  J.  S.,  none  other 
will  pass,  though  he  have  other  lands  in  D.  So  **  my  house 
and  land  in  S.  occupied  by  me  "  will  not  contain  an  adjoin- 
ing one  then  in  the  occupancy  of  a  tenant."  Nor  would  a 
grant  of  "  my  homestead,  containing  200  acres  of  land,  being 

1  Peck  tt.  Mollami,  ID  N.  T.  680.  See  HiU  v.  Mom?,  S  Qnj.  £61  i  McOnlre 
V.  Steven*,  18  Am.  L«w  Reg.  484,  486 ;  Boardmui  e.  Reed,  6  Pet.  845 ;  Fenwick 
p.  Plord,  1  Har.  1  G.  172 ;  Thomu  o.  TiiTre7,  lb.  437 ;  Beery  t.  Cnj,  10  WaU. 
270. 

•  Andrew!  v.  Todd,  GO  N.  H.  U&. 

•  Broom,  Hu.  490 ;  Croib^  v.  Bradbnij,  2D  Me.  61,  67 ;  Jackwrn  e.  CUrk, 
T  Jobiu.  228  j  Parker  b.  Kuie,  22  How.  1 ;  Farki  n.  Loomii,  6  Gray,  467 ;  Moi^ 
K>w>.  WllUrd,  eOVcllBi  SplUerv.  Scribner,86  Vt.346;  Hibbud  o.  Hnribin% 
10  Vt.  178 ;  Pfeibrey  v.  Prefbrey,  18  Allea,  288. 

«  Dodge  B.  Waller,  22  Cal.  224.  *  Hathaway  v.  Janeaii,  U  Wli.  264. 

•  Brown  b.  SaltonitaU,  B  He.  42S ;  Wanen  d.  Coggiwdl,  10  Gray,  76. 
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the  same  dov  occnpied  by  me,"  pass  lots  then  in  the  occupa- 
tioa  of  tenants  at  will,  though  included  in  the  two  hundred 
acres.  Not  will  parol  evidence  be  admitted  in  these  cases  to 
ebow  that  the  grantor  intended  to  convey  these  lots.*  But 
if  he  describes  the  estate  which  he  intends  to  convey  as  all 
his  lands  in  D.,  called  "  The  Grange,"  which  be  bad  of  J.  S., 
and  he  has  an  estate  of  that  name  in  D.,  but  did  not  have  it 
of  J.  S.,  the  estate  will  nevertheless  pass,  and  the  false  part 
of  the  description  will  be  rejected.'  A  case  requiring  a  com- 
pliance with  all  the  particulars  in  a  description  is  that  where 
a  grant  was  made  of  all  the  lands  of  tbe  grantor  in  B,  and 
elsewhere  in  the  county  of  S.,  in  the  tenure  of  J.  D.  Noth- 
ing would  pass  except  lands  in  the  county  of  S.  and  in  the 
tenure  of  J.  D. ;  *  whereas,  by  a  grant  of  all  the  grantor's 
lands  in  D.,  containing  ten  acres,  when,  in  fact,  the  parcel 
that  he  owns  there  contains  twenty,  the  whole  parcel  passes.* 
One  other  rule  may  be  stated  in  this  connection ;  which  is, 
that,  where  the  premises  of  a  grant  are  special  and  express, 
they  cannot  be  restiained  or  frustrated  by  a  distinct  clause  in 
the  deed;  though  it  is  otherwise  where  the  premises  are  gen- 
eral and  implied.  Thus,  if  the  description  iu  the  deed  be 
general,  and  is  followed  by  a  reference  to  one  that  is  particu- 
lar, the  latter  limits  and  defines  the  terms  of  the  grant.'  This 
may  be  illustrated  by  the  case  of  Smith  v.  Strong,  where  the 

deed  professed  to  grant  several  tracts  of  land  de- 
[•630]  scribed  by  numbers  " "  in  the  Boston  Purchase," 

among  which  were  mentioned  lots  15  and  4S;  and 
to  this  description  was  added,  "  The  foregoing  being  the  same 
and  all  the  lands  lying  in  the  county  of  B.  which  were  de- 
vised to  me  by  the  will  of  A."  The  lots  named  as  above, 
in  fact,  were  situated  north  of  the  "  Boston  Purchase,"  but 
adjoining  it.  It  was  held  that  they  passed  by  the  deed ;  for 
the  words  of  general  description  of  the  granted  premises  are 
controlled  and  rendered  certain  by  the  particular  description 
of  the  two  lots.'    As  the  principle  intended  to  be  illustrated 

>  Shep.  Tonch.  90.  *  Sbsp.  Touch.  99. 

■  Shep.  Touch.  99.  *  Sbep.  Tonch.  100. 

s  Bftniey  e.  Miller,  IB  Ioir«,  4U. 

•  Smith  D.  Strong,  14  Pick.  128.  Bee  Wbltlog  c  Deirej,  16  Pick.  438 ;  Winn 
V.  Cabot,  18  Pick.  668 ;  Cutler  d.  Tnfli,  S  Pick.  27S.  See  Duw  v.  HlddlMtx 
Buk,  10  Met.  ISO ;  HaweU  i>.  Banla,  6  Mmod,  4ia 
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can  be  explained  better  bj  example  than  in  any  other  form, 
the  following  cases  have  been  selected  from  numerous  others. 
In  one  or  two  this  rule  is  stated.^  If  there  is  some  land 
■wherein  all  the  demonstrations  are  true,  and  wherein  part 
are  false,  they  shall  be  "  intended  to  pasa  only  those  lands 
wherein  the  circumstances  are  true."  In  this  case,  "  all  my 
leasehold,  homestead,  lands,  and  tenements  at  H.,  containing 
abont  170  acres,  held  under  M.,  and  now  in  the  occupation 
of  F.  B.,  aa  tenant  to  me,"  were  devised ;  and  the  question 
was,  if  it  carried  a  certain  piece  of  six  acres,  which  answered 
the  foregoing  description,  except  in  not  being  in  the  occupa- 
tion of  F.  B.  It  was  held,  that  the  last-mentioned  piece  did 
not  pass.  But  if  the  devise  had  been,  in  express  terms,  of  the 
six-acre  parcel,  though  it  stated  it  to  be  in  the  occupation  of 
F.  B.,  it  would  have  carried  the  parcel,  and  the  descriptive 
claaae  would  have  been  rejected  as  faUa  demonttratio.  So 
where  the  deed  conveyed  all  that  messuage  with  the  landB, 
Ac,  now  or  late  in  the  occupation  of  B.,  which  messuage, 
lands,  &c.,  are  called  and  known  and  described  by  the  several 
names,  and  contain  the  several  quantities  by  admeasurement 
following ;  then  followed  a  particular  description  of  sundry 
parcels,  but  it  omitted  three  parcels  which  had  always  formed 
a  part  of  the  farm,  and  had  been  occupied  by  B. ;  it  was 
held  that  these  did  not  pass,  not  coming  within  the  parcels 
particularly  described.'  A  deed  is  not  to  be  held  void  for 
□ncertainty,  if,  by  any  reasonable  construction,  it  can  be 
made  available.  Parol  evidence  cannot  be  admitted  to  con- 
tradict or  control  the  language  of  a  deed ;  but  latent  ambi- 
guities may  be  explained  by  such  evidence.  Facts  existing 
at  the  time  of  the  conveyance  and  prior  thereto  may  be  proved 
by  parol  evidence,  with  a  view  of  establishing  a  particular 
line  aa  being  the  one  contemplated  by  the  parties,  when,  by 
the  terms  of  the  deed,  such  line  is  left  uncertain.^  Few  cases, 
however,  more  fully  illustrate  these  principles  of  construction 
>  Monelt  t>.  Fither,  1  Eich.  691,  where  munerom  caae*  are  cil*d  and  ex- 


*  Oriffltbe*  0.  PeiHOD,  1  H.  &  Colt.  WZ    Bee  «Ik  ButoD  v.  D«wes,  10  C.  B. 
9B1 ;  UeweUTD  •>.  Jeraey,  U  H.  &  W.  188. 

*  Craft*  f.  HiUMid,  4  Met.  463 ;  Abbott  c.  Abbott,  61  H«.  582 ;  Bond  n  Jtj, 
13AUeii,S8. 
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than  tliat  of  Worthington  r.  Hylyer,  where  the  grant  was  of 
the  "  farm  "  in  W.,  on  which  the  grantor  lived,  "  being  lot 
No.  17  in  the  first  division  of  landa,  containing  one  hundred 
acres,  with  my  dwelling-houBe  standing  thereon,  bounding 
west  on  land  of  J.  C,  northerly  hy  a  pond,  east  of  lot  No.  18, 
south  of  lot  No.  19,  having  a  highway  through  it"  Now,  in 
fact,  No.  17  had  no  house  upon  it,  nor  any  road  through  it, 
and  only  a  little  part  of  it  was  clear  or  susceptible  of  cultiva- 
tion, and  was  nearly  worthless,  and  only  answered  to  the  de- 
scription in  that  it  was  bounded  by  a  pond.  In  fact,  the 
grantor's  house  stood  apon  another  lot,  separated  from  No.  17 
by  No.  18  and  a  highway,  and  occupied  by  him  as  a  &rm ; 
and  the  court  held,  that,  as  it  was  obviously  the  intent  of  the 
parties  to  convey  the  farm  and  dwelling-house,  this  specific 
reference  to  No.  17,  as  a  description  of  it,  was  false,  and  must 
be  rejected,  and  that  the  farm  did  paas.^ 

89.  Sometimes  the  quantity  of  land  conveyed  is  mentioned 
in  the  deed ;  but,  independently  of  an  express  averment  or 
covenant  as  to  quantity,  this  is  always  regarded  as  a  part  of 
the  description  merely,  and  will  be  rejected  if  it  be  inoonsist- 
ent  with  the  actual  area  of  the  premises,  if  the  same  is  indir 
cated  and  ascertained  by  known  monuments  and  boundaries. 
It  aids,  but  ordinarily  does  not  control,  the  description  of  the 
granted  premises,^  and  is  regaixled  as  the  least  reliable,  and 
the  last  to  be  resorted  to,  in  determloing  the  boundaries  of 
the  premises  conveyed.'  This  was  applied  in  the  sale  of 
lands  by  public  commissioners ;  as,  where  the  parcel  sold  was 
described  by  bounds  as  containing  174  acres,  the  whole  passed, 

althoi^h  ascertained  to  contun  214  acres.* 
[*631]       *  40.  So  the  admeasurement  of  distances,  and  the 

I  Worthin^a  v.  Hjlyer,  4  Mm*.  106.  See  Botworth  e.  Sartevnnt,  2  Caib. 
S92,  S99;  Fonuher  r.  DeMontegra,  I  Hesd,  40;  Luh  n.  Dniie,  *  Wend.  818; 
Johmoii  u.  Simpson,  86  N.  H.  91 ;  Park)  b.  hoom'n,  6  Qnj,  461,  where  a  ipedflc 
TDonument  km  excluded  M  being  >/aZ*a  dtnunutraiio,  Melrin  v,  Propn.  Lockl, 
&c.,  6  Met.  -28. 

3  Mann  r.  Peanon,  2  Johns.  BT,  41 ;  6n<nr  v.  ChapmoD,  1  Soot,  528;  PoweU 
e.  Clark,  5  Mui.  S&5,  35T ;  I  United  Sutea  Dig.  "  Boundariea,"  {  41 ;  Cotomia- 
tionerBt).Tliomp>Dn,4M'CoTd,484;  Jackaon  d.  Defendorf,  1  Cainea' Bep.  498 ; 
HiUer  v.  Benllef,  G  Sneed,  071 ;  Hall  v.  Majheir,  IS  Hd.  661 ;  Wright  d.  Wriglit, 
S4Ala.l»t;  Riddell  u.  Jicktoit,  14  La.  An.  186 ;  Stanley  v.  Green,  12  Cal.  148; 
Dutton  (I.  Buat,  22  Tezaa,  1S3;  Llewellyn  v.  Jeney,  11  M.  t  W.  1S3. 
.     ■  USbrd  0.  WaUBM,  8S  lowi,  118.  *  Ward  t>.  Crotty,  4  HM.  (E7.)  103. 
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direction  of  lines  in  reference  to  the  points  of  compass  men- 
tiooed  in  the  deed,  are  often  made  a  part  of  the  descrip- 
tion of  tlie  premises  intended  to  be  granted ;  and  in  some 
cases,  where  the  lines  are  so  short  as  to  he  evidently  suscep- 
tible of  entire  accuracy  in  their  admeasurement,  and  are  de- 
fined in  such  a  manner  as  to  indicate  an  exercise  of  this 
accuracy  in  describing  the  premises,  such  descnption  is  re- 
garded with  great  confidence  as  a  means  of  ascertaining  what 
is  intended  to  be  conveyed.  But,  ordinarily,  surveys  are  so 
loosely  made,  instruments  so  liable  to  be  out  of  order,  and 
admeasurements,  especially  in  rough  or  uneven  land  or  forests, 
BO  liable  to  be  inaccurate,  that  the  courses  and  distances  given 
in  a  deed  are  regarded  as  more  or  less  uncertain,  aiid  always 
give  place,  in  questionB  of  doubt  or  discrepancy,  to  known 
monuments  and  boundaries  that  are  referred  to  in  the  deed  as 
indicating  and  identifying  the  land.'  But  if  courses  and  dis- 
tances are  given,  but  no  monuments  are  given  or  called  for  in 
the  deed,  parol  evidence  is  not  competent  to  control  these.' 
What  constitutes  a  boundary  in  a  deed  is  a  fact  for  the 
jury,  and  may  be  proved  hy  any  kind  of  evidence  which  ia 
competent  to  prove  any  fact.'  Nor  is  it  competent  for  a 
court  of  equity  to  fix  boundaries  to  legal  estates,  unless 
some  equity  is  superinduced  by  the  act  of  the  parties.*  The 
course  ijalled  for  in  the  deed  was  "  westerly ; "  but  the 
monuments  referred  to  carried  it  in  a  north-westerly  course, 
and  the  latter  was  held  to  be  the  true  line."  This  doc- 
trine was  applied  where  the  monument  was  the  line  of 
a  third  person's  land :  the  true  line  of  his  land  will  con- 
trol tiie  courses  named  in  the  deed.°  And  bounding  by  an- 
other's land  means  along  the  line  of  such  land.^  There  are, 
moreover,  certain  general  rules  which  courts  apply  in  con- 

>  Davii  B.  RaiiMfbrd,  IT  Matt.  207,  210,  where  the  distance  giren  wu  bat  a 
few  &et,  and  wm  giTen  m  feet  and  Inches.  Howe  e.  Baw,  2  Mat*.  880 ;  Frost 
V.  Spaulding,  19  Fick.  446 ;  M'Pbenon  v.  Foster,  4  Wash.  C.  C.  45 ;  1  UnitsO 
State*  Dig.  "  Boundariea,"  }  16,  where  cases  are  collected ;  Lodge  v.  Bamett, 
46  Penn.  St.  4S4 ;  EvansTme  o.  FaRe,  2S  Ind.  627. 

*  Drew  B.  Swift,  46  N.  Y.  309 ;  Bsglej  v.  Morrill,  46  Vt  94,  100. 

>  Opdjke  e.  Stepbent,  4  Dateb.  89 ;  Brown  o.  Wilier,  ^  Peon.  St  809. 

*  NonU'  Appeal,  61  Penn.  St  2T9,  280. 

*  Cotton  c  Searej,  22  Cal.  496.  .  *  PtA  v.  Pratt,  88  Tt  £18. 
T  Bailer  "'  While,  41  N.  H.  843 ;  Peialee  n.  Gee,  19  N.  H.  278. 
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struing  tbe  descriptioDS  givea  in  deeds,  a  few  of  vhich  maj 
be  noticed  here.  But  the  purpose  of  these  rules,  after  all,  is 
to  ascertain  tho  intentionoi  the  parties  by  the  law  terms  made 
use  of  in  their  deeds.  To  do  this,  it  is  often  necessary  to 
resort  to  parol  evidence  ;  but  this  is  allowed  to  &  very  limited 
extent  only,  and  rarely,  if  ever,  beyond  showing  the  circum- 
stances under  which  the  deed  was  made,^  to  show  the  mean- 
ing of  technical  terms  of  art,^  or  to  show  and  explain  n^hat 
are  called  latent  ambiguities.'  Thus  where  the  land  is 
bounded  by  a  town-line,  and  it  appeared  there  were  two  re- 
puted town-lines,  though  only  one  of  them  is  the  true  one, 
evidence  was  admitted  to  show  which  of  these  two  lines  the 
parties  intended  in  the  reference  in  the  deed.*  It  is  compe- 
tent to  refer  to  parol  evidence  to  show  the  definition  of  de- 
scriptive terms  used  in  a  deed,  if  in  their  natare  ambignous. 
Thia  principle  was  applied  to  determine  what  the  parties 
meant  by  the  word  "  sine  "  in  their  deed.'  But  where  the 
parties  define  in  their  deed  what  they  mean  by  the  terms  they 
make  use  of,  such  definition  will  control  the  construction  of 
the  deed,  though  varying  from  that  in  common  use.'  Thos, 
in  Stanley  v.  Green,  the  court  say:  "  That-  the  evidence  of 
the  circumstances  uuder  which  the  deed  was  executed  is  ad- 
missible  does  not  admit  of  a  question.  These  circumstances 
place  the  court  in  the  position  of  the  parties,  and  enable  it  to 
interpret  intelligently  the  language  used  by  them.  For  this 
purpose,  extrinsic  evidence  must  be  admis^ble  in  the  interpre- 
tation of  every  instrument ;  and  the  law  will  not  declare  the 
iuetrument  void  for' uncertainty  until  it  has  been  examined 
with  all  the  light  which  contemporaneous  facts  may  furnish." 
*'  It  is,  however,  a  settled  rule,  that  a  deed  must  be  construed 
€x  vitceribua  swts.  When  the  intent  is  clearly  expressed,  no 
evidence  of  extraneous  facts  or  circumstances  can  be  received 
to  alter  it."     "  The  nature  and  quantttt/  of  the  interett  granted 

1  Stanlej'  a.  Qreen,  12  CbI.  162;  Shore  v.  W!Imd,  9  CL  &  Hd.  (66;  HSd*. 
biud  V.  Fogle,  20  Ohio,  147,  167 ;  1  Greenl.  Et.  $S  296, 298. 

*  Eaton  D.  Smith,  20  Pick.  150. 

*  1  Oreenl.  Ev.  §  297;  Ball  v.  Davis,  86  N.  E.  E«9. 

*  Putnam  b.  Bond,  100  Mus.  68. 

*  N.  J.  Zinc  Co.  V.  Bottoa  Fmnktinite  Co.,  16  N.  3.  Cb.  <18,  US. 

*  Uoniton  c  WilMW,  30  Cal.  817. 
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are  always  to  be  ascertained  from  tlie  instrument  itself." ' 
Another  rule  is,  that  *'  where  more  than  one  description  is 
given,  and  there  is  a  discrepancy,  that  description  will  be  ad- 
hered to  as  to  which  there  is  the  least  likelihood  that  a  mistake 
could  be  committed,  and  that  be  rejected  in  I'egard  to  which 
mistakes  are  more  apt  to  be  made."  *  It  is,  accordingly,  a 
rule  of  universal  application,  that  natural,  permanent  objects 
called  for  in  a  deed  control  courses  and  distances  given."  So 
where,  &om  the  grant  of  a  large  tract  of  land,  a  meadow  was 
excepted  bounded  "  by  the  highlands,"  the  grantor  and  a 
third  person  named  were  to  run  out  and  fix  the  line  by  monu- 
ments. They  ran  out  the  line  straight,  without  regarding 
the  angles  and  indentations  made  by  the  highlands.  The 
grantor  then  sold  the  meadow,  and  bounded  it  by  "  the  high- 
lands." It  was  held  to  carry  the  entire  meadow-land  to  the 
tughlands,  irrespective  of  the  straight  line.*  Among  the  things 
mentioned  by  the  court  in  Opdyke  v.  Stephens  (sup.),  which 
may  be  referred  to  in  determining  questions  of  boundaries, 
are  "actual  occupation,  ancient  reputation,  the  admissions  o£ 
the  party  in  possession  against  his  interest,  ancient  maps  and 
draughts,  marked  trees,  the  lines  of  adjoining  surveys,  and 
monuments  erected  at  or  soon  after  the  date  of  the  grant  of 
adjoining  surveys."  These  are  all  admissible  for  this  pur- 
pose, though  it  conflicts  with  the  courses  and  distances  called 
for  in  the  deed.  The  order  of  applying  descriptions  of  boun- 
daries is,  firtt,  to  natural  objects ;  second,  to  artificial  marks ; 
and  third,  to  courses  and  distances  given  in  the  deed.*  The 
following  is  an  example  of  the  application  of  this  rule ;  viz. : 
A  agreed  to  convey  a  lot  of  land  in  the  cityof  New  York", 

1  Caldwell  B.  Fulton,  81  Penn.  Bt.  489.  Bee  Bond  b.  Way,  12  Alleti,  S8 ;  Up- 
pett  p.  Kelly,  46  Vt  616,  and  ii  lettled  by  the  court  sa  a  qoeition  of  lav. 

>  Miller  a.  Cherry,  3  Jonea,  Eq.  29.  See  Feirii  u.  Coorer,  10  Cal.  628 ;  Mel- 
TiD  c.  Prapn.  Locka,  &c.,  5  Met.  28  ;  Eaty  v.  Baker,  60  He.  831. 

■  Brown  t.  Huger,  21  How.  S06;  Hall  v.  Davia,  86  N.  H.  G69;  Muiphy  v, 
Campbell,  4 Fenn.Bt  486;  Mackeatilei'.SaTDy.lTS.&R.lMi  Millern.Cb^, 
8  Jouec,  Eq.  29 ;  Colton  v.  Seavey,  22  Cat.  496 ;  Drew  i>.  Swift,  46  N.  T.  207, 
»». 

*  Haynet  v.  Jackaon,  69  Me.  SBS. 

*  BoltOD  0.  I^nn,  16  Tezaa,  96 ;  Fnlwood  ».  Graham,  1  Bich.  497 ;  Ferrii  v. 
CooTer,  10  CaL  629.  See  Ogden  v.  Forterfleld,  S4  Penn.  8L  196;  Beahu  v. 
Staplelon,  13  Gray,  427. 
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120  feet  deep  from  a  stieet,  "  iocIudiDg  the  stable."  The 
parties  were  mistaken  as  to  the  requisite  admensUFement  to  in- 
clude the  stable,  which  was  181  feet.  It  was  held  that  the  deed 
must  convey  a  sufficient  depth  to  include  the  stable.'  And 
courses  and  distances  given  in  a  deed  can  be  controlled  only 
by  monuments.^  The  court  had  occasion  to  lay  down  a  rule, 
in  Coraraonwealth  v.  Roxbury,  to  meet  the  case  of  a  public 
grant,  where  three  sides  only  of  the  grant  could  be  ascer- 
tained ;  and  the  question  was,  if  the  remaining  side  could  be 
ascertained.  Shaw,  C.  J.,  said  :  "  A  deed  is  not  to  be  held 
void  for  uncertainty  because  the  boundaries  are  not  fully  ex- 
pressed, wheu  by  reasonable  intendment  it  can  be  ascertained 
what  was  considered  and  understood  by  both  parties  to  be 
embraced,  and  intended  to  be  embraced,  in  the  description. 
The  obvious  and  legal  course,  we  think,  m  to  lay  down  apian 
on  the  land  according  to  ascertained  boundaries,  abutments, 
and  monuments,  on  these  three  sides,  and  thus  see  where  the 
fourth  would  come.  If  it  terminate  on  the  sea  or  salt  water, 
on  a  highway  or  public  common,  or  on  a  well-established  line 
of  private  property,  such  deficient  line  will  be  supplied  by  . 
necessary  intendment,  and  the  instrument  be  read  as  if  it  were 
so  expressed."  '  So  where  a  certain  quantity  of  land  is  men* 
tioned  with  a  given  side  upon  the  river,  without  the  courses 
being  given,  it  was  held  that  the  tract  should  be  laid  out  as 
nearly  as  might  be  in  a  rectangular  form,  in  the  direction  in- 
dicated from  the  stream,  the  stream  forming  its  base  line,  the 
two  sides  being  parallel  and  drawn  at  right  angles  with  the 
general  course  of  the  stream  at  that  point,  and  to  extend  back 
far  enough  to  include  the  requisite  quantity.  If  the  description 
does  not  require  the  side  opposite  to  the  stream  to  be  parallel 
with  the  stream,  that  side  is  to  be  drawn  at  right  angles  with 
the  sides  of  the  tract,  and  parallel  with  the  general  direction 
of  the  stream.*  So,  where  a  line  was  to  run  from  a  certain 
point  to  a  point  on  the  side  of  a  street  opposite  a  certain 
monument  upon  the  opposite  side  of  the  street,  it  was  held 

>  Wliite  D.  Williams,  48  N.T.  344.  '  Chadboarne  v.  JSmod,  18  Ms.  89L 

*  Commonwealth  v.  Roibury,  B  Gray,  490. 

*  Hkk«  B.  Coleman,  *J6  Cat.  142.  143 ;  Craig  e.  Hawkins,  1  Bibb,  54 ;  Calk  * 
Stribling,  1  Bibb,  122 ;  Van  Gorden  v.  Jacluon,  6  Julins.  474. 
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that  this  point  must  be  where  a  line  diawn  from  the  moau- 
ment  at  right  angles  with  the  street  at  that  point  would  strike 
the  opposite  side  of  the  street.^ 

41.  If,  however,  the  boundary-line  is  described  by  admeas- 
urement, it  will  govern,  if  there  are  no  known  monuments  by 
which  to  test  its  accuracy,  although  the  distance  be  described 
as  so  many  feet  "  more  or  lesa."  ' 

42.  In  respect  to  courses,  if  the  deed  oalls  for  a  line  run- 
ning "  northerly,"  it  is  saiA  that  it  is  to  be  taken  as  meaning 
a  line  due  north.'  But  where  the  giant  was  of  the  "  west 
half"  of  a  lot,  it  was  held  to  be  open  to  explanation  by  the 
situation  of  the  lot  when  conveyed,  and  the  manner  in  which 
the  parties  then  occupied  it,  although  a  north  and  south  line 
would  materially  vary  from  the  line  as  thus  established.*  All 
lines  laid  down  in  deeds  as  run  by  points  of  compass  have  ref- 
erence to  the  magnetic  meridian,  even  though  "  due  "  is  used 
as  "  due  north,"  &c.  And  this  is  the  common  law  of  New 
Hampshire.*  So  granting  land,  reserving  all  the  wood  on 
the  premises  "  south  of  the  meadow,"  includes  all  that  lies  to 
the  south  of  a  line  extending  along  the  meadow  through  the 
premises,  and  is  not  limited  to  the  wood  lying  directly  south 
of  the  meadow  itself.* 

43.  But  the  most  reliable  means  of  establishing  what  is  in- 
tended to  be  conveyed  in  a  deed  are  the  monuments  therein 
described  and  referred  to  as  forming  the  boundaries  of  the  ea- 
tate.  "Monuments  must  control  coui'ses  and  digtances,  even 
if  it  cause  a  wide  departure  from  them."  ^    It  is  ft  universal 

■  Bndley  v.  Wilion,  68  U«.  860. 

*  BUnej  V.  Rice,  20  Pick.  82 ;  Cherry  v.  SUde,  S  Mnrph.  82 ;  1  UnlMd  St&te* 
Dig.  " Bounduiei,"  {  iT ;  Welch  ii.  Fbilltpi,  1  HuCord,  215;  i  Greenl.  CruUe, 
Dig.  266,  not« ;  Flagg  t>.  Thnnton,  IS  Pick.  145.  TliU  was  applied  where  one 
holding  land  bounded  bj  a  itreet  on  one  iMa,  oad  landa  of  another  on  the  other 
aide,  lold  one  lot  of  thirty  feet  in  width,  and  then  a  *econd  of  thirtj  feet  In 
width,  and  then  a  lot  of  thirtj^is  feet  to  tbe  ttreet,  and  it  turned  oat  the 
whcde  line  was  thirty-iti  feet  ei^teeu  inche* ;  and  it  waa  held  that  thla  extra 
eighteen  inchei  belonged  to  the  third  parcel,  to  the  axduiion  of  the  other  two 
paiceU.    Blocks.  Pfaff,  101  Maw.  538. 

>  Brandt  r.  Ogden,  IJobos.  158.  See  Jackson  s.  Reeve*,  8  Cainei,  2B8;  Tut 
Qorden  e.  Jackson,  5  Johns.  47S ;  Boaworth  d.  Danzien,  25  Cal.  296. 

*  Schmitz  B.  Schmitz,  I»  Wis.  210.      •  Welii  o.  Company,  47  N.  H.  286,  261. 

*  Cronia  d.  Bicbardson,  8  Allen,  428.         '  Cobnra  s.  Coveter,  61  N.  B.  1&& 
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rule,  that,  where  a  line  is  given  in  a  deed  as  ranniDg 
[*632]  from  one  monument  to  another,  it  is  always  *  to  be 

taken  as  straight,  if  not  otherwise  described.'  If  the 
line  run  from  one  point  to  another  over  another  point,  the 
same  is  to  be  run  stra^ht  from  the  first  to  the  intermediate 
point,  and  etraigbt  from  that  to  the  other  point.'  So  that,  hy 
ascertaining  the  monuments  at  the  angles  of  a  parcel  of  land, 
the  boundary-lines  can  at  once  be  determined.  So  if,  in  the 
desciiption  of  land,  a  line  is  called  for,  running  from  an  ascer- 
tained point  to  some  natural  boundary,  like  a  stream  of  water, 
without  giving  the  point  of  compass  or  some  known  object 
by  the  stream,  it  is  held  to  be  a  line  niuniog  in  the  most 
direct  aud  shortest  course  between  the  given  point  and  the 
stream.^ 

44.  Some  of  these  monuments  are  natural  objects,  others 
are  artificial,  and  one  parcel  of  land  itself  may  be  a  monument 
to  determine  the  boundary  and  limit  of  another.*  But  in  such 
case,  the  boundary  is  to  be  construed  to  be  the  true  line  of 
ownership,  and  not  that  of  occupancy  or  enclosore,  if  the 
latter  be  other  than  by  the  true  dividing-line.'  And  such  de- 
scription excludes  whatever  has  been  already  granted  away, 
although  the  deed  may  not  have  been  recorded.^  If  a  parcel 
is  bounded  '*  by  a  house,"  the  line  ia  at  the  eavet  of  the  house.^ 

45.  Among  the  natural  objects  which  are  often  referred  to 
as  monuments  in  deeds,  and  which  have  been  the  subject  of 

I  AUen  K.  KiQssbai7,  16  Pick.  '286,  238 ;  Biker  v.  Talbott,  G  Hon.  179; 
McCoy  V.  QallDWuy,  8  Ohio,  3S2 ;  Nelson  v.  Hall,  1  McLean,  519,  in  which  block* 
from  trees  marked  u  cornen,  aod  otfaen  muked  u  line  ti«ea,  w«re  prod  uced  to 
the  jui7,  abowtQg  the  annaltu'  growth  of  the  treei.  Banwtt  v.  Thorapaon, 
6  Jonea  (lAw),210i  Caraway  p.  Cbancjr,  6  Jonei  (Law),  S64;  Jenki d. Morgan, 
6  Gray,  44a 

>  Hovej  R.  Sawyer,  6  Allen,  6SS, 

*  Carawa;  r.  Chaai^r,  S  Jonet  (I««),  3M. 

*  Flagg  p.  Tburatoo,  13  Pick.  150 ;  CarroU  u  Norwood,  G  Harr.  £  J.  IBJI ; 
Smith  V.  Murphy,  1  Tajl.  SOSj  Bates  o.  Tymanson,  IS  Weod.  800;  Bloch  o. 
PtafF,  101  Mass.  6S8, 

*  Northrop  o.  Sumney,  27  Baifa.  1B6  ;  Cornell  g.  Jackson,  9  Met  IM ;  awk, 
pL  40;  Wiswall  r.  Mariton,  54  Me.  270;  Sparhawk  p.  Bi^g,  16  Gray,  686; 
CleTetand  u.  Flagg,  4  Cmh.  76. 

«  Adams  p.  Cuddy,  13  Pick.  460;  Chaffln  e.  ChafflD,4  Qray,  380;  Jam^ea 
Pond  c.  ChaniUer,  9  AUen,  187. 

t  Carbrey  i..  Willii,  7  AUen,  870;  MiUett  b.  Fowle,  8  Gush.  160. 
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somewhat  arbitraiy  rules,  are  streams  and  rivers,  ponds,  shores, 
beaches,  highways,  streets,  and  the  like.  These,  of  course, 
must  exist,  in  the  nature  of  things,  at  the  time  of  making  the 
deed,  in  order  to  serve  as  monuments.  But  artificial  monu- 
Dients  may  he  referred  to  in  a  deed,  which  do  not  then  exist, 
but  which,  if  afterwards  fixed  and  established  by  the  parties 
to  correspond  with  and  answer  to  those  described,  become  as 
effectual  and  conclusive  upon  the  parties  as  if  they  had  beeu 
io  existence  when  the  deed  was  executed.^  The  same  prin- 
ciple has  been  applied  where  the  line  has  been  described  as 
running  a  particular  course  from  an  established  point  j  and  if 
the  parties  have  then  run  it  out,  located  and  marked  it,  and 
occupied  to  the  line  so  marked,  it  is  taken  to  be  the  true  line, 
though  varying  from  -the  course  given  in  the  deed,  or  other 
less  certain  boundaries  than  the  line  so  marked.'  Thus,  to 
sell  ten  acres  of  land  without  describing  any  boundaries  to 
the  same  would  be  void ;  but  if  the  parties  then  go  on  and 
stake  out  that  quantity  of  land,  and  the  grantee  takes  posptis- 
sion  of  it,  it  ascertains  the  grant,  and  gives  effect  to  the  deed.^ 
So  where  the  grant  was  of  a  parcel  of  land  running  back  from 
a  street  so  many  feet,  more  or  less,  and  the  grantor  afterwards 
had  a  plan  drawn,  which  he  put  on  record,  making  the  back 
line  of  the  lot  a  larger  number  of  feet  from  the  street  than 
that  mentioned  in  the  deed,  it  was  held  to  be  equivalent  to 
fixing  the  bounds  of  the  lot,  and  to  govern  in  ascertaining 
what  was  intended  to  be  granted.* 

46.  In  respect  to  streams  and  rivers  which  are  not  naviga- 
ble, —  that  is,  in  which  the  tide  does  not  ebb  and  flow,  —  the 
rule  seems  to  be  universal,  that  describing  land  as  running  to 
the  stream  or  the  bank,  and  by  it  or  along  the  stream  or  the 
hank,  extends  to  the  middle  or  thread  of  the  stream,  the  JUum 
aqacB,  unless  there  is  something  in  the  description  clearly  ex- 
cluding the  intermediate  space  between  the  edge  or  bank  of 

1  Walennnn  d.  JobtuoQ,  13  Pick.  261, 267 ;  Makepeace  c  Bancroft,  12  Uai». 
4S9,4TS;  BUney  ■>.  Ric«,  SO  Pick.  62  j  Lened  ii.Horri]I,2N.H.19T;  Eennebeo 
Purchase  p.  Tiffany,  1  Me.  210  j  Knowlei  d.  Tootliacker,  58  Me.  ITS. 

■  Ketlogg  0.  Smith,  7  Cush.  882 ;  rroi t  v.  Spalding,  19  Pick.  446 ;  Coming  v. 
Troj  Iron  Co.,  40  K.  Y.  208 ;  Rockwell  n.  Baldwin,  5a  UI.  22. 

>  PoTintoa  V.  No.  Ill,  B.  B.,  46  lU.  300 ;  CleTeUnd  e.  Flagg,  4  Ciuh.  81. 

*  BUnc^  V.  Rice,  20  Pick.  64.   See  alio  Hathawaj  v.  Evant,  108  MaH.  270. 
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the  stream  and  ita  thread.'  And  if  the  bed  uf  the  stream 
changes  imperceptibly  by  the  gradual  washing  of  the  banks, 
the  line  of  the  land  bordering  upon  it  changes  with  it ;  but 
if  this  change  is  by  reason  of  a  freshet,  and  suddenly  done, 
the  line  remains  as  it  was  originally.'  "Where  the  line  ran 
*'  to  the  bank  "  of  a  stream,  in  which  there  was  an  ebb  and 
flow  of  tide  of  fresh  water,  then  by  the  bank,  &c.,  it  was 
held  to  be  a  boundary  by  the  line  of  high-water  mark.'  In 
Michigan,  lands  bounding  upon  her  rivers  extend  to  the 
filum  aqacB,  subject  to  the  right  in  the  public  to  use  them  as 
highways.*  If  one  owning  lands  upon  one  or  both  sides  of  a 
river  within  which  there  are  islands,  and  the  same  is  not 
navigable,  and  he' sells  the  land  npon  the  side  or  sides  of  the 
river,  excepting  or  reservii^  these  islands,  the  line  of  divis- 
ion between  the  islands  and  the  mainland  is  the  filum  aqaoB 
of  the  river  between  the  two ; '  and  if  islands  form  in  such 
rivers,  there  are  thereby  two  fla  aqua  in  the  stream,  one  on 
each  side  of  the  island  and  the  bank  opposite  to  it.*  This 
doctrine  was  applied  to  laud  bordering  upon  a  lake  and  its 
outlet,  which  lake  was  five  miles  in  length,  but  less  than  a 
mile  in  width  :  the  filum  aqua  was  held  to  be  the  boundaiy- 
line.^  When  a  boundary-line  of  land  runs  up  or  down  a 
stream,  it  follows  its  meanderinga ;  and  when  the  length  of  it 
is  given,  it  is  ascertained  by  reducing  these  meandering  lines 
to  a  straight  one.'*    The  rule  as  adopted  iu  California  as  to 

*  HoTB.  —  The  ruling*  of  the  court,  in  appljing  the  general  doctrine  of  the 
text,  can  belt  be  llliutrated  b;  referring  to  the  terms  of  the  deeds  which 

'  The  Sute  v.  GitmuHon,  B  N.  H.461;  Hatch  v.  Dwight,  IT  Mw>.  289,  298, 
S99 ;  Commiialonera  b.  Kempihalt,  2ft  Wend.  404  ;  Tlie  People  v.  FlsCt,  IT  John*. 
196,210;  Hargr.  Uw  Tnutj,  G,  6 ;  Morgan  d.  Reading,  S  8.  &  H.  866, 899,401, 
The  People  v.  Canal  Appralaera,  18  Wend.  866,  870 ;  Monuon  d.  Keen,  8  Ma. 
4T4 ;  Harramond  v.  M'Glaughon,  1  Tayl.  ISA,  though  the  counes  and  dtaUDcea 
given  do  not  agree  with  the  actual  coaree  of  the  itream ;  Browne  f.  Kennedy, 
6  Harr.  &  J.  196, 206, 207.  Bee  Hammond  v.  Ridgely,  6  Barr.  t  J.  S46, 2T4, 276 ; 
Arnold  ■>.  Elmore,  IS  Wis.  614 ;  Tales  v.  Judd,  IB  Wia.  128 ;  Ooie  v.  While, 
ao  Wis.  432;  Hajei  v.  Bowman,  I  Rand.  41T. 

*  Lynch  b.  Allen,  4  Dev.  &  B.  62. 

■  Stooe  D.  Aoguita,  46  Me.  I2T.  *  Lormon  v.  Benion,  8  Hich.  IB. 

*  Stolp  V.  Hoyt,  44  HI.  220.  •  Tniiteei,  ftc  n.  Dickinion,  9  Cnih.  H9. 
I  LedjaM  n.  Ten  Eyck,  86  Barb.  125 ;  HiU  Rirer  Co-  «.  Smith,  Si  Ccmn.  469, 

tliough  the  mill  pond  had  eiUted  200  yean ;  Paine  v.  Woodi,  lOB  Haai.  1S&- 
172 ;  Manion  v.  Bb^e,  62  Me-  88.  " 

■  Hitki  V.  Coleman,  26  CaL  142;  Calk  v.  Stribling,  1  Bibb,  123. 
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meaanriug  a  boundary-line  of  land  bordering  upon  a  rivei*  is 
this :  If  a  certain  distance  is  called  for  from  a  given  |>oint  on 

were  the  mbjecia  of  coDiidention.  These  inaj  appear  to  be  cooSlctinK ;  but  the 
ques^on  aeemi  to  torn  npon  the  whole  langoage  a*  to  the  ttream,  which  i*  the 
hoaiidar7,  and  not  apoD  the  &ct  that  an  object,  meDtioned  at  %  oorner  bound, 
■lands  DpoD  the  bank.  If  the  bank  or  shore  be  the  intended  line,  the  itreum 
is  excluded.  If  it  be  the  itream,  the  JUam  agua,  which  ig  the  line,  aoj  object 
mentioned  apOD  the  shore  merelj  indicates  the  pmnt  at  which  the  line  strike* 
the  bank  in  extending  It  to  the  Uiresd  of  the  itream.  Thus,  in  ooe  case,  the 
line  nui  "  to  a  stake  standiog  on  the  east  bank,  &c.,  thence  down  the  rirer, 
Ac."  and  was  held  to  extend  to  Uie  thread.  Lnce  v.  Carlef,  21  Wend.  461. 
The  case  of  Lunt  v.  Holland  is,  in  most  respects,  like  the  last-mentioned  ca»e  i 
Uke  comers  given  were  trees  standing  on  the  side  of  the  rlTer,  Che  intermediate 
Uoe  "  bounding  hj  said  river."  14  Mats.  160.  In  Newton  i>.  Eddj,  2S  YL  810, 
the  boundarj  was  described  as  "  easterljr  on  a  creek,  and  down  said  creek  to  a 
small  butt«rDnt-tree,whtcli  is  tbe  north-east  comer  of  said  lot."  It  was  held  that 
the  tme  comer  was  at  the  centre  of  the  stream,  opposite  this  tree,  Robinson 
B,  While,  42  Me.  218.  The  case  of  Cold  Spripg  Iron  Works  v.  ToUand,  g  Cush. 
49%  it  the  same  io  principle  as  the  above,  the  comer  being  a  tree  on  the  rirer, 
but  the  land  "bounding  on  said"  river.  The  centre  of  the  river  waa  held 
to  be  the  bonndarj-line.  The  following  cases  maj  be  added  upon  the  general 
point  staled  In  the  text:  Newhall  d.  Ireson,  13  Qnj,  263 ;  Commonwealth  «. 
Alger,  T  Cush.  97 ;  Brown  v.  Chadboume,  81  Me.  9.  Among  the  cases  iliwtrat- 
ing  the  other  part  of  the  above  proposition  it  Duolap  n.  Stetson,  4  Mason,  849, 
where  one  comer  wat  a  ttoke,  Ac.,  on  the  wett  bank  of  the  river,  and  then 
aroond  to  another  stake  on  the  same  bank,  "thence  ninhlag  on  tlie  western 
bank  of  said  river  to  high  water  to  the  flrst  bound."  It  exctnded  the  river. 
Babcock  V.  Utter,  1  Abb.  N.  T.  Rep.  27 ;  Watwin  e.  Peters,  28  Mich.  616,  SIT. 
So  a  line  running  to  G.  River,  thence  "  along  the  shore  of  said  river  to,"  &o., 
was  held  to  exclude  the  river.  Child  i>.  Starr,  4  Hill,  369.  Bradford  d.  Cresse;, 
46  He.  S,  it  the  tame  in  principle  as  the  last-mentioned  case :  the  line  ran  to 
strike  the  oreek,  then  "on  the  weet  bank  of  said  creek."  The  court  in  the 
latter  cate  consider,  at  considerable  length,  the  conflicting  cases  on  thlt  pdnl, 
manf  of  which  are  collected  in  the  opinion  there  given,  and  sustain  the  dis- 
tinction above  stated,  that  where  the  partjr  uses  the  tern  "  hank,  tide,  margin, 
erahore,"  they  become  themselves  monaments,  and  are  to  be  so  treated.  The 
ease  of  Child  n.  Starr,  as  reported  In  4  Hill,  869,  orerntled  the  decision  in  the 
same  case  in  20  Wend.  149.  The  doctrine  at  to  the  "  bank,"  when  a  monu- 
ment, excluding  the  stream  itself,  was  fully  held  in  Daniels  s.  Cheshire  R.  R.  Co., 
SO  N.  H.  B6,  and  io  Halsey  v.  McCormick,  8  Keman,  296,  where  it  wat  held,  that 
■nch  a  boaudarj  carried  the  line  to  the  low-water  mark  of  the  stream.  If  not 
otherwise  limited.  See  also  Child  v.  Starr,  ivp.  For  further  anthoriciet  upon 
the  general  subject,  see  Ang.  Wat.  Conr.  §f  24,  29;  Varick  v.  Smith,  9  Paige, 
647  ;  Hathom  a.  Stinaon,  10  Me.  224.  But  the  case  of  McCultoch  *.  Aten, 
9  Ohio,  4SC,  leems  to  vary  somewhat  fh>m  either  of  the  general  propoaltiont 
above  made.  There  the  boundarj-  began  "at  a  white  oak  on  the  touth-eatt 
bank  of  G.  Creek,  thenne  down  said  creek  with  the  several  meanderingt  thereof," 
and  was  held  to  be  the  line  of  the  water  in  the  creek,  and  not  the  lop  of  the 
bank.    See  Cot  V.  Freedley,  SSPenn.  St.  129;  fxporteJeuDings,  6  Cowen,  6SS. 
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a  navigable  stream  to  aDother  point  on  the  stream,  to  be  ascer- 
taia^d  by  such  admeasurement,  it  is  made  by  its  meanden,  and 
not  in  a  straight  lioe ;  and  tbe  same  rule  prevails  when  distance 
is  called  for  upon  a  travelled  highway.  When  s  tract  of  land 
ia  bounded  upon  a  navigable  stream,  tbe  distance  upon  the 
stream  will  be  ascertained,  in  the  absence  of  other  controlling 
facts,  by  measuring  in  a  straight  line  from  the  opposite  boun- 
daries.^ The  operation  of  the  same  rule  includes  the 
["6S3]  parts  of  *  islands  divided  by  the  thread  of  tbe  stream, 
extended  as  a  line  across  them.*  But  though  it  is 
well  settled,  that,  if  an  island  forms  in  a  river  opposite  to 
lands  whose  owner's  property  extends  to  tbe  thread  of  the 
stream,  it  will  belong  to.  both,  or  to  the  one  or  the  other,  as  its 
parts  are  divided  by  the  thread  of  the  stream  extended  across 
it,  or  otherwise  ;  its  existence  leads,  of  course,  to  two  sepa- 
rate and  distinct  threads,  one  to'  each  branch  of  the  stream ; 
and  these  are,  after  such  change,  to  be  regarded  each  as  a 
filum  aqucB  aa  to  that  part  of  the  stream  in  relation  to  any 
new  acquisition  of  titles  bordering  upon  the  same.*  And  the 
doctrine  that  the  riparian  owner  of  land  is  thereby  the  owner 
of  the  sod  of  the  stream  to  its  centre  applies  to  the  great 
rivers  in  this  country,  like  the  Mississippi,  subject  to  the 
public  easement  of  passing  over  the  same  in  boats  or  river 

But  in  TenneBue.  where  her  large  rirert  ire  deemed  to  be  navigaile  itream*  bf- 
lier  CQiirti,  a  line  running  to  a  tree  on  the  bank  of  the  C,  River,  thence  down  »aid 
rirer  according  to  its  several  coarses,  lO  maay  rods,  to  "  a  iweet  gam-tree,"  wu 
held  to  run  along  the  line  of  low-waler  mark  of  the  river.  Martin  d.  Nonce, 
8  Head,  S50.  "  It  maj  be  conaidered  a  canon  in  American  juriaprudence  that 
where  the  ualU  in  a  conveyance  of  land  are  for  two  corners,  at.  in,  or  on  a 
stream  or  ila  bank,  and  there  ia  an  intermediate  line  eileuding  from  one  such 
comer  to  tbe  other,  the  stream  is  the  boiindaT7,  tmless  there  is  something  wliich 
excludes  the  operation  of  this  rule  bj  showing  that  the  intention  of  the  parliM 
wat  otherwise."  CoudI^  St.  Clair  v.  Lovingston,  Wall. ;  Woodman  i>.  Spencer, 
28  Am.  L.  Reg.  411.  The  river,  and  not  the  meander  line,  in  sach  cases,  is  tbe 
boiuidary  of  the  lot    Railroad  v.  Schurmeir,  T  Wall.  286. 

>  People  D.  Henderson,  40  Cal.  82. 

*  Ingraham  v.  Wiikinaon,  i  Pick.  268;  The  People  v.  Canal  Appraiaer*, 
18  Wend.  856,  870 ;  Canal  Commrs.  v.  The  People,  6  Wend.  438,  448 ;  Ang. 
Wat.  Cour.  H  U-il ;  8  Rent,  Com.  428 ;  Schurmeier  c.  SC  P.  &  F.  Raibroad, 
10  Minn.  102,  108.    For  what  Is  an  island,  see  ante,  •461. 

■  Hopkini  Academy  t>.  Dickinson,  S  Cush.  H4,  648.     See  alao  onls,  p.  •4£2. 
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craft,  and'  doing  whatever  ia  necessaiy  to  aee  it  as  a  bigh- 

46  a.  Though  it  would  be  impossible  to  reconcile  the  rulings 
of  the  various  courts  in  this  country  upon  the  queation,  What 
is  a  nav^able  stream  ?  it  may  be  useful  to  give  the  result  of 
some  of  these,  in  order  to  see  in  what  respect  they  differ.  It 
seems  to  be  conceded  by  all,  that  streams  in  which  the  tide 
ebbs  and  flows  are  what  are  known  to  the  common  law  as 
namff<Ale ;  and  further,  as  will  be  stated  hereafter,  land 
bounding  upon  such  streams  extends  only  to  the  line  of  the 
high-water  mark.  But  some  of  the  courts  regard  the  large 
rivers  in  this  country  above  tide-water  as  navigable,  and  carry 
the  line  of  land  bounding  upon  them  to  low-watei  mark.  The 
subject  is  very  ably  and  learnedly  discussed  by  the  court  of 
Mississippi,  who  make  what  seems  to  be  the  true  and  pi-oper 
distinction  between  pvilie  and  naviffable  streams.  They  show 
that  it  does  not  depend  upon  the  capacity  for  navigation  by 
boats  or  other  craft,  but  is  borrowed  from  the  law  of  nations. 
By  this,  tidal  waters  are  pubHc  highways  for  all  nations,  and 
therefore  the  State  only  can  own  or  exercise  control  over 
them ;  whereas  intra-territorial  streams  are  subject  to  State 
jurisdiction  as  to  being  navigated ;  and  it  is  competent  for 
the  State  to  grant  the  soil  under  these  rivers,  subject  to  a 
public  use  of  the  waters  for  purposes  of  travelling,  and  carry- 
ing on  trade.  In  that  way  the  ownership  of  the  soil  may  be 
in  the  riparian  proprietors,  subject  to  the  easement  on  the 

I  Ingnhun  d.  Wilkioion,  4  Pick.  26B,  271 ;  Adftmi  v.  Pease,  2  Conn.  481 ; 
The  People  v.  Plate,  IT  Johni.  IBS,  211;  Hookerv.  Cunimingt,  20  Jolina.  90,  99; 
Middleton  d.  Pritcbard,  S  Scamm.  610,  621 ;  Onfit  d.  Chomben,  3  Ohio,  496; 
CommonweHlth  ef.  Chapin,  G  l^ck.  199 ;  iilorgun  v.  Reading,  8  S.  &  M.  866,  40S; 
The  People  ■.  Canal  Appraiaen,  IS  Wend.  85G,  871.  In  Palmer  n.  Mulligan. 
8  Caines,  81G,  Thompaon,  J.,  held  the  Hndaon  a  public  river,  subject  to  private 
ownenhip  of  iti  banka  to  ita  thread.  In  Broim  v.  Chadboume,  81  He.  9,  the 
Mme  doctrine  is  applied  to  amaller  boatable  rivera  in  Maine.  See  alio  Commia 
tionen,  Ac.  v.  Williera,  29  Mii».  29 ;  Home  d.  Richards,  4  Call,  441.  In  Maaea- 
cliueetta,  the  doctrine  ii  applied  to  the  Connecticut  and  Merrimac  above  tide- 
water; Commonwenlth  t>.  Alger,  7  Cuah.  58,  97,  101.  Contra,  Canon  v.  Blaier, 
2Binn.47&i  Shrunk  c.  ScbaylkiU  Co.,  14  S.&R.71 ;  Bullock  v.  Wilion,  2  Fort. 
4S6;  Hsight  v.  Keokok,  4  Clarke  (Iowa),  190,  212  ;  McUanua  r.  Cannlchael, 

1  Iowa,  1.  See  alao  O'Fallon  v.  Daggett,  4  Mo.  348 ;  Canal  Commiaaioaera  v. 
The  People,  6  Wend.  42S,  448;  Catei  v.  Wadllngton,  1  HcCord,  690;  Blanchard 
n.  Porter,  11  Ohio,  188.    See  8  Kent,  Com.  431,  note;  Claremout  v.  CarlloD, 

2  N.  H.  869. 
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part  of  the  public  of  passing  in  boats,  rafta,  &c.,  upon  its 
waters.  The  couirt  examine  critically  the  decisions  of  the 
various  courts,  and  come  to  the  conclusion,  that  whoever 
owns  lands  bounding  upon  such  streams  owns  the  soil  to 
the  filum  aqiue,  subject  to  the  r^fat  of  navigatiag  its  waters 
by  the  public'  The  large  rivers  in  Pennsylvania  ate  held  to 
be  navigable,  and  the  bed  of  the  stream  belongs  to  the  State. 
If  land  ia  bounded  by  such  rivers,  the  line  is  that  of  low-water 
mark ;  but  it  is  subject  to  the  right  in  the  public  to  pnaa  over 
the  space  between  high  and  low  water  marks  in  boats  and  for 
fishing.  Islands  in  such  rivets  belong  to  the  State.  "  Low 
water"  means  ordinary  low  water;  so  that  if,  at  very  low 
water,  there  is  no  flow  between  the  bank  and  the  supposed 
island,  it  would  not  make  it  a  part  of  the  mainland,  if,  at  the 
ordinary  state  of  the  stream,  the  water  flows  between  it  and 
the  bank.^  The  same  rule  applies  in  Indiana  in  respect  to 
the  Ohio  River.*  In  Illinois,  the  Ohio  is  a  navigable  river 
and  a  public  highway ;  but  persons  using  it  as  such  have  no 
right  to  laud  on  or  make  use  of  the  shore  above  the  line  of 
low  water.  The  owner  of  the  land  between  high  and  low 
water  may  erect  and  maintain  a  wharf  thereon,  and  charge 
anyone  for  using  it.  The  ownership  of  the  bed  of  the  stream 
to  fh&filum  aqwx  seems  to  be  conceded  to  the  riparian  owner, 
but  subject  to  the  use  of  the  river  as  a  highway  by  the  public* 
lu  Kentucky,  the  riparian  owner  of  lands  bounding  by  the 
Ohio  owns  to  the  thread  of  the  stream,  subject  to.  its  being 
used  as  a  highway."  In  Michigan,  if  the  bed  of  the  stream 
belongs,  as  in  case  of  navigable  rivers,  to  the  State,  riparian 
owners  may  not  extend  wharves  in  front  of  their  lands : 
otherwise,  though  the  stream  be  a  public  way,  they  may 
erect  such  wharves,  if  they  do  not  thereby  unreasonably  im- 
pede the  passage  of  water-borne  craft." 

1  Stwnboit  Magnolia  v.  Harahall,  86  1£ib.  10&-136.  See  Canal  kpfnittn 
«.  The  People,  IT  Wend.  fi9G.    See  Rhodes  v.  OUi,  88  Ala.  678, 696,  £97. 

■  StoTer  t>.  Jack,  60  Penn.  St.  889 ;  Wood  v.  Appal,  63  Fenn.  St.  221, 224 ; 
TiDlcum  Fiihing  Co.  c.  Carter,  61  Fenii.  St.  21 ;  Waiuwright  n.  McCnlloagl^ 
SS.Fonn.  St.  66,  which  ralatea  to  the  Alleghau)'  Biver. 

*  Martin  o.  EvuMville,  82  lud.  8S. 

*  Ennoingar  «.  People,  17  QL  884-891.        *  Bwij'  s.  Sander,  8  Bnifa,  266. 

*  Rf  aa  v.  Brown,  IS  Uich.  196. 
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The  coart  in  New  Bmnawicb  recognize  the  above  distinc- 
tion between  navigable  and  public  Btreams,  and  the  owner- 
ship of  the  soil  under  them  by  the  riparian  proprietors.'  In 
WieconBin,  the  court  hold  Rock  River  a  navigable  stream, 
and  excepted,  as  such,  from  the  mill  laws ;  but  they  evi- 
dently do  not  give  it  the  incidents  of  a  navigable  as  dis- 
tinguished &om  a  public  stream,  inasmuch  as  they  hold  that 
the  ownership  of  the  soQ  under  any  of  her  riveiB  is  not  affectef) 
by  its  being  declared  navigable.* 

In  this  distinction,  as  to'  the  rights  of  riparian  owners,  be- 
tween a  public  and  a  navigable  stream,  the  courts  of  Alabama, 
Ohio,  and  Maine  coindde ;  while  those  of  Maine  hold  that 
one  is  liable  to  indictment  who  stops  the  navigation  of  one  of 
these  public  streams.'  Whereas  Davies,  J.,  in  a  very  elabo- 
rate opinion,  maintained  that  the  Mohawk  is  a  nav^abU 
stream,  like  all  the  large  rivers  in  New  York ;  that  the  State 
owns  the  beds  of  these  ;  that  land  bounding  upon  them  ex- 
tends only  to  the  line  of  low  water ;  and  that  islands  formed 
in  the  stream  belong  to  the  State.*  The  courts  of  Pennsyl- 
Tania  adopt  the  same  rule  in  respect  to  the  Monongahela 
River  and  other  huge  rivers  in  the  State,  the  bed  of  the 
river  to  the  low-water  math  belonging  to  the  State.  They 
trace  this  doctrine  to  the  Roman  law  which  gives  the  bed 
of  all  perennial  streams  to  the  public,  ignoring  the  English 
common  law  on  the  subject.'  The  law  of  Pennsylvania,  in 
making  the  low-wat^r  mark  of  such  streams  the  boundary  of 
the  riparian  owners,  is  adopted  in  North  Carolina  and  Ten- 


1  Rmod  d.  McMuteN,  1  KeiT,  EOl. 

«  Wood  B.  Hnitid,  IT  Wis.  «1S  i  Cobb  r.  Smith,  16  Wii.  604.  See  WU.  Be*. 
Sut.  Ch.  41,  {  B,  thBt  bonndariei  of  Undi  k^joining  riven  conform  to  tbe  com- 
nurnkw. 

■  Walkero.  Fnblic  Worki.  16  Ohio,  IM,  Mi ;  T«azie  v.  Dwinel.  60  Me.  47B, 
ttb.    8ee  alio  EUU  t>.  Carej,  80  Ala..  727,  728 ;  Rhodei  d.  Oiii,  S8  Ala.  60S. 

*  People  V.  Cuul  CoaimiHiouen,  88  N.  T.  4ei. 

*  MonangKbeU  Bridge  v.  Kirk,  46  Penn.  St.  120 ;  Flanagan  v.  Philadelphia, 
42  Penn.  St.  22U.  280;  Intt.  L.  2,  T.  1,  |  2.  Bat  the  chancellor,  m  Canal  Ap- 
pniien  v.  The  People,  IT  Wend.  G95,  reiterates  bii  poutioQ,  that  the  commoD 
■ad  not  tbe  civil  law  goTenu  in  luoh  caaei. 

*  WllMns.  Foibea,8D«r.80,88;  Eldei  v.  Bnmit,  9  Eninph.  867;  ShrtinM 
NaoM,  8  EmA,  660. 
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47.  Where  the  boundary  given  ia  a  natural  pond  or  lake  of 
fresh  water,  the  boundaiy-lhie  will,  it  seems,  run  along  the 
low-water  mark  of  the  pond,'  though  other  cases  speak  only 
of  the  "water's  edge."^  But  if  tlie  pond  be  an  artificial 
one  made  by  a  dam  across  a  running  stream,  and  land   is 

bounded  upon  it,  the  line  will  be  the  thread  of  the 
[•634]  stream.^    If  the  *  natural  pond  be  raised  above  its 

natural  margin  by  an  artificial  dam  at  the  time  of 
making  the  deed,  or  be  at  that  time  drawn  down  by  an  arti- 
ficial trench  or  channel,'  the  line  of  the  water  in  the  then 
exiHting  pond  is  the  boundary;  and.  unless  there  is  some- 
thing in  the  deed  to  negative  the  presumption,  such  boundary 
is  the  low-water  mark,  or  line  of  the  pond  in  its  artificial  ex- 
tent, and  is  not  confined  to  what  happened  to  be  the  line  of 
the  water  at  the  precise  time  when  the  deed  was  made.*  In 
Hathorn  v.  Stinson,  the  court  held  that  a  grant  exhibited 
upon  a  plan  as  being  bounded  by  a  natural  pond  which  was 
then  raised  by  a  dam  should  be  construed  to  include  two 
acres  subsequently  left  bare  and  susceptible  of  cultivation 
by  removing  the  obstructions  in  the  stream,  so  as  still  to  bring 
the  boundary  to  the  pond  as  it  was  after  such  removal.'  If  the 
bound  be  by  a  great  pond  •  or  lake  which  is  public  property, 
it  carries  the  land  to  the  low-water  mark ;  and  this  would  be 
true  if  the  pond  be  a  natural  one,  though  raised  at  times 
artificially  by  a  dam  at  its  outlet.  The  boundary  in  such 
cases  would  extend  to  the  low-water  m^k  of  the  pond  in  its 
natural  state.*    The  above  doctrine  is  sustained  in  New  York, 

1  Wftlennan  v.  JohnsoD,  IS  Pick.  261, 266.  See  NelaoD  v.  Butt«rfleld,  21  He. 
229 ;  West  Roxbury  d.  Stoddard,  7  Allen,  167 ;  Canal  Commn.  v.  The  People, 
G  Wend.  446,  447 ;  Fletcher  v.  Phelps,  28  Vt.  2S7 ;  Jakewij  v.  Barrett,  BB  Tt. 
828,  in  relation  to  Lake  Cliamplain  ;  Primm  t>.  Walker,  88  Mo.  99. 

>  The  SUte  u.  Gllraanton,  9  N.  U.  461 ;  Hathorn  n.  Stingon,  10  Me.  224,  288; 
Hanion  v.  Blake,  62  Me.  SB. 

»  Bradley  v.  Rice,  18  Me.  IBB,  201 ;  Waterman  t>.  Johnton,  18  Pick.  261 ; 
Lovell  V.  Bobinion,  16  Me.  867;  Phinnej  d.  Watt«,  9  Graj,  289;  Munon  v. 
Blake,  mp.,  aaleat  the  land  is  bounded  by  "  the  bank,"  which  exclude*  the  water. 

*  Wood  V.  Keller,  30  Me.  47,  54.  *  Hatlioro  o.  Stinton,  12  Me.  183. 

*  Great  pondi  contain  ten  or  more  aci««.     Colony  Lawi,  148. 

<  Paine  n.  Woods,  108  Maaa.  17&-I72,  in  wbich  Waterman  d.  Joluuon  and 
Bradlej  v.  Rice,  mp.,  are  qnaliSed  and  explained,  and  Wood  e.  Kellej,  tup.,  $;p- 
proved ;  Bo*toD  c  Kicliardion,  18  Allen,  164. 
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where  it  was  held,  let,  conrerdng  a  fresh-water  pond  into 
a  salt  one  by  an  artificial  channel  between  it  and  the  aea 
doee  not  change  its  character  as  a  boundary ;  2d,  land- 
owners bounding  on  natural  ponds  hold  to  low-water  mark. 
If  it  be  an  artificial  pond,  tiiey  hold  to  the  centre  line  of  the 
pond ;  but  if  the  boundary  be  by  tide-water,  though  a  atream, 
it  extends  only  to  high-water  mark.'  In  New  Brunswick  it 
was  held,  that  land  bounding  by  a  stake  upon  the  edge  of  a 
lake,  (oad  running  by  the  bank  or  edge  of  the  land  to  another 
stake,  extended  to  the  nuugin  of  the  land,  and  was  not  re- 
stricted to  the  ateke ;  so  that,  if  the  waters  of  the  lake  receded, 
the  land  that  was  thus  formed  adjacent  to  that  of  the  riparian 
owner  became  his.*  In  Vermont  it  is  held,  that  owners  of 
land  boundit^  on  Lake  Champlam  have  uo  title  beyond  low- 
water  mark,  and  oannot,  therefore,  build  ont  wharves  into  the 
lake  beyond  this  line  witfaont  a  grant  from  the  legislature.' 
In  a  peculiar  case,  however,  in  Massachusetts,  where  a  huge 
natural  pond  had  been  raised  by  an  artificial  dam  above  its 
natural  height,  a  party  to  a  deed,  referring  to  it  as  a  boundary, 
was  allowed  to  show  by  parol  that  the  former  bank  was  the 
line  intended.* 

48.  If  the  boundary  be  a  navigable  stream,  —  that  is,  one  in 
which  the  tide  ebbs  and  flows,  —  the  land  extends  only  to  the 
water's  edge,  or  to  high-water  mark.*  But  he  would  have  a 
right  of  access  to  the  navigable  part  of  the  stream  in  front  of 
his  land,  and  to  construct  a  wharf  or  pier  projecting  into  the 
stream  for  bis  own  use,  subject  to  such  general  rules  and 
.  regulations  as  the  legislature  may  prescribe  for  the  protee* 
■tion  of  the  public'  And  the  owner  of  hmd  bounding  on 
such  a  stream  would  have  no  cause  of  action  t^ainst  one, 

1  WbMler  n.  Sploola,  H  N.  T.  877.  It  Mem*  donbtAil  In  Bnf^d  whether 
tlieioU  of  ItkM  belong*  to  Ihe  omen  of  the  luidan  tlMlr  •tdatarto  thearoira. 
Vantaan  >.  Steam  HaTigmtion  Co.,  S  B.  &  S.  741. 

■  Biiik«  V.  mie*.  19  Am.  L.  Reg.  IIS. 

>  Anitin  v.  Ratlaod  B.  B.,  46  Tt.  SIS. 

*  Bnd]er  v.  Rloe,  18  Ue.  200,  201 ;  Watemiati  s.  JiAatm,  IS  Ftck.  SSI. 

*  Cuul  Conuniidoiwn  b.  The  People,  6  Wend.  428,  442;  BCddleton  t>.  Plit- 
duid,  S  Scimm.  BSD ;  Eut  HftTen  d.  EemlnEcwaj,  T  Conn.  160 ;  Wbe«l«r  ». 
BisnoU,  64N.  T.  877. 

*  Tata*  V.  HUwMkM,  10  Taa  401 ;  W«b«  ».  HaA.  Commn.,  18  WaU.  at 
TOL.  ui.  27 
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who,  ID  navigatiiig  it,  Bboald  lay  bia  boat  or  vessel  or  raft 
upon  the  shore  fronting  his  land,  if  he  haa  not  made  improve- 
ments upon  tiie  same,  since  the  title  to  the  dton  is  in  the 
State.'  So  a  conTeyance  bounding  "  westerly  by  the  beach  " 
excludes  the  shore,  or  land  between  high  and  low  watei* 
mark.* 

49.  The  same  is  the  rale  where  land  is  bounded  by  the  sea, 
or  an  arm  of  the  sea.  The  space  between  high  and  low  water 
mark  of  the  border  of  the  sea  is  called  the  "  shore,"  and  be- 
loi^  by  common  law  to  the  sovereign,  precluding,  of  course, 
the  olaim  of  any  other  person,  unless  acquired  by  grant  &om 
the  sovereign.'  In  Connecticut,  the  riparian  owner  can  clum 
title  only  to  the  high-water  mark,  but  has  access  to  deep 
water,  and  may  extend  his  wharf  into  the  same,  if  he  do  not 
thereby  interfere  with  public  navigation.  He  is  also  entitled 
to  the  alluvion,  and  to  such  seaweed  as  is  thrown  upon  his 
soil  and  left  there  by  the  tide.  Seaweed  which  is  afloat  is 
pvhlici  jurit,  and  is  not  private  property.*  The  State,  in 
such  cases,  holds  the  fee  in  trust  for  the  puUic ;  except  in 
New  York,  where,  by  an  early  declaration  to  that  effect,  she 
holds  it  in  trust  for  the  owner  of  the  adjacent  lands.^  The 
civil  and  common  law  substantially  concur  in  this  respect, 
with  the  exception,  that,  by  the  former,  the  "  shore  "  extended 
to  the  highest  winter  tide ;  whereas,  by  the  latter,  it  is  limited 
to  the  ordinary  high-water  line  of  the  flow  of  the  tide,  which 
has  been  constraed  to  be,  on  the  laud  side,  the  medium  line 
of  the  high  water  of  all  tides  occurring  in  the  ordinary  course 
of  nature  throughout  the  year."    In  the  case  of  the  lands 

»  Stewart  ».  ntch,  80  N.  J.  I^w,  20.  »  Nitei  v.  P«tch.  18  Grmy,  254. 

*  Hargr.  Law  Tracts,  12 ;  Storer  d.  Frceroan,  S  Uut.  4S6, 4S8,  439  -,  8  Kent, 
Com.  431 ;  Cortelj'Ott  v.  Tan  Brandt,  2  Johni.  862.  "  Beach,"  "  iDaQd,"  and 
"  flat!,"  are  often  oaed  •■  identical  with  ' '  iliore."  Doane  v.  Willcnt^  G  Graj, 
S2S,386;  Nilea  p.  Patch,  IS  Gra^,  2M ;  Hodge  v.  Boothb^.lSHe.  71;  Dana  it 
Jackwn  St.  Whaif,  81  CaL  120 ;  FoUard  v.  Hagan,  3  How.  SSO;  Goodtitle  >. 
Eibbe.  9  How.  477. 

•  Mather  v.  Chapman,  40  Conn.  8S2,  S86;  onfd,  p.  *451. 

*  Ledjard  ■>.  Ten  B^ck,  86  Barb.  126. 

•  Citj  of  GalTertoQ  n.  Menard,  23  Texu,  849,  893,  898;  Commoowealtili  «. 
Boxburj,  9  Graj,  451,  488,  491,  and  note,  p.  •G30 ;  Attomey-Gotual  r.  Cham. 
ben,4DeQ.,M.  &G.20e,214,  210;  B.C.  4  DeG.  &  J.Ga,6B;  Martin  s. O'Brim, 
S4HiM.21,3e;  Commonwealth  t>.  Alger,  T  Cub.  6«,  66;  Inaklib.  3, T.1,S  Si 

ni,18CU.21. 
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originally  held  bj  the  Colonial  goTemment  of  Maaaacbusetts, 
the  govemment  stood  in  two  relations  to  its  subjects,  —  one  as 
owner  of  the  land  to  be  granted  to  purobaeers  and  settlers, 
to  be  held  in  severalty  in  fee  ;  the  other  a  prerc^atiye  right 
to  the  sea  and  sea-shores,  in  a  fiduciary  relation  for  the  pub- 
lic ose.^ 

50.  By  an  ordinance  in  164T,  the  common  law  of  Massachu- 
setts was  changed,  so  ks  to  give  to  the  owner  of  lands  bound- 
ing on  the  sea,  &c.,  the  shore  or  JUUb  adjoining  it  between 
high  and  low  water,  provided  the  tide  does  not  ebb  more 
than  one  hundred  rods,  and  to  that  extent  if  the  tide  ebbs 
to  a  greater  distance ;  and  such  is  now  the' common  law  of  the 
State.  This  gave  the  owners  of  the  uplands  the  flats  adjoin- 
ing at  the  time  of  its  paast^e.*  Bj  **  ^ts,"  when  used  in 
speaking  of  an  arm  of  the  sea,  is  meant  a  level  place  over 
which  the  water  stands  or  flows ;  and  "  shore  "  means  the 
border  of  land  alternately  covered  and  left  bare  by  the  chan- 
ging tide  between  high  and  low  water.*  An  owner,  however, 
may  sell  his  upland  and  flate  together  or  separately,  the  one 
to  one  man,  and  the  other  to  another.*  If  he  conveys  land 
bounding  on  the  sea,  it  will  include  the  flats  to  low-water 
mark,  if  not  exceeding  the  hundred  rods.  If  he  bounds  the  land 
granted  by  the  thore,  or  running  to  the  shore,  and  the  like, 
the  limits  of  his  grant  are  the  high-water  line  along  the 
margin  of  the  land,  unless  the  word  "  shore  "  is  coupled 
•  with  the  sea,  so  as  to  show  that  the  line  is  intended  [*635] 
to  be  that  side  of  the  shore  or  beach  next  to  the  sea.' 
If  the  boundary  is  "  along  "  the  shore,  it  means  "  by,"  *'  on," 
or  "  over,"  according  to  the  subject-matter  and  the  context.' 

1  Commonwealth  ■.  Roibnry,  9  Qnj,  492. 

*  Borton  V.  Kicbardion,  106  Mui.  S68. 

*  Chnrcb  o.  Meeker,  84  Conn.  429. 

*  HiU  n.  Lord,  48  Me.  96 ;  Valentine  i>.  Piper,  22  Pick.  94. 

*  Slorer  D.  Freeman,  6  Haai.  486,489;  B  Kent,  Com.  484 ;  Doane  n.  WUlcntt, 
t  Gn7,  S86 ;  Green  d.  CheUea,  24  Pick.  Tl,  77.  The  grant  of  a  whturf  maj 
caiT7  the  Bat>  in  front  of  it.  Athbj  a.  Eaitem  R.  R.,  6  Met.  888 ;  Doane  v. 
Broad  St.  AMOciation,  6  Mail.  882 ;  Commonwealth  n.  Alger,  T  Cvih.  M.  See 
nole,  9  Oraj',  5»,  626,  and  ca*e«  cited;  Falroer  v.  Hiclu,  Q  John*.  188;  Middle- 
town  a.  Sage,  8  Coon.  SSI ;  Hodge  c.  Boothbf,  48  Me.  71.  Whether  thli  ordi- 
nance extended  to  New  HMUpdiir^  fwri.    Nudd  v.  Hobba,  17  N.  H.  627. 

*  Cbnrch  v.  Meeker,  rap. 
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If  the  boundary  be  tide-iraber,  it  carries  the  flats  in  front  of 
the  upland ;  but  if  it  be  by  the  shore  or  beach  or  flats,  it 
excludes  the  thing  named.'  This  extends  to  flats  adjacent 
to  islands  as  veil  as  the  mainland.'  And  a  disBcisin  of  the 
mainland  may  extend  to  the  flats.'  As  an  incident  to  this 
ownership  of  the  flats,  seaweed  thrown  upon  them  or  upon 
the  shore  belongs  as  an  appurtenant  to  the  owner  of  the 
soil ;  *  and  the  right  to  take  it  may  be  the  subject  of  sale  and 
conveyance,  separate  from  the  soil  itself." 

51.  Notwithstanding  it  was  once  snpposed  to  be  otherwise, 
in  Massachusetts  at  least,'  it  seems  to  be  now  a  well-settled 
rule  of  law,  that  where  land  sold  is  bounded  b"  a  hiffhway, 
or  upon  or  along  a  highway,  the  thread  or  centre  .ine  of  the 
same  is  presumed  to  be  the  limit  and  boundary  ot  juch  land, 
in  strict  analogy  with  the  case  of  a  stream  of  wate:  not  navi" 
gabla.'  *     Where  the  grant  was  of  a  quantity  of  "  sedge  flat " 

*  NoTB. — But  while  the  doctrine  u  itated  in  the  textU  now  the  tettled  rnta 
of  law,  the  ca«ea  preaeat  to  tausy  limitationt  and  qualiflc&tion*  of  the  ml* 
In  order  to  eany  oat  the  intention  of  the  p«rtfea  lo  the  grtat,  tiiftt  it  become! 
nece>ui7  to  r^er  to  some  of  these  otherwite  thsn  bj  their  nsme*.  Tha 
reader  will  find  the  subject  discaiied,  and  numeront  caaei  coUected.ii)  3SmiUi'i 
Lead.  Cas,  5tb  Am.  ed.  216,  In  Bemdge  v.  Ward,  IOC.  B.  it.  a.  400,  the  Brant 
wai  bounded  b;  a  highway,  and  held  to  extend  to  the  fium  Dim,  althongh  th» 
colored  phu  of  tbe  lot  sold,  and  admeaitireroent,  extended  only  to  the  line  of  tbe 
road.  The  caae  of  Saliabmr  o.  Q.  N.  Hailway  Co.,  5  C.  B.  n.  a.  174,  wa«  one 
where  the  highway  adjoining  the  granted  premitei  waa  held  to  be  eicluded  bj 
the  deecription  taken  in  coDDectloo  with  the  circunutsnces  exiiting  at  tbe  time. 
In  Smith  D.  Slocomb,  9  Oray,  SB,  the  deacription  of  the  premiaea  began  at  an 
angle  in  the  wall  on  the  (Id«  of  the  raad,  and  ran  around  the  parcel  "  to  a  ilak* 

>  Boaton  b.  lUchardion,  18  Allen,  1GS;  Paine  d.  Woodi,  lOB  Maat.  lGEt-172. 

1  Hill  0.  Lord,  48  Me.  96,  ■  Valentine  t>.  Piper,  22  Pid.  »4. 

*  Emor;  c.  Tombnll,  2  John*.  822. 

*  Hill  D.  Lord,  tqi.  *  Tyler  r.  Hammond,  11  Rck.  192. 

I  Newhallclreson,  8Cnah.S9fi,  698;  Hammond  B.McLachIan,lSandf.82S; 
Herring  c.  Kiaher,  Id.  844;  Child  d.  Starr,  4  Hill,  86B,ST8,unleaB  the  deacriptioD, 
which  may  be  the  caae,  exclude*  tbe  aoil  of  the  highway.  Jackaon  n.  Hdthft- 
war,  16  Johns.  l5Ji  8  Kent,  Com.4S3,4S4j  Chatham  b.  Brainerd,  II  Conn.  SO; 
Codman  v.  Erana,  1  Allen,  448 ;  HoU^bedt  x.  Rowley,  S  Allen,  478 ;  Hilhaa  v. 
Sharp,  27  N.  T.  621;  Dubuque  v.  Maloney,  B  Iowa,  468;  Rice  v.  Worceatar, 
11  Gray,  283,  n.;  Biesell  v.  N.  T.  Cent  Bailroad,  26  Barb.  flS8 ;  Gote  v.  White. 
SO  Wii.  4S2  ;  Richardson  v.  Vennt.  Cent  R.  R.,  2G  Vt.  472 ;  Sutherland  v.  Jack* 
aon,  S2  Me.  82;  Lord  v.  Commrs.  of  Sidney,  12  Moore,  P.  C.  497;  R^na  v. 
Board  of  Works,  4  B.  &  8.  626 ;  Read  d.  Leeds,  19  Codd.  187 ;  While  n  Ood- 
frey,  97  Mass  474 ;  Maynard  v.  Weeka,  41  Tt.  619. 
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boaaded  by  a  highway  nmnit^  along  the  shore,  it  was  held 
to  exclude  the  highway,  and  limit  it  to  the  eedge  fiat,  the 

■nd  itonet  M  tbe  aforaMild  Toad,  ftnd  thence  on  the  line  of  (aid  road  to  the  flnt- 
toenlioned  Ixiinjd,''  knd  ira4  held  to  exchide  the  Toad.  See  alwi  Sibtey  tr. 
Holden,  10  Pick.  34? :  Phlllipi  b.  Bowen,  7  Gra^,  26.  While,  in  New  Jeney, 
tlw  doctrine  of  land  IioiuidiDg  on  a  highwaf  extending  to  the  thread  of  the 
ibreet  prev&ila.  Winter  a.  Petenon,  4  Zab.  627.  If  the  termi  of  tbe  deed  ihoir 
•o  iDtenttoD  to  make  tbe  lide-line,  rather  than  the  centre  of  the  road,  the 
boondarj,  it  will  be  ao  conatmod.  Aa  where  the  Hne  began  at  a  comer  on 
tbe  aide  of  the  nwd,  tnd  nut  bj  coBnea  and  diatancei,  Imt  without  relerenm 
to  tiM  road,  wliieh,  if  Movratelj  foliowed,  wonld  exclude  it,  it  wai  held  not  to 
extend  beyond  the  line  thna  indicated.  Hobolcen  Land  Co.  v.  Kerrigan,  80  N.  J. 
(L«w),  16.  So  in  a  more  recent  caae  In  Haatacbuietta,  where  land  wm  bounded 
bj  ■  thirty-feet  itreet  by  a  line  running  ao  many  ftet  fh>m  a  certain  bound, 
which  admeaaarement  brought  the  Une  to  the  edge  of  the  ateeet,  tt  wa*  held  to 
ev^nde  the  aCreet ;  and  inaamoch  ai  the  atreet  waa  a  prirate  one,  in  which 
the  gnntoi  had  no  interest,  it  woa  further  held  not  to  pan  any  right  of  way 
in  the  atreet,  nor  to  amount  to  a  coTenant  of  any  auoh  right  belonging  to 
the  granted  premiaea.  Brainard  t>,  Boston  t  N.  Y.  Central  Bailroad,  12  Qrsy, 
410.  Sometimes  granting  land  bounding  upon  a  way  or  street  is  held  to 
grant  an  eaaemeut  in  tbe  way  mentloDod,  though  It  may  not  convey  any 
part  of  the  loU.  But  that  seems  to  be  limited  to  eases  where  the  grsotor 
owns  the  way  or  atreet,  if  a  pritate  one  not  opened  or  dedicated.  If  he  do 
not,  neither  grant  nor  covenant  as  to  such  easement  will  be  implied  from  merely 
bounding  upon  it,  unless  tbe  street  be  a  public  one,  or  it  be  laid  down  upon 
a  plan  referred  to  by  the  deed  as  an  existing  Itrcet.  B  It  operate*  at  all,  it 
i*  usually  by  estoppel.  Howe  v.  Alger,  4  Alien,  200 ;  Roberta  d.  Karr,  1  TaunL 
496;  White  t>.  Flannigaln,  1  Hd.  640,  642;  Ho^  r.  Mayor,  Ac,  6  Hd.  814; 
HanaoD  n.  Campbell,  20  Hd.  282;  Washb.  Eaae.  *172,  "178;  pat,  •871.  In 
Honow  e.  Willaid,  80  Vl.  118,  where  the  court  held  that  boniidiDg  "  south  on 
a  highway "  paaeea  the  soil  to  it*  centre-line,  it  would,  if  it  bad  said  "  by 
the  Dortii  line  of  the  bigbw^',"  hare  excluded  It  altogether.  And  in  Kimball 
V.  City  of  Kenosha,  4  Wis.  881,  the  ooort  say,  "  nnles*  the  atr«et  or  road  is  ex- 
pressly excluded,  the  gnntee  take*  to  the  centre."  But  in  Cox  o.  Frcedley, 
88  Penn.  St,  124,  a  grant  bounding  "  along  the  aoutb-eaat  side  of  Bace  Street, 
&c.,"  waa  held  to  cany  tbe  land  to  the  centre  of  tlie  street,  although  tbe  ad- 
measurements, as  giTea,  carried  the  line  only  to  the  aide  of  the  stceet  Cottle  B. 
Young,  69  Me.  106,  109 ;  Woodman  ».  Spencer,  28  Am.  I«w  Reg.  411 ;  JohosOB 
p.  Anderson,  IB  Me.  76.  The  court  rely  much  npon  tba  iSeatilj  of  tbe  rale  aa 
to  roada,  and  streams  of  water,  when  referred  to  aa  boundaries ;  and  if  land  ia 
bounded  "  by  the  river,"  or  "along  the  river,"  it  include*  the  stream  to  its  thread. 
Tbe  cam  of  Paul  n.  Carver,  24  Penn.  fit.  307,  and  26  Penn.  St.  224,  is  to  the 
same  effect  aa  the  ease  above  stated.  See  also  Phillips  d.  Bowers,  T  Gray,  24, 
2G.  From  the  want  of  any  preciae  technical  rule  upon  the  subject,  each  caaa 
must  be  tested,  in  no  small  degree,  by  its  own  drcnmstaoces,  where  there  has 
been  a  departure  f ron  a  general  retn^nee  to  anch  way ;  and  the  following  cases 
■re  added,  aa  coaflnning  tbe  general  doctrine  stated  in  the  text :  Witter  d.  Har- 
vey, 1  NcCortl,  07 ;  Canal  Trustees  e.  Baveni,  11  III.  667 ;  Parker  v.  Framlag- 
bam,  8  Met.  267  j  O'Llnda  v.  Lotbrop,  21  ntk.  286 ;  Hairia  s.  KlUott,  10  FaL 
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grantor  not  owning  ths  soil  of  the  highway.  But  if  one  did- 
eeise  another  of  land  bordering  upon  a  highway,  he  will  be 
understood  as  extending  his  disseisin  to  the  centre  of  the 
highway,  if  it  belonged  to  the  owner  of  the  land  adjacent  to  it.* 
And  where  a  road,  ttreet,  &c.,  are  referred  to  as  boundaries, 
it  is  understood  to  be  the  road  as  it  is  actually  opened  and  in 
use,  rather  than  as  it  was  originally  located,  if  there  has  been 
any  change  in  this  respect.'  So  if  a  fence  has  stood  over 
twenty  years  along  a  street,  and  its  bounds  caooot  be  defined 
by  record,  the  fence  is  taken  as  its  true  line.'  And  the  same 
rule  applies  to  a  private  street,  as  well  in  the  city  as  in  the 
country,  opened  by  the  grantor,  upon  which  he  sells  house- 
lots,  bounding  them  upon  it.*  If  the  boundary  is  a  street, 
the  line  is  along  the  centre  of  it.'  If  it  is  by  a  way  of  such  a 
width,  or  a  passage-way,  and  the  soil  and  freehold  of  the  way 
are  in  the  grantor,  it  will  be  the  centre  of  such  way,  whether 
it  is  a  private  way  and  open,  or  not  yet  laid  out  or  open.  It 
would,  moreover,  convey  an  easement  of  way  over  the  other 
half  of  the  defined  way,  while  it  reserved  an  easement  over  the 
part  granted."  And  if  the  way  is  laid  down  on  a  plan  re- 
ferred to  in  the  deed,  it  carries  the  right  of  having  it  kept 

63;  Fisher  v.  Smith,  9  Gray,  «I;  Grow  o.  Wert,  7  T«nnt.  SB;  Re«dl«in  ir. 
Hedle?,  Holt,  468 ;  Steel  i..  Prickett,  2  SUrk.  468 ;  Smith  v.  Siocorab,  11  Gray,  286. 

But  where  the  graiitDr  \wM  out  a  plan  of  aereral  lota,  haTlng  thereon  an  open  . 
■pace  marked  aa  "  a  park,"  ftnd  bounded  the  lota,  in  hia  coureyaDce  of  them,  bj 
the  jKirk,  it  waa  held,  (bat  the  granlees  were  limited  in  their  gnaf  bj  the  ex- 
terior line  of  tbe  p«rk,  and  coald  not  claim  to  the  centre  of  the  ipace.    Perrin 
V,  N.  y.  Central  Railroad,  40  Barb.  66;  Hanaon  s.  Campbell,  SO  Md.  228. 

!  Churcli  V.  Meeker,  84  Conn.  426,  42». 

I  TibbetU  v.  Eates,  G2  Me.  666,  668 ;  Falli  'ViUAge,  &&  Co.  v.  Tlbbetti, 
81  Cono,  166;  Spronle  e.  Foye,  66  He.  164. 
«  Hollenbeck  v.  Bowley,  8  AUen,  476. 

*  HniDmoDd  v.  McLacUan,  1  Sandf.  828;  Holme*  v.  BeHiuehara,  7  Com.  B 
ir.  a.  829 ;  Fisher  v.  Smith,  S  Gray,  441 ;  FhiUip*  «.  Bowen,  T  Or*7, 26 ;  ITth 
Street,  1  Wend.  262;  Loxier  b.  N.  T.  Cent.  Railroad,  42  Barb.  468;  BUaell  ». 
N.  Y.  Cent.  Raih'oad,  28  S.  Y.  61 ;  Adama  e.  Saratoga  i  W.  Bailroad,  11  Barb. 
484. 

>  Truiteea  v.  Louder,  8  Buih,  SSO. 

•  Stark  >.  Coffin,  105  Maas.  830 ;  F»1U  o.  BeU,  74  Fenn.  St.  489 ;  L«wU  a. 
Beattie,  106  Mais.  410;  Boston  ■>.  lUchardson,  18  Allen,  164;  Usher  v.  Smith, 
eGra7,444;  White  if.  Godfrey,  97  Haas.  473 ;  Wlnslow  K.EinB,14  Qr«7,82S. 
Smith  V.  Uowdon,  14  C.  B.  a.  a.  898. 
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Open  for  the  tise  of  the  granted  l&nd.^  But  bounding  on 
a  street  or  way  does  not  imply  any  obligation  on  the  part  of 
the  obligor  to  make  it  passable  by  grading  it  or  otherwise.' 
Nor  does  it  oarry  the  line  to  the  centre  of  the  street,  anless 
the  grantor  owns  the  soil  and  freehold  thereof;  and  if  he  do 
not,  the  terms  of  Uie  deed  would  be  satisfied  by  extending  to 
tJie  side  of  the  street.'  But  the  street  would  not  be  excluded 
by  reason  of  the  dimenuons  of  the  lot  as  given  in  the  deed.* 
Where  the  adjacent  owner's  land  extends  to  the  centre 
line  of  the  street,  and  it  is  disoontinned  so  far  as  it  lay  over 
his  land,  ho  holds  it  thereafter  &ee  from  the  incumbrance.' 
It  extends  to  lands  bounding  upon  dedicated  streets  as  well 
as  to  such  as  are  regularly  laid  out  and  accepted,  if  they  are 
open  and  in  use.*  It  extends  also  to  streets  in  the  city  of 
New  York."  And  in  all  cases  of  boundary,  where  the  object 
referred  to  in  the  description  is  of  considerable  width,  like  an 
artificial  ditch,  a  stone  wall,  and  the  like,  the  grant  extends 
to  the  centre  of  it.^  The  rule,  as  given  in  Massachusetts,  is 
as  follows :  '*  Whenever  land  is  described  as  bounded  by 
other  land,  or  by  a  building,  the  name  of  which,  according  to 
its  legal  and  ordinary  meaning,  includes  the  title  to  the  land 
of  which  it  has  been  made  part,  as  a  house,  a  mill,  a  wharf, 
or  the  like,  the  side  of  the  land  or  structure  referred  to  as  a 
boundary  is  the  limit  of  the  grant ;  but  when  the  boundary- 
line  is  simply  by  an  object,  whether  natural  or  artificial,  the 
name  of  which  is  used  in  ordinary  speech  as  defining  a  boun- 
dary, and  not  as  describing  a  title  in  fee,  and  which  does  not, 
in  its  description  or  nature,  include  the  earth  as  far  down  as 
the  grantor  owns,  and  yet  which  has  width,  as  in  the  case  of 
a  way,  a  river,  a  ditch,  a  wall,  a  fence,  a  tree,  or  a  stake  and 

1  Coi  V.  James,  69  Barb.  141. 

*  Henneiy  v.  Old  ColoDy  K.  R.,  101  Mau.  6W ;  pot,  •eUl. 
I  Dnnbam  r.  WUlUnu,  BT  N.  T.  351. 

*  Shermui  s.  HcKeon,  88  N.  T.  371. 

■  Wallace  v.  Fee,  60  N.  T.  694. 

*  Waiabrod  v.  C.  ft  N.  W.  BaUrtMd,  18  WI*.  48;  BaDka  v.  OgdoD,  2  VaU. 
C.  S.  &T,  69. 

I  Fettle  r.  L*ir,  22  Haw.  Prac.  C.  116 ;  Wetmore  n.  Iaw,  lb.  ISO. 

■  ChUd  V.  Starr,  4  HUl,  S69,  878 ;  Warner  p.  Sontbirorth,  6  Conn.  471, 4T4; 
Bradford  b.  Crwae/,  46  He.  9;  Woodman  v.  Spenoer,  28  Am.  L.  Reg.  411. 
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■tones,  then  th«  centre  of  the  thing  so  nmmug  over  or  stand 
ing  (HI  the  land  ia  the  boundary  of  the  lot  granted."  ' 

52.  While  it  has  become  an  elementary  principle,  in  oon- 
gtming  a  deed,  that  known  and  viable  montiinentB,  rather 
than  admeaeuremeats,  shall  govern,  parol  evklenoe  is  often 
admisfiible  and  necessary  to  identify  and  ascertun  the,  locality 
of  such  monum^itB,  and  whiah  of  two  or  more  objects  an- 
swering the  description  of  the  monument  named  waB  intended, 
a«  where  the  monument  is  a  pine-tree,  and  there  are  two,  to 
either  of  which  the  description  in  the  deed  m^ht  refer.'  So 
where  the  description  in  the  deed  leaves  the  boundaries  in- 
tended doubtful,  it  is  competent  to  show  the  practical  con- 
structi<Hi  given  by  the  parties  to  the  langu^e  used.'  If 
parties  agree  by  parol  as  to  what  shall  be  a  boundary  between 
their  lands,  and  acquiesce  in  it,  it  may  be  binding  upon  them, 
although  sufficient  time  to  establish  adverse  poeseaaion  may 
not  have  passed.*  In  all  these  cases,  the  qaeation,  wh/U  the 
boundaries  of  a  given  piece  of  land  which  has  been  conveyed 
by  deed  are,  is  for  the  court ;  where  these  boundaries  are  is  a 
question  for  the  jury.'  What  is  the  true  location  of  a  survey 
is  not  one  of  construotion,  nor  a  question  of  law,  but  of  fact ; ' 
and  whether  a  particular  piece  of  land  is  included  within  the 
boundaries  mwitioued,  if  these  are  in  dispute,  is  a  question 

for  the  jury.' 
[*636]  *  6S.  But  it  is  not  competent  to  control  the  boun- 
daries given  in  a  deed  by  parol  evidence  tliat  the  par- 
ties supposed  other  land,  in  addition  to  what  is  embraced 
within  such  bounds,  was  included  in  the  giant,  or  that  the 
monument  expressly  desoribed  is  different  from  the  one  io* 

>  BMlon  «.  KiclurdiOD,  13  Allen,  IM,  166 ;  Woodnum  a.  Spencer,  28  Am.  L. 
Keg.  411. 

*  Watennan  v.  JTohMOii,  13  Pick.  2ST ;  Fnwt  ».  guiding,  19  Pick.  44G^  447 ; 
Verrii  D.  CooTer,  lOCal.aM;  Middleton  >.  Parry,  2  Baj.bSS;  Claiemoat  ». 
Carlton,  2  N.  H.  B69,  873 ;  Cotton  v.  Seara/,  23  CaL  496. 

•  Stone  c  Clark,  1  Met.  378  j  Choate  d.  Bumbam.  6  Kck.  374,  278 ;  8  Dana, 
Abr.  168;  Steela  «.  Taylor,  1  A.  E.  Manh.  216 ;  Grata  v.  Beatea,  46  Feno.  Bb 
604. 

*  Smith  p.  HamUton,  30  Hhdi.  4BS. 

•  Abbott  D.  Abbott,  U  Me.  681.  •  Opdyke  >.  Stepbena,  4  Dotch.  BO. 
T  fettingiU  v.  Porter,  8  AHaa,  «49. 
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tended.^  And  altboagh  coming  rather  witiiin  the  rules  of 
eTideoce  than  of  the  constructioa  and  interpretatioii  of  deeds, 
it  maj  be  lemaiked,  that  what  is  called  reputation  is  never 
eTideDce  of  title,  nor  ia  it  admissible  in  support  of  private 
righta.'  But  it  is  sometimes  admitted  to  establish  what  are 
the  boandaiies  of  particular  parcels  intended  to  be  conveyed 
by  deed,  though  it  is  believed  that  the  monuments  which  ma; 
be  thas  identified  must  be  botii  ancient  and  of  a  public  or 
quan  pablic  nature.  Thus  (a-aditLonal  evidence  is  admissible 
to  show  boundaries  of  ancient  parishes.'  So,  in  one  case,  it 
'was  admitted  to  establish  the  line  of  a  public  grant  of  great 
notoriety  made  many  years  before,  and  which  was  referred  to 
as  a  monument  in  a  deed  of  adjacent  laad>  So  a  map  was 
admitted  to  establish  a  line  which  was  proved  to  have  been 
in  existence  many  years,  and  referred  to  by  the  proprietors 
of  the  lauds  designated  thereon  as  the  original  map  of  their 
location.'  But  there  is  a  singular  looseness  as  well  as  dis- 
crepancy in  the  rulmg  of  different  courts  upon  the  compe- 
tency of  reputation  and  hearsay  evidence  in  establishing 
particular  monuments  and  boundaries  of  private  lands.  Thus, 
in  one  case,  McLean,  J.,  instructed  the  jury  that  "  reputation 
is  admissible  evidence  to  prove  boundaries  ; ' '  that  what  an  in- 
dividual had  Btad  of  certain  lines  and  comers  did  not  consti- 
tute reputatuin;  "the  reputation  must  be  general  in  the 
neighborhood."*  A  nmilar  dootrine  is  miuntained 
by  the  *  court  of  Kentuekjr.T    In  North  Carolina,  [*637] 

■  Frort  s.  Sptnldiog,  19  Pick.  446, 448 ;  CMd  v.  WeUi,  18  Pick.  121,  whm 
m  teed  which  dncribed  uid  panted  haU  of  A,  alw  B,  alia  half  of  0,  waa  held 
to  conrej  the  entire  panel  B.  Pride  v.  Luot,  19  He.  IIQ.  If  a  deed  dectarae 
that  a  certain  stake  ii  a  comer,  parol  eridence  ie  not  admiuible  to  ibow  that  the 
Make  ii  not  the  comer.  HcCo^  ti.  Gallowa;,  8  Ohio,  288;  Emerick  p.  Kohler, 
Sa  Barb.  169 ;  Parker  v.  Kna,  22  How.  1 ;  Clark  v.  Baitd,  5  Seld.  IBS  i  Dodge 
F.Nlcbab,6AUen,  M8;  SpUleri.  Sorlbner.se  Vt  247;  Gilmsnii.Smitb,  12Tt 
160;  Fe&»lee  v.  Qee,  IB  N.  H.  278;  Tenr  e.  Chandler,  IS  N.  T.  858;  Dean  a 
Enkine,  IB  N.  U.  88,  parol  eridence  excluded  tending  to  ibow  the  grant  et  an 
entire  lot,  thongh  dsKribed  ai  half  of  il    Draw  v.  Swlfl,  46  N.  T.  209. 

>  Green  r.  Clieiiea.  24  nek.  71, 80.  *  1  OieeoL  Bt.  1 146. 

•  Taylor  r.  BtnSbrd,  1  Hawk*.  116, 182. 

•  HaraMrv.HorTl«,tlIcI>eM),44;  Whitoer  •■  Sinitb,  10  N.  H.  48 ;  QraUv. 
Boiea,  46  FcBB.  St.  MtL 

•  Neboo  *.  Ball,  1  UcUan,  6IS. 

T  Smith  V.  Frewltt,  2  A.  K.  Hanh.  168;  Beatr  ■.  Hndmn,  9  Dana,  822; 
Smith  V.  Shacklefbrd,  B  Dana,  456 ;  Cbenj  s.  Steele,  Q  Lit.  9i 
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"  hearsay  is  evideoce  upon  the  question  of  boundaiy."  So 
one  may  show  "commoa  reputation  and  understanding  in 
the  neighborhood." '  And  language  about  as  atroog  ia  used 
by  McLean,  J.,  in  the  court  of  the  United  States.*  In  Penn- 
sylvania, the  court  limited  the  testimony  of  what  another  per- 
son had  said  to  the  declarations  of  one  then  deceased.*  In 
New  Hampshire,  Richardson,  C.  J.,  refers  to  numerous  cases, 
where,  "  in  queBtions  of  boundary,  declarations  as  to  common 
opinion  of  the  place,  made  by  deceased  persons,  who  from 
their  situation  had  the  means  of  knowledge,  and  no  interest 
to  misrepresent,  have  been  generally  considered  admissible."  * 
In  Virginia,  this  doctrine  is  fully  snstained  in  a  very  elabo- 
rate opinion  by  Tucker,  Pros.  J.'  In  Ohio,  such  reputation 
cannot  be  admitted  to  control  record  evidence ;  though, 
*'  where  comers  are  lost,  they  may  be  proved  by  reputation."  ' 
The  rule  on  this  subject,  as  adopted  in  Florida,  is  thus  stated : 
"  Such  evidence,  taken  in  connection  with  other  evidence,  is 
entitled  to  respect  in  cases  of  boundary,  where  the  lapse  of 
time  is  so  great  as  to  render  it  dif&cult,  if-  not  impossible,  to 
prove  the  boundary  by  the  existence  of  the  primitive  land- 
marks, or  other  evidence  than  that  of  hearsay."  '  And  in  New 
Jersey,  in  the  case  of  Opdyke  v.  Stephens,  cited  above,  the 
court  say  that  "  ancient  reputation  "  is  one  of  the  things  held 
competent  to  be  shown  to  establish  boundaries.  The  subject 
is  ably  examined  by  Mr.  Greenleaf,  in  his  treatise  on  Evi- 
dence, where  many  of  these  cases  are  considered ;  and  the 
conclusion  to  which  he  comes  is  undoubtedly  the  sound  one, 
that  the  general  rule  of  law  of  this  country  excludes  such  evi- 
dence, when  offered  for  the  purpose  of  proving  the  boundary 
of  a  private  estate.*    But  this  does  not  exclude  evidence  of 

1  Den  s.  Herriog,  8  Der.  MO ;  Tste  v.  Southard,  8  HkwIj,  119.  Bat,  bf  a 
more  recent  cue,  report  or  reputAtian  In  the  Deighborhood  U  not  efideuce  ot  a 
paper  liUe.    Den  v.  CumUs,  8  Ber.  ft  B.  IB. 

■  Soiidmui  c.  R«ed,  6  Fet.  Ml ;  Conn  v.  Penn,  1  Pet.  (C.  C.)  611,  pv  Wuh 
ingtoa ;  Opd/be  v.  Bteplien*,  4  I>utch.  89,  approrliig  of  Conn  v.  Pena. 

*  Bochuiiii  B.  Moot«,  10  5.  &  B.  2S1.  See  Abington  b.  H.  Bridgenter, 
SS  Pick.  176,  per  Pntnun,  J. ;  Pettibone  v.  Bow,  Brajt.  77. 

*  Shephenlit.  Thompton,  4K.  H.  SUj  Great  PkU*  c.  Worgter,  IG  N.  H.  41% 
487.  *  Hurlmiu  e.  Brown,  8  Leigh,  097,  707, «  mf. 

<  MoCoy  V.  Gallowaj,  3  Ohio,  282.        >  Daggett  v.  WiUey,  6  Florida,  611. 

*  1  Greenl.  Et.  {  146  and  note ;  Bartlett  v.  Emenon,  7  Qnjr,  171 ;  Qnti  ik 
B«at«i,  46  Penn.  St.  606. 
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admissiona  and  declarationB  aa  to  boundarieB  of  laod  made  by 
an  owBer  while  in  ocoupatioo  thereof.'  The  queatioD  wad 
considered  in  Bartlett  v.  Emerson,  where  former  cases  de- 
cided by  the  court  are  commented  upon  by  Thomas,  J. 
In  that  •  case,  a  wood-cntter,  then  deceased,  who  had  ['eSS] 
worked  for  more  than  jifty  years  upon  the  lot  whose 
boundaiy  was  in  question,  and  lived  near  it,  but  never  owned 
or  occupied  either  of  the  lots,  bad,  at  the  request  of  the 
plaintiff,  gone  upon  the  plaintiff's  lot  in  presence  of  wit- 
nesses, and  pointed  out  an  ancient  stake  which  he  declared 
was  the  corner-bound.  The  court  held  the  evidence  incom- 
petent. They  overrule  the  case  of  Van  Deusen  v.  Turner, 
so  far  as  it  conflicts  with  this  ruling,  and  restrict  the  admissi- 
bility of  such  declarations  to  th(»e  of  persona  not  living  at 
the  time  of  the  trial,  made  while  in  possession  of  land  owned 
by  them,  and  when  in  the  act  of  pointing  out  their  boundaries, 
with  respect  to  such  boundaries,  where  nothing  appears 
to  show  an  interest  to  deceive  or  misrepresent.  The  fact 
of  the  witness  going  upon  the  land,  and  the' finding  of  the 
stake,  do  not  seem  to  have  been  objected  to,  but  merely 
the  declarations  made  to  what  it  indicated.  It  has,  more- 
over, been  determined  in  England,  that  no  declarations  of 
a  tenant  while  in  possession  of  the  land,  in  derogation  of 
the  title  of  the  reversioner,  are  admissible  in  evidence.' 
Nor  can  the  declaration  of  one  tenant  in  common  be  re- 
ceived a&  evidence  against  another."  The  rule  as  to  dec- 
larations, as  laid  down  in  more  recent  cases,  seems  to  be  this: 
A  claim  made  by  one  in  possession  of  lands,  and  while  upon 
the  land,  as  to  a  boundaiy  thereof,  which  he  then  pointed 
out,  may  be  shown  after  his  death  aa  evidence  in  favor  of  one 
claiming  under  him.*  The  declaration  as  to  ownership  by 
one  in  possession,  though  it  will  be  evidence  against  another 
who  claims  ia  privity  under  him,  yet,  in  order  to  have  that 
effect,  it  must  be  made  by  him  while  in  occupation,  and  while 
he  is  the  owner  of  the  estate.     It  will  not  bind  the  estate, 

)  JackKin  V.  M'CaU,  10  Johni.  377 ;  DaggeH  v.  Shaw,  B  Het  223 ;  Van  D«q- 
MD  V.  Turner,  12  Rck.  6S2;  On  t.  Badlej,  36  N.  H.  6T6.  See  W»i«  v.  Brook- 
hoaw,  7  Gny,  4U. 

1  Fkpendick  v.  Bridgvater,  6  Ellit  k  B.  106. 477. 

1  Pier  ■>.  Duff,  6S  Penn.  St.  £9.  «  Wood  v.  Futer.  8  Alien,  2tL 
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although  he  afterwards  becomes  the  owner  of  it.^  The  same 
rule  prevaila  Id  New  Hampshire,  except  that  the  court  al- 
lowed in  evidence  the  deciaratioQ  of  a  former  owner  while  be 
owned  the  land,  but  no't  made  upon  tiie  land,  that  he  and  the 
person  under  whom  the  adTcrse  party  claimed  had  estal>- 
lished  a  certain  stake  as  the  comer,  such  stake  then  standing, 
and  being  now  claimed  at  the  trial,  as  the  true  comer.*  But 
the  declaration  of  an  owner  of  an  adjacent  lot  to  that  in  cod- 
troveisy,  made  upon  such  adjacent  lot,  as  to  ita  boundarj,  is 
not  evidence  after  his  death  as  to  the  boundaiy  of  such  lot, 
AS  neither  of  the  parties  claimed  under  him.  It  is  confined 
to  declarations  made  by  one  under  whom  some  of  the  patties 
claim,  made  upon  the  lot  in  controversy  as  to  bounds.*  If 
made  anywhere  else  than  on  the  land,  it  is  not  competent  evi- 
dence. So  if  the  person  making  it  is  not  dead.*  But  in  Ver- 
mont, the  declaration  of  one  who  had  owned  the  land,  but  did 
not  then  own  it,  made  npon  the  land  in  respect  to  an  ancient 
monument,  was  admitted  as  evidence  after  his  death.' 

64.  Where  one  deed  refers  to  another  for  a  description  of 
the  granted  premises,  it  is  r^arded  as  of  the  same  effect  as  if 
the  latter  was  copied  into  the  deed  itself,  and  what  is  therein 
described  will  pass.^  Thus  where  the  same  grantor  conveys 
two  parcels  of  land  to  two  different  owners  at  the  same  time, 
one  of  which  contains  the  grant  of  one  easement  over  tha 
other,  and  this  is  referred  to  in  the  other's  deed,  they  are  to 
be  construed  together  in  ascertaining  what  such  easement  is, 
and  what  are  its  limitations.'  So  in  the  grant  of  a  mill  and 
buildings  by  metes  and  bounds,  "  together  with  all  the  water- 
privilege  that  was  conveyed  by  A  to  B  by  deed :  it  was  held 
that  the  deed  referred  to  fixed  the  extent  of  the  privilege, 
instead  of  the  extent  of  flowing  at  the  date  of  the  grant.* 

1  K07M  V.  HoTTlll,  108  Ham.  809.  >  Smith  *.  Fonert,  40  N.  H.  SaO. 

>  Snllinn  Co.  e.  Gordon,  67  Me.  522. 

*  Morrill  v.  Titcomb,  8  AlUn,  100 ;  Cnrriw  ».  Gale,  14  Oiay,  tOt.  Bat  Mt 
Smith  V.  Fomit,  49  N.  H.  2S0. 

»  Wood  V.  WillKd,  87  Vt.  877 ;  Smith  b.  Powen,  16  N.  H.  64fl.  note. 

•  Allen  V.  BKtei,  S  Pick.  WO ;  Ton  o.  Criip,  20  Pick.  121 ;  Vuica  ■>.  Fon, 
S4Cal.  444;  Boylilon  b.  C«nrer,  11  Mut.  616,617;  Jsnki  v.  WaTd,4Hi<^.4tMi 
Allen  0.  Talt,  6  Ortj,  662 ;  Lippict  d.  Kellej,  48  Vt.  628. 

I  Knight  V.  Dyer.  67  He.  176.  ■  Pen?  ».  Binnef,  103  Hw>.  16& 
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But  a  reference  to  a  deed  will  not  exclude  a  parcel  actually 
granted  in  the  deed  in  which  the  reference  is  made,  though 
not  included  in  the  deed  referred  to.'  Nor  does  it  make  any 
difference  that  the  deed  referred  to  has  not  been  duly  ac- 
knowledged or  recorded.  But  if  a  deed  or  plan  is  referred 
to  as  one  on  record,  no  other  than  a  recorded  deed  or  plan  is 
competent  to  be  used  in  evidence.'  In  applying  boundaries 
and  monuments  referred  to  in  a  doBcription  of  granted  prem< 
ises,  "  between  "  two  objects,  excludes  these  objects  and  all 
not  lying  within  them.'  So  "  from  "  an  object,  or  "  to  "  an 
object,  or  "  by  "  it,  eiclades  the  terminos  referred  to.*  "  Be- 
ginning at  the  south-west  comer  of  the  granted  premises,  at 
A  B's  north-east  comer,"  means  that  the  comer  of  these  lota 
should  be  coincident  and  identical.' 

65.  Where  lines  are  laid  down  upon  a  plan,  and  are  referred 
to  accordingly  in  a  deed,  they  are  to  be  regarded  as  giving 
the  true  description  of  the  parcel,  as  much  as  if  expressly 
recited  in  the  deed  itself."  *     In  this  way,  a  line  may  be 

*  Non.  —  RdIm  of  couiUucthm,  lomeiThBt  arbitmy  and  artifidil  in  their 
Mtnn,  hsTe  been  applied  in  detenntning  the  righti  of  ripaii&n  ownera  of  tindi 
bordering  upon  inleti  ind  BTmi  of  tlie  tern,  and  in  lome  cuei  nprai  riTen  where 
tlM  iliove-Une  ia  ciuvad  or  crooked,  lo  far  aa  relatea  to  the  flat!  adjiuient  to  thii 
Hue,  or  in  tlie  caae  of  rlvsn  lying  between  It  and  the  thread  of  the  itr«am. 
Aa  the  atde^inea  of  the  reepective  parcela  belonging  to  diSbrent  ownen  of  th* 
■pland,  if  extended  in  a  dinct  comae  to  low  water  or  to  the  centre  of  the 
atream,  might  irften  croM  each  otlier,  aome  ipedal  and  peculiar  mode  or  prin- 
ciple of  detenniiilng  nich  admeBaorement  and  tMundar;  became  neceaaarj  Ibr 
aettling  tlieae  conflicting  righta.    Tbe  reader  irill  Snd  tlieie  explained  in  Angell 

I  Keedham  v.  Jndaon,  101  Maai.  161 ;  Whitnej  «.  Dewej,  16  Bck.  484. 

*  Slmniona  v.  JohnioD,  14  Wia.  638 ;  Caldwell  >.  Center,  SO  Cai.  MS. 
■  Serere  v.  Leonard,  1  Han.  91. 

*  Hatch  V.  Dwigfat,  IT  Haaa.  289,  SOS ;  4  Qi^enL  Cmlae,  Dig.  266,  note.  Boniier 
«,  Uoniii,  62  Me.  266  i  Hillatt  v.  Fowle,  B  Coah.  'leO ;  Carbrej  ■>.  Willia,  7  Allen, 
STO,  whether  bonnding  hf"t  hoiiae"ia  tiie  bodj  or  eavea  of  the  building. 
WeUa  ■.  Jackaon  lion  Co.,  48  N.  B.  491. 

*  B«Be7  V.  White,  41  N.  H.  S48. 

«  D*Ti«ii.Salnffoid,lTMaM.20T.Sll;  Kennebec  Fnrchate  v.  Tlflanr,  1  Ha. 
lift;  Thomaap.  Patteu,  ISHe.  S89;  Loot  c.  Holland,  14  Haia.  140;  Sblrraa  *. 
Caig,  7  Cranch,  18 ;  HcDonatd  v.  Undall,  S  Rawle,  496 ;  Ferrla  t>.  Coorer,  10  CaL 
622;  Morgan  v.  Mam,  8  Oray,  819;  Famiworth  e>.  Taylor,  9  Qraj,  102,  aa  to 
paMng  atreeU  eihibited  iqmn  a  plan.  See  alw>  Roger*  n.  Faricer,  Id.  446 ; 
UnrdockB.  Chapman,  9  Qray,  168;  Bpfller  v.  Scrihner,  86  Tt  247 ;  Biimingbaiii 
*.  Andcnon,  48  Penn.  St.  268;  Parker  v.  Bennett,  11  Alien,  898. 
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eupplied  which  was  omitted  ic  the  description  contained  in 
the  deed.'  So  a  plan  referred  to  in  a  deed,  describing  land  as 
bounded  by  a  way  laid  down  upon  a  plan,  may  be  used  as  evi- 
dence in  fixing  the  locality  of  such  way.'  Ancient  maps  and 
surveys  are  evidence  to  elucidate  and  ascertain  bonndaries 
and  fix  monuments.'  If  a  plan  is  referred  to  in  a  deed  for 
description,  and  on  it  are  laid  down  couisee,  distances,  and 
oUier  particulars,  it  is  the  same  aa  if  they  were  recited  in  the 
deed  itself.  So  if  a  point  in  the  description  of  a  parcel  granted 
bound  by  a  way,  there  is  an  implied  grant  of  a  right  of  way 
to  connect  between  the  street  or  public  way  and  the  way  by 
vhich  the  parcel  is  bounded ;  and  this  connecting  way  mey 
be  ascertained  by  a  reference  to  the  plan  on  which  the  way 
is  Iwd,  provided  these  paasage-ways  are  over  the  grantoj's 
land.  And  such  would  be  the  effect  if  the  lot  granted  ad- 
joined the  pasef^e-way  as  laid  down  upon  the  plan  of  lots 
referred  to,  although  the  parcel  were  not  expressly  bounded 
in  the  deed  by  the  way.*  But  though  a  deed  refers  to  a  plat 
or  plan  of  land,  or  a  line,  it  may  be  read  in  evidence  without 
producing  the  plat  or  plan  ;  and  the  line  may  be  established 

on  WBtercouraei,  H  66,66,  and  in  the  folloirbg  cuei :  Emanon  v.  Taylor. 
9  Me-  42  i  Ruit  v.  Boiton  MiU  Corp.,  6  Fiak.  168 ;  DeerSeld  v.  Armi,  17  Pick, 
41,  U,  46 ;  Common  wealth  b.  Alger,  7  Cuih.  67  ;  9  Gray,  621,  522,  notei  and 
casei  dted;  Atty.-Oen.  v.  Boiton  Wharf  Co.,  IS  Gnj,  66S.  It  may,  howera-, 
be  stated  m  a  general  rule  in  inch  caaet,  that  where  land  ii  bounded  bj  a 
liver  on  one  aide,  and  the  lide-llnei  of  the  lot  are  obliqne  to  the  conne  of 
the  river  from  the  pointi  where  the  nde-linei  itrike  the  edge  of  the  ati<eam, 
ttie  tide-tinei  are  to  be  eitended  at  right  anglei  with  the  conne  of  the  river, 
if  it  i*  not  navigable,  to  the  thread  of  the  stream  ;  and  where,  ai  in  Pennsyt- 
vanla,  it  bonnds  by  a  navigable  river  io  which  the  tide  doe*  not  ebb  and  flow, 
these  lines  are  to  be  extended  to  low. water  mark,  on  the  ground  that  tlie 
■hore-linei  of  riparian  owners  fix  the  shares  belonging  to  them  of  the  river- 
bottom  in  fWint  of  their  lots.  Clark  o.  Campan,  19  Mich.  82G ;  Bay  City  Gas- 
light u.  Industrial  Works,  S8  Mich- 182 ;  Gray  d-  Delace,  6  Cosh,  li ;  Stockbam 
V.  Browning,  3  C-  E-  Green,  B96 ;  O'Donnel  o.  Kelsey,  10  N.  T.  4l2 ;  Wood 
*.  Appal,  63  Fenu-  St.  210,  224.  For  a  rule  by  which  to  divide  alluvion,  formed 
npon  the  bank  of  a  navigable  itreem,  among  riparian  proprietor!,  «ee  Batchel- 
der  B.  KenUtoD,  61 H.  H.  496 ;  and  for  dividing  flats  whicb  are  granted  with  the 
a4joinbK  npUad,  tee  Stone  v.  Bo«Iou,  &c-  Co.,  14  AJlen,  280,  and  Wonson  *. 
Wouson,  14  Allen,  66. 

1  Chimberi^D  r.  Bradley,  lOl  Man.  191.       ■  Statwn  t.  Daw,  16  Qn^.  S7i 
■  McCaosland  v.  Flemii^,  OS  Penn.  St.  86. 
*  Fox  f .  Union  Sugar  Co.,  lOB  Mas*.  292. 
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hj  other  competent  evidence,  as,  for  example,  hy  long  posses- 
sion ap  to  a  fence  standing  upon  the  line.' 

*  56.  It  is  often  customary  to  insert  in  a  deed,  by  [*63d] 
way  of  explanation  or  for  some  similar  purpose,  re- 
citals of  certain  things,  whioh)  though  not  neceasarily  a  part 
qf  the  deed,  are  often  useful  in  aiding  to  understand  the  in- 
tention of  the  parties  to  the  same.  In  the  celebrated  case  of 
Cholmondeley  v.  Clinton,  the  judgment  of  the  court  was  ma- 
terially affected  by  the  clew  to  the  intention  of  the  parties 
supplied  by  the  recitals  in  the  deed.  The  language  of 
Wilde,  J.,  upon  this  subject,  is :  *'  Every  deed  is  to  be  con- 
strued according  to  the  intention  of  the  parties,  as  manifested 
by  the  entire  instrument,  although  it  may  not  comport  with 
the  language  of  a  particular  part  of  it.  Thus  a  recital  or  a 
preamble  in  a  deed  may  qualify  the  generality  of  the  words' 
of  a  covenant  or  other  parts  of  a  deed.'  And  he  illiistratea 
his  proposition  by  a  case  where  the  lands  intended  to  be  con 
▼eyed  were  particularly  named  in  the  preamble,  and  were 
afterwards  minutely  described  in  the  premises ;  to  which  was 
added  a  sweeping  clause,  purporting  to  convey  "all  other 
the  donor's  lands,  tenements,  and  hereditaments  in  Ireland." 
But  it  was  held,  that  this  general  clause  was  limited  and  re- 
stricted by  the  recitals  and  preamble,  and  nothing  passed 
beyond  what  was  there  described."  These  recitals  are  usually 
a  part  also  of  the  premises  of  the  deed.*  In  a  recent  ease  it 
was  held,  that  a  recital  in  a  deed  might  constitute  a  covenant, 
and  render  the  paity  liable  accordingly.' 

57.  If  the  grantor  ^ish  to  except  any  thing  out  of  what  he 
may,  in  general  terms,  have  granted,  it  is  proper  that  such 
exception  should  follow  the  description  of  the  thing  granted ; 
and  it  comes,  therefore,  under  the  head  of  the  premises  in  the 
deed.  As  an  exception  is  the  taking  of  somethii^  out  of  the 
thing  granted  which  would  otherwise  pass  by  the  deed,  it 
may  he  said,  in  general  terms,  that  it  ought  to  be  stated  and 

1  DeeiT  b.  Cnj,  10  Wall.  MS. 
.  *  Allen  r.  Holtoa,  20  Pick.  468,  464. 

*  Uoore  V.  HngnUi,  Co»p.  9.    See  Peck  v.  Handey,  2  Taxu,  eTS,  677. 

*  Cbolmondelejr  v.  Clinton,  2  Joe.  &  W.  184 ;  Bhep.  Tonch.  PreaC  ed.  70,  and 
'  BHM  cll«d  In  ths  note ;  4  CrniM,  Dig.  254. 

*  FamU  P.  Hildiwh,  6  C.  B.  m.  a.  840.     ■ 
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described  as  fully  and  accorately  as  if  the  grantee  vere  the 
grantor  of  the  thing  excepted,  and  the  grantor,  in  the  deed, 
were  made  the  grantee  by  the  ex^ception.  It  mnst,  in  the  first 
place,  be  a  part  of  the  thing  included  in  the  grant,  and  be  to 

be  taken,  in  substance,  out  of  that ;  in  which  respects 
[•640]  it  dififera  from  a  reservation,  which,  *  as  will  be  ex* 

plfuned,  is  always  of  some  new  right  not  tn  e«M,  in 
substance  at  the  making  of  thegrant.  Exceptions  are  often 
made  in  the  form  of  a  reservation,  where  the  thing  intended 
not  to  pass  by  the  deed  is  then  existing.  Thus  the  grant  of 
a  farm,  "  reserving  to  the  public  the  use  of  the  road  through 
said  farm,"  "also  reserving  for  W.  R.  R.  the  roadway  for 
said  road  as  laid  out,"  &c.,  was  held  to  except  the  easement 
of  the  public  and  of  the  railroad  out  of  the  granted  premises, 
and  that  the  soil  and  freehold  of  these  passed  by  the  deed,  the 
effect  being  to  create  an  exception,  and  not  a  reiervation,^ 
The  ancertainty  arising  &om  this  cause  tenders  it  necesaary 
to  refer  to  rules  laid  down  by  the  oonrts  for  discriminating 
between  exceptions  and  reservations.  "  A  title  or  right  ac- 
quired by  the  graatoi  by  reservation  in  a  deed-poll  stands,  in 
this  respect,  upon  the  same  footing  as  that  which  is  acquired 
by  direct  grant  or  conveyance ;  but  whatever  is  excluded 
from  the  grant  by  exception  remaitu  in  the  grantor  as  of  his 
former  title  or  right."  *  If,  by  the  deed,  the  grantor  reserves 
a  license  to  enter  upon  the  granted  premises  and  extract 
from  mines  therein  a  limited  quantity  of  ore,  and  to  be- 
come thereby  revested  in  the  property  of  what  is  thus  sepa- 
rated, it  is  a  reiervation  proper ;  if  it  is  a  reservation  of  an 
exclusive  right  to  extract  ore,  retuning  in  the  grantor  the 
property  in  the  mines,  it  is  an  exception  from  the  grant.'  So 
where  A  granted  land  to  B,  reserving  one  acre  to  C.  As  a 
reservation  it  would  be  void,  in  being  made  to  a  stranger ;  and 
it  was  therefore  held  to  he  an  exception  of  the  acre,  and  that  C 
took  nothing.*  And  where  B  had  a  right  of  way  across  A's 
land,  and,  in  conveying  it,  A  reserved  the  right  of  way  to  B, 

>  KdurdMHi p. Palmer, 88 K.H. 212,828;  Haidv.Cnrti*.?  Met  110;  Pstle* 
«.  Biwet,  18  Rck.  828. 

*  Stockbridge  Iron  Co.  t>.  HikUoq  Iron  Ci>.,  107  M>n.  821. 

*  lb.  322.  «  Coniiiig  v.  Tnj  Iron  Co.,  40  N.  T.  209. 
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it  irae  held  to  be  an  exception  of  the  right  of  way  out  of  the 
granted  premiBes,  because,  as  a  reserratioQ  to  a  stranger,  it 
would  be  invalid.^  That  the  thing  intended  to  be  saved  to  the 
grantor  ie  an  easement  is  not  a  reliable  test  of  its  being  a 
reservation.  It  ma;  be  an  ei;ception,  as  was  held  in  case  of 
a  partition  by  two  tenants  in  oommon,  by  mutual  deeds  of 
grant,  in  one  of  which  the  grantor  reserved  to  himself  a  right 
of  way  of  a  certain  width  to  bis  own  lot  over  the  lot  of  the 
other.  It  was  held  to  be  a  part  of  the  right  previously  enjoyed 
excepted  out  of  the  grant.'  So  where  one  sold  a  well  which 
Bopplied  several  houses,  stables,  &c.,  with  water,  excepting 
the  branches  of  tiie  aqueduct  conducting  to  the  "  take-outs  " 
of  the  grantor,  at  his  store,  &c.,  it  was  held  to  be  an  exception 
from  the  grant,*  But  whether  it  be  a  reservation  or  an  ex- 
ception of  a  right  to  use  and  enjoy  land,  it  will  extend  to  the 
tutiffnt  of  the  one  in  whose  favor  it  is  created.*  So  in  Fancy 
ff.  Scott,  where,  in  the  lease,  the  lessor  reserved  the  peat  and 
a  right  to  dig  it,  and  so  pleaded  it  as  a  reservation,  it  was 
held  to  be  an  exception,  and  not  a  reservation.  "  A  landlord 
cannot  reterve  a  component  part  of  the  lands  demised  or 
granted."  '  Accordingly,  when  A  sold  his  land,  reierving  the 
coal,  it  was  held  to  be  an  exception,  thereby  making  the 
grantor  the  separate  and  absolute  owner  of  the  coal.'  So 
where  one  granted,  *'  except  as  hereinafter  excepted,"  it  being 
in  the  granting  part.of  the  deed,  it  was  held  not  to  be  an  ex- 
ception out  of  the  thing  granted,  but  an  excluding  of  such  part 
from  the  grant  altogether ;  «t  quit  rem  dot  et  partem  retinet, 
iUapari  quern  retinet  temper  eum  eo  est  et  temper fuUJ  The 
effect,  in  such  a  case,  ia  respect  to  the  thing  excepted,  is  as 
if  it  never  had  been  included  in  the  deed.*    So  there  may  be 

1  Bitdger  v.  Fierton,  15  K.  T.  601,  eOS ;  Westpoint  Co.  n.  Rexmert,  45  N.  Y. 
707. 

*  Bowen  r.  Conner,  6  Cnih,  183, 187 ;  Dennia  v.  Wilton,  107  MaM.  691.    8m 
Udud  p.  Wamn,  63  N.  T.  44. 

>  Emenon  v.  Mootmj,  GO  S.  H.  816. 

*  Metealf  n.  WnUiwaf,  IT  C.  B.  ir.  a.  668, 687 ;  Dennt*  v.  'WIIkhi,  wp. 

*  Fuic7  v.  Scott,  2  U.  &  R.  865.    See  aUoDo«t>.Lock,2  A.ftB.T24;  Djer 
U  a,  pi.  110, 143  »;p(»t,'*e46. 

*  WMtoker  u.  Browu,  46  Penn.  St  197. 

I  Qnenleaf  >.  Birth,  6  Peten,  802, 810 ;  60  Ut.  47  *. 
■  1  Wood,  ConT.  207,  and  FoweU'a  uoM ;  Sbep.  ToniA  77. 
TOt-  III.  28 
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an  exception  out  of  an  ezoeptioD,  limitiDg  the  general  effect 
of  the  exception,  and  withdrawing  something  &om  its  opera- 
tion, which  will  therefore  pass  by  the  general  grant.'  The 
writers  last  cited  give  tfln  rules  in  relation  to  what  may  be 
excepted,  and  how  an  exception  may  be  properly  made.  But 
it  will  be  Bufficient  to  refer  to  some  general  principles  which 
are  applicable  to  cases  of  this  kind.  In  the  first  place,  the 
exception  must  not  be  repugnai^t  to  the  grant :  if  it  is,  it  is 
void.  ConsequenUy,  while  it  is  competent  to  make  an  excep- 
tion of  a  particular  thing  out  of  a  general  grant,  it  is  not  so  if 
the  grant  itself  is  special  and  particular.  Thus,  if  the  grant 
were  of  a  lot  of  land,  describing  it,  and  making  general  men- 
tion of  its  quantity,  —  as  twenty  acres,  for  instance,  —  it 
would  be  competent  to  except  out  of  it  one  acre  ;  but,  if  the 
grant  had  been  of  twenty  acres  specifically,  it  would  be  obvi- 
ously repugnant  to  such  a  grant  to  except  one  acre.  In  the 
one  ease,  the  twenty  acres  are  mentioned  as  a  part  of  the  de- 
scription of  the  entire  lot  or  parcel ;  in  the  other,  the  grant 
is  of  each  and  every  acre  of  die  twenty,  and  to  except  one  is 
to  take  back  what  had  been  once  specifically  granted.*  So 
one  may  grant  a  farm,  excepting  the  meadow ;  but  to  grant 
a  pasture  and  meadow,  excepting  the  meadow,  would  be  re- 
pugnant and  void."  The  rule,  as  given  in  one  of  the  cases, 
is,  that  exceptions  miist  be  of  something  that  can  be  severed 
from  what  is  granted.  Reservations  are  always  of  something 
issuing  or  coming  out  of  the  thing  or  property  granted,  and 
not  a  part  of  the  thing  itself.  They  must  be  to  the  grantor, 
and  not  to  a  stranger :  if  to  a  stranger,  they  are  void.*  In 
one  case,  an  administrator  sold  the  estate  of  his  intestate 
after  his  wife  had  had  her  dower  set  out,  and  in  it  described 
the  premises  by  metes  and  bounds,  excepting  the  widow's 
thirds  of  so  many  acres,  set  off  on  the  west  side  of  the  tract. 
It  was  held  to  be  an  exception  of  her  life^estate  in  that  part 
of  the  tract,  and  not  so  mach  of  the  traot  itself  in  fee.' 

1  1  Wood,  CoDT.  208 ;  Shep.  Tondii  Preal.  ed.  78,  and  note. 
■  Shep.  Touch.  79;  Spragoe  v.  Snow,  4  Pick.  M;  Cutler  d.  Tofla,  8  Pick. 
t!2;  4  Greenl.  Cruise,  Dig.  271,  noW. 

*  Shep.  Touch.  70. 

*  Sont  V.  Empie,  1  Setd.  88 ;  Barber  v.  Barlter,  8S  Cotm.  8S6 ;  ;>mI,  pL  SI. 

*  Croib^  n.  Montgomerj,  S3  Vt  288. 
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58.  It  may  be  added,  that  whatever  may  pass  by  words  of 
grant  may  be  excepted  by  like  words,  and  th«  same  conse- 
quences attach  to  such  an  exception  as  would  have  attached 
had  it  been  a  grant ;  Buch  as,  for  instance,  that  it  carries  with 
it  constructiTely  to  the  grantor  making  the  exception  all  the 
necessary  means  of  enjoying  or  availing  himself  of  it. 
Thus  *  if  one  grant  land,  excepting  the  trees,  he  has  a  [*641] 
right  to  enter  and  cut  them  and  cany  them  away.' 
So,  if  he  excepts  the  mines,  he  rctwis  the  powers  incident  to 
wortdng  them.*  So,  if  the  exception  from  an  estate  be  a  mill  ' 
standing  upon  it,  it  includes  therewith  the  land  under  it,  and 
80  much  as  is  necessary  to  use  it,  with  the  necessary  privileges 
of  water  for  working  it,  unless  this  water-privilege  and  land 
he  the  estate  particularly  granted,  in  which  case  the  exception 
would  only  cover  the  building.*  The  re»ervation  of  "  a  cide  r- 
house  and  cider-mill"  standing  upon  land  which  is  granted, 
"  BO  long  as  the  cidar-houaa  shall  stand,"  was  held  to  be  a 
reservation  of  a  freehold  estate  in  the  land  on  which  the 
buildings  were,  as  long  as  they  should  stand  irrespective  of 
the  use  made  of  them.* 

59.  And  the  same  rule  applies  to  an  exception  as  to  a  grant, 
in  respect  to  the  limitation  of  the  estate  thereby  created.  If 
the  exception  be  to  himself  without  words  of  inheritance,  the 
grantor  takes  only  a  life-estate ;  and  if  he  means  to  retain  a 
fee  in  what  he  excepts,  he  must  limit  it  accordingly.'  It  will 
he  perceived  that  the  terms  "  exception  "  and  "  excepted  " 
are  used  here,  aa  in  many  of  the  reported  cases,  without  dis- 
criminating between  a  technical  exception,  where  the  thing 
which  is  not  to  go  to  the  grantee  in  the  deed  remains  in  the 
grantor  as  it  was  originally,  and  a  reiervation,  where  the  thing 
which  is  to  be  the  grantor's  comes  back  to  him  from  the 
grantee  in  the  nature  of  a  grant.     In  the  first,  the  grantor 

1  Shep.  Touch.  100 ;  Broom,  Max.  955 ;  Dmd  e.  Elnpoota,  6  M.  &  W.  174 ; 
Fettee  v.  Hawu,  18  Hck.  822,  827. 

*  ^mi.  Beal  Prop.  174. 

*  AUed  v.  Scott,  21  Pick.  SC;  Boword  v.  Wadiworth,  8  Me.  471.  8m,  u  to 
the  exception  of  a  hotiae  In  gnuitiiig  a  larm,  Sanborn  v.  Saji,  24  He.  US. 

*  E(t7  V.  Currier,  98  Mui.  GOO. 

■  Shep.  Touch.  100 ;  Jamaica  Pond  «.  Chandler,  9  AIleD,  170 ;  Cortil  *.  0*rd- 
MT.lS^t  461  i;>«i,pL  66-48. 
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continues  to  hold  as  he  held  before  the  deed  was  made,  and 
needs  no  words  of  limitation  to  define  the  grantor's  estate  ;  io 
the  other,  the  estate  intended  to  be  created  in  the  grantor  for 
the  first  time,  must  be  defined  by  proper  words  of  limitation, 
as  in  tbe  case  of  any  grant.^ 

The  term  "  premises,"  it  will  be  perceived,  has  thus  fai  been 
used  as  embracing  all  that  pact  of  a  deed  which  precedes  the 
habendum  ;  and  this  is  the  proper  technical  sense  of  Che  term 
as  used  in  conveyancing.  In  its  etymological  sense,  the  t«nn 
applies  to  that  which  has  been  before  mentioned,  and  indndes 
&cts  recited  in  the  instrument  in  which  it  is  used ;  but,  in 
popular  phrase,  it  is  used  for  the  lands  and  tenements  them- 
Belv«s  which  are  the  subject  of  grant.' 

60.  The  next  orderly  part  of  a  deed  is  the  KaAendvm,  which 
begins  at  the  words  **  to  have  and  to  hold,"  &c.,  the  office 
and  purpose  of  which  is  to  limit  and  define  the  estate  which 
the  grantee  is  to  have  in  the  property  granted,  such  as  whether 
for  life,  in  fee,  and  the  Uke.  After  what  has  been  said  in  the 
early  part  of  this  work  as  to  tbe  different  kinds  of  estate,  and 
the  proper  words  by  which  these  various  estates  may  be 
limited,  it  will  not  be  necessary  to  repeat  in  what 
[*642]  form  of  phraseology  an  *  habendum  must  be  framed 
to  accomplish  the  purpose  for  which  it  is  designed. 
As  baa  already  been  observed,  it  is  not  an  essential  part  of  a 
deed ;  and  Chancellor  Kent  declares  that  it  has  degenerated 
into  a  mere  useless  form.  If  the  granting  part  of  the  deed 
contain  proper  words  of  limitation,  the  haiendvm  may  be  dis- 
pensed with  altogether  ;  and  of  so  Httle  importance  is  it 
deemed,  compared  with  the  words  of  the  grant,  that,  if  the 
hahendum  is  clearly  repugnant  to  the  graat,  it  ia  treated  as 
of  no  validity  or  effect.'  But  where  the  grant  is  indefinite 
from  its  generality  in  respect  to  the  estate  in  the  lands  con- 
veyed which  it  is  intended  to  create  in  the   grantee,  tbe 

>  EmerBon  v.  Moons?,  50  If.  H.  818;  Wheeler  e.  Brown,  4fl  Penn.  St.  IftTj 
Eeeler  i>.  Wood,  80  Vt.  242 ;  Smith  v.  L»dd,  41  Me.  814 ;  Winthrop  e.  Furbuik*, 
41  He.  807 ;  Dennia  d.  Wilaon,  107  MaH.  698 ;  Stockbridge  Iron  Co.  «.  HudMn 
froD  Co.,  107  Mau.  S21 ;  lUndaU  v.  BuidaU,  69  Me.  888,  B4a 

I  Snnmer  u.  Witlumi,  8  Mbm.  162,  174;  Wmt.  Beal  Prop.  14;  Doe  v  tS»^ 
Idn,  1  But,  456,  469 ;  Bourier,  Diet.  "Promiiei." 

*  FUgg  ».  E«inea,  40  Vt.  28. 
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habendum  serves  to  define,  qualify,  or  control  it.^  Thus  a 
lease  of  land  to  one,  habendum  to  him  and  his  lieits,  conveys 
a  fee.' 

61.  Aq  habendum  may,  therefore,  be  reg&rded  aa  the  clause 
following  the  granting  part  of  the  premises  in  a  deed  which 
defines  the  extent  of  ownership  in  the  thing  granted,  to  be 
held  and  enjoyed  by  the  grantee,  and  can,  therefore,  be  applied 
to  use  only  when  the  granting  words  leave  the  subject  of  such 
ownership  open  to  explanation.  Thus  a  grant  to  A  of  certain 
lands,  without  any  other  words  of  limitation,  leaves  it  doubt- 
ful what  is  to  be  the  extent  of  ownership,  aa  to  time,  which 
be  ia  to  have  therein ;  though,  to  supply  the  omission,  the 
common  law  would  conatnie  it  to  mean  that  he  should  enjoy 
it  for  life.  But  if  a  clause  follows  the  grant,  declaring  that 
he  is  to  hold  the  estate  for  years,  or  to  himself  and  his  heira, 
it  simply  defines  what  had  been  before  left  indeterminate. 
So  if  the  grant  be  to  "  A  and  bis  heu-s,"  the  term  *'  heirs  "  is 
indefinite  j  though,  if  no  explanation  is  given,  the  law  con- 
strues it  to  mean  heirs  generally.  But  a  clause  following  the 
grant,  declaring  that  he  is  to  bold  to  him  and  the  "  heirs  of 
his  body,"  simply  defines  what  heirs  were  meant  by  the 
general  term  used  in  the  grant.  But  because  the  broadness 
of  the  grant,  if  to  one  and  his  heirs,  embraces  all  minor 
estates,  it  has  been  held,  as  it  is  etdi,  that  though  the  limita- 
tion in  the  habendum  be  to  a  ccertain  class  of  heirs, 
namely,  to  heirs  of  the  body,  and  would  be  good,  'yet,  [•643] 
if  this  class  of  heirs  were  to  fail,  the  general  heirs  of 
the  giantee  would  take ;  there  being  at  first,  by  the  terms  of 
the  grant,  a  fee-simple  which  is  expectant  upon  the  estate- 
tail  which  is  first  to  take  effect."  The  rule,  as  stated  by  Mr. 
Powell  in  the  note  above  cited,  is  this :  "  Where  a  deed 
first  speaks  in  general  words,  and  afterwards  in  special  words, 
and  the  latter  accord  with  the  former,  this  deed  shall  operate 

'  Co.  Ut.  6  •;  Tennai  da  U  Ley,  "Habendam;"  Samnet  v.  Willikm*, 
8  MiM.  102,174;  1  Wood,  Con*.  224,  mod  PoweU'i  noM;  Shep.  Toiich.476i 
4  Kent,  Cora.  468  i  Berrj  n.  Billingi,  44  Me.  42S. 

■  Juiuica  rond  e.  Ctundler,  9  AUeo,  188. 

*  1  Wood,  Coot.  224,  PoweU'a  oote.  See  alto  8hep.  Tonch.  102.  Hr.  Ftm- 
too,  in  his  edition  of  the  litter  woik,  in  a  DOte  to  the  lame,  deniea  the  ^^^od- 
tlon.    But  lee  Thnmun  i>.  Cooper  Foph.  188. 
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accordiDg  to  the  special  words,  whether  they  enlarge  or  re- 
strain the  general  words  that  precede." '  Thus  where  A 
made  a  deed  of  an  estate  to  J.  S.  for  hfe,  and  to  her  eldest 
Bon  who  should  be  living  at  her  death,  and  to  his  eldest  sod 
living  at  his  death,  and  so  on,  with  an  habendum  "  to  A  and 
her  heirs  aa  aforesaid,"  it  was  held  to  he  a  grant  to  A  for 
life ;  and  tliat  the  habendum  to  her  heira  aforesaid  was  to  be 
taken  as  meaning  her  son,  who  took  a  temainder  as  pur- 
chaser.^  The  habendum  may  enlai^e,  expound,  qualify,  or 
vary  the  estate  granted  in  the  premises;^  but  it  can  never 
extend  the  subject-matter  of  the  grant>  So  the  terms  of  the 
grant  may  be  qualified  and  limited  by  those  of  the  fiabendum, 
-when  expreas  reference  is  made  in  the  premiseB  to  the  h<^en- 
dum.  Thus  where  one  granted  to  A  three  hundred  acres 
of  land,  "  subject  to  the  limitations  hereinafter  expressed  as 
to  part  thereof,"  and  iu  the  habendian  one  hundred  and  fifty 
acres  designated  were  to  the  use  of  the  grantee  during  his 
life,  and  at  his  decease  to  go  to  his  children,  it  was  held  to 
give  a  fee  in  one  half,  and  a  life-estate  in  the  other.'  The 
words  of  the  habendum  are  mere  "  words  of  limitation,"  as 
they  are  called,  in  distinction  from  the  words  iu  the  grant, 
vhioh  are  those  "  of  purchase  ; "  '  and  in  those  States  where 
a  fee  may  by  statute  be  limited  without  the  word  "  heirs,"  a 
proper  reference  is  to  be  had  to  the  terms  of  these  statutes 
in  determining  how  far  the  grant  and  habendum  are  oompati- 
hle  and  consistent  with  each  other. 

62.  If,  therefore,  any  thing  is  embraced  In  the  habendum 
which  is  not  granted,  it  does  not  pass.  Thus  upon  a  grant 
of  Blackacre,  habendum  Blackacre  and  Whiteacre,  the  first 
only  passes.  If,  however,  the  peraon  who  is  to  take  is  not 
named  in  the  grant,  he  may  be  ascertained  if  named  in  the 
habendum ;  since  there  is  no  repugnancy  between  the  two, 
and  the  grant  alone  takes  effect.'    A  stranger  to  the  deed 

1  1  Wood,  CoDT,  199,  213,  223,  224,  note;  Ferkini,  {  107;  4  Ciiiiie,  Dig 
274 ;  WrotMley  o.  Ad»Pi»,  Plowd.  187, 196. 
»  Fort  p.  Flint,  *)  Vt.  38-2. 

*  Mom  0.  Sheldon,  8  W.  1  Serg.  162.  *  Uuming  v.  Smith,  fl  Conn.  '299 
»  Tyier  v.  Moore,  42  Penn.  St  374, 388. 

•  4CrnUB,  Dig.  266;  1  Wood,ConT.  212.    . 

I  Spyre  V.  Topbsoi,  8  Ewt,  116;  1  Wood,  Conr.  206,213;  4  Cruiw,  IKg 
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may  take  hy  way  of  remfunder,  though  not  named  in  the 
premises ;  but  otherwise  one  ahall  not  take  a  present  interest 
jointly  with  another,  unleBS  oamed  in  the  premises.*  So  if  b 
feofment  be  to  A  and  B  of  two  acres,  habendum  one  acre  to 
A,  and  the  other  to  B,  it  is  incompatible  with  the  grant,  and 
will  not  stand  against  the  grant  to  the  two.' 

63.  If,  however,  there  ia  a  clear  repugnance  between  the 
nature  of  the  estate  granted  and  that  limited  in  the  fiabendum, 
the  latter  yields  to  the  former ;  but  if  they  can  be 
construed  so  as  *  to  stand  together  by  limiting  the  [*644] 
estate  without  contradicting  the  grant,  the  court 
always  gives  that  construction  in  order  to  give  effect  to 
both.  If,  therefore,  a  grant  be  to  A  and  his  heirs,  habendum 
to  him  for  years  or  for  life,  the  restrictive  clause  is  void,  be- 
cause it  contradicts  and  defeats  the  grant.*  Where,  by  the 
premises,  the  estate  is  granted  to  one,  it  cannot  by  the  haben- 
dum be  limited  to  another ;  nor  can  the  ht^endum  frustrate  a 
grant  complete  before,  or  abridge  or  lessen  the  estate  granted.* 
A  lease  to  A,  haiendum  to  him  and  his  heirs  for  a  hundred 
years,  will  be  a  good  habendum  for  years  ;  the  incompatible 
clause  of  "  his  heirs,"  as  words  of  inheritance,  being  held 
void,  the  estate  demised  being  one  for  years  only."  Instead  of 
referring  to  the  numerous  cases  where  the  principles  above 
stated  have  been  applied,  it  may  be  sufficient  to  say,  that  the 
test  to  be  applied  to  an  habendum  in  a  deed  is,  whether  it  can 
be  construed  so  as  to  stand  with  the  premises,  or  is  so  repug- 
nant in  its  operation  as  to  be  irreconcilable  with  the  latter. 
In  the  one  case,  it  limits  and  explains  the  grant ;  in  the  other, 
it  is  rejected  as  of  no  effect.* 

Z7i ;  Shep.  Tonch.  75 ;  2  Prat.  Codt.  S80,  488 ;  eontra,  Boitard  b.  Coulter,  Cn>. 
Elil.  S02,  e03 ;  Berry  r.  BiUingi,  41  Me.  424;  Sumner  e.  Williami,  8  Mui.  IT4. 

1  Co.  Lit.  as  b,  note,  151 ;  Oreeowood  r.  Tyler,  Cro.  Ju.  664 ;  Brooki  v. 
Brooki,  lb.  4S1. 

1  1  Wood,  Cour.  199,  213;  Shep.  Touob.  T6 ;  BtSaet  v.  Irwin,  8  &  1  Der.  ft 
Bat.  484. 

>  1  Wood,  ConT.  199,  212,  224 ;  Shep.  Touch.  102 ;  t  Cniite,  Dig,  2TS ;  Tylor 
f.  Hoore,  42  Penn.  St  ST6. 

t  NlghODgale  V.  Hidden,  7  B.  L  IIB;  1  CtuIm,  272;  Wftlten  v.  Breden, 
70  PeDD.  St  287. 

*  Shep.  Tonch.  TO. 

•  Shep.  Toocb.  74 ;  4  CroUe,  Dig.  274 ;  I  Wood,  Codt.  199,  212. 
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64.  The  habendum  frequently  serves  to  limit  the  us«8,  or  to 
declare  to  what  use  the  party  to  whom  the  deed  is  made  shall 
have  the  thing  granted,  and  generally  to  limit  the  tises  to 
which  the  estate  shall  be  held ;  ^  and  this,  it  will  be  lecol- 
lected,  by  reouniog  to  the  doctrine  of  uses,  may  be  important, 
where  do  consideration  is  expressed  or  proved,  in  preveatiug 
the  use  from  resulting  to  the  grantor.^  It  may  be  added, 
that,  though  usually  inserted  iii)mediat«ly  after  the  premises, 
the  habendum  may  be  embraced  in  any  other  part  of  the  deed, 
and  be  equally  valid.' 

65.  In  the  English  deeds,  there  is  usually  inserted  a  clause 
in  relation  to  the  transfer  of  the  Utle-deeds  of  the  premises, 
where  the  estate  granted  is  a  fee  >  but  there  is  no  occasion 
for  such  a  clause  in  this  country,  since  the  registry  furnishes 
ail  that  is  requisite  in  the  history  of  the  title,  and  the  titie- 
deeds  never  pass  with  the  estate  from  grantor  to  grantee  suc- 
cessively, as  iu  England.* 

[*64SJ  *  66.  If  any  thmg  is  to  be  reserved  out  of  the  prop- 
erty granted,  it  is  usually  done  by  the  clause  of  red- 
dendum, as  it  is  called,  which  commonly  follows  that  of  the 
habendum.  A  reservation  should  be  carefully  distinguished 
txom  an  exception,  the  difference  between  the  two  being  this : 
By  an  exception,  the  grantor  withdraws  from  the  effect  of  the 
grant  some  part  of  the  thit^  itself  which  is  in  ease,  and  in- 
cluded under  the  terms  of  the  grant,  as  one  acre  from  a  cer- 
tain field,  a  shop  or  a  mill  standing  within  the  limits  of  the 
granted  premises,  and  the  like ;  whereas  a  reservation, 
though  made  to  the  grantor,  lessor,  or  the  one  creating  the 
estate,  is  something  arising  out  of  the  thing  granted  not  then 
in  eaie-,  or  some  new  thing  created  or  reserved,  issuing  or 
coming  out  of  the  thing  granted,  and  not  a  part  of  the  thing 
ilaelf,  nor  of  any  thing  issuing  out  of  another  thing."  Thus 
a  grant  of  land,  reserving  the  right  to  cut  and  carry  away 
the  pine-timber  upon  the  premises  at  any  time  within  two 

>  Shep.  ToQCh.  114 ;  1  Wood,  Conr.  212 ;  ^hdngale  r.  Hidden,  7  R.  L  118. 
■  AaU,  pp.  •116,  •132-134. 

•  1  Wood,  Conr.  2LS.  *  4  Greenl.  CmiH,  Dig.  271. 

*  Co.  Lit.  4Tb;  4  Kent,  Com.  468;  Shep.  Toach.80i  1  Wood,  Conr.  227; 
Doe  V.  Lock,  4  Sev.  &  M.  S07;  Dyer  ».  Sufoid,  SHet.8»,404i  Catlw  >. 
Tnftf,  S  Pick.  272,  278.    Sra  aula,  pL  67-69. 
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years,  was  held  not  to  be  an  exception  of  sd  absolute 
property  in  the  trees,  hat  a  mere  reservation  of  a  right  to 
enter  within  two  years  and  out  and  remove  them,  but  not 
after  that  tlme.^  The  terms  "  reserve  "  and  "  reservation," 
however,  are  often  used  as  BjnoQTmous  with  "  except "  and 
**  exception,"  when  the  thing  to  be  thereby  secured  to  the 
grantor  is  a  part  of  the  granted  premises ;  and,  when  thus 
used,  they  are  to  be  construed  accordingly.^  Thus  the  grant 
of  land  reserving  the  use  of  a  well  is  a  reservation,  and  not 
an  exception ;  giving  the  grantee  a  right  to  use  it  also,  if  he 
ooold  .do  so  without  interfering  with  the  use  of  it  by  the 
grantor.^  But  a  parol  exception  or  reservation  of  a  part  of 
the  granted  premises  which  are  conveyed  by  deed  would  be 
void.*  Where  one  of  several  co-tenantB,  by  quitclaim-deed, 
granted  a  farm,  reserving  the  aliquot  part  of  the  portion  of 
the  farm  which  had  been  set  to  the  grantee's  mother  as  dower, 
it  was  held  to  be  an  exception  of  the  land  itself,  and  not 
merely  of  the  widow's  right  of  dower  therein.^  Where  one 
granted  a  farm,  and  in  his  deed  reserved  the  buildings  with 
a  right  to  remove  them  in  so  many  days,  it  was  held  to  be  a 
mere  license  to  remove  them  within  that  time,  but  giving 
him  no  right  in  respect  to  them  after  that  time.*  So  where 
one  granted  his  farm,  reserving  the  highways  across  it,  it  was 
construed  to  be  an  exception  as  to  easements  in  the  covenants 
contained  in  his  deed,  and  not  the  soil  of  these.'  So  it  is  said 
that  a  reservation  may  be  of  money,  com,  a  horse,  or  the  like, 
&ad  be  good  as  such  ;  but  the  reservation  of  the  grass  or  vea- 
tnre,  or  other  profits  of  the  land  granted,  would  be  void  as 
a  technical  reservation.^     The  term  in  the  English  books 

■  Rich  V.  Z«ilidora,  22  Wii.  644. 

•  Doe  0.  Lock,  i  Nev.  i,  M.  807,  irhere  the  disHnction  between  exception  and 
memtion  ii  examioed  %t  length,  and  a  reiervation  of  "  the  wood  and  under. 
groond  prodace "  of  the  estate  was  held  to  be  an  exception.  See  Fettee  d. 
Banea,  18  Pick.  328,  328 ;  Hnrd  d.  CutUj,  T  Met  lia    See  <uls,  840. 

•  Bantea  n.  Burt,  SB  Conn.  Ml. 

*  Wickersham  d.  Orr,  9  Iowa,  2&3, 2£9  i  Bond  o.  Coke,  71  N.  0.  97. 

'  Clark  B.  Cotiel,  42  S.  Y.  627.  «  Helton  o.  Goodrich,  86  Tt  21. 

*  lUchardion  v.  Palmar,  38  N.  H.  212 ;  Learitt  d.  Towle,  8  N.  H.  96 ;  Win- 
lliropr.  Fairhaiiki,41Me,  311;  Brldger  ».  PienoQ,4(i  N.  T.eOI.  808. 

I  1  Wood,  ConT.  228.  It  i*  held  in  Peongrlrama,  that  growlag  eropt  mar 
be  reeerred  hj  parol  upon  conTejing  an  eaiatt^  althongh  no  mention  of  them 
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applies  chiefly  to  rents,  or  somethiDg  Id  the  nature  of  rent ; 
the  words  on  the  part  of  ^he  graDtee  or  leasee  being  "  yielding 
or  paying  therefor,"  &c.'  But  in  this  country  the  caaea  are 
numerous  where  the  thing  reserved  is  some  easement,  privi- 
lege, or  benefit,  out  of  the  granted  premises,  other  than  and 

different  from  the  thing  granted,  and  yet  nothing  like 
[*646j  a  rent  or  return  by  the  grantee,  to  be  by  him  paid  *  or 

delivered  to  the  grantor.  In  the  ease  of  Sprague  v. 
Snow,  the  thing  reserved  was  a  right  to  use  the  surplua  vater 
of  a  stieam,  and  the  court  describe  it  as  "  an  exception  or 
reservation,"'  Probably,  in  applying  the  foregoing  rules  of 
constmctioti,  it  would  be  held  to  be  an  exception,  as  the  thing 
granted  was  a  water-privilege  with  a  shop.  But  in  Choate  v. 
Bumham,^  the  reservation  was  of  a  privilege  of  a  way  through 
the  granted  premises.  In  Dyer  t>.  Sanfbrd,*  the  leservatiOQ 
was  of  an  easement  of  b'ght  and  air  to  the  grantor  for  the 
benefit  of  his  house,  over  a  parcel  of  land  adjoining  it  then 
granted,  in  the  same  way  as  it  had  been  used  before.  It  was 
held,  that  where  oae  granted  land,  reserving  a  right  to  a  tail- 
race  across  it  for  the  benefit  of  a  mUl,  but  no  line  for  it  was 
fixed,  if  there  was  one  then  in  use,  it  would  be  the  one  re- 
served ;  if  there  was  none  in  use,  and  grantor  had  gone  on 
and  excavated  one  with  the  grantee's  assent,  it  would  have 
fixed  the  place  for  it,  and  the  same  could  not  afterwards 
be  changed  by  him.*  In  Cutler  v.  Tufts,'  the  court  say 
that  a  reservation  *<  must  be  of  some  new  right  not  t»  este 
before  the  grant,  as  of  rent,  &c.,  or  of  some  pre-exiating  ease- 
ment." In  O'Neal  v.  Matson,^  the  grant  was  of  a  fishery, 
with  a  reservation  to  the  grantor  to  take  fish  for  his  own 
table.  And  the  matter  treated  as  a  reservation  in  Hombeck 
V.  Westbrook  was  a  limited  right  to  cut  and  carry  away  wood 
&om  the  granted  premises.^    But  a  reserratioD  in  the  sale 

li  made  In  tbe  deed.     BackenitOM  v.  SUhl^,  S8  Penn.  8L  261 ;  iota,  "026 ; 
Adanu  n.  Morse,  61  Me.  499. 

>  1  Wood,  Coot.  226. 

1  Spngne  b.  Snow,  4  Pick,  M ;  Kumnller  ».  Kroti,  18  low*,  867. 

*  Choate  s.  Buraham,  T  Bck.  274.  *  Dyer  v.  Sanfbrd,  9  Met.  B9S. 

>  Gollovaj  V.  Wilder,  SB  Mich.  98, 99.       •  Coder  .v.  Tofto,  S  Pick,  273;  278 
T  SejmoQr  ■e.  Conrtenar,  6  Bnir.  2814. 

■  Hombeck  n.  Weatbrook,  9  Johiu.  78. 
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and  oonvejaiiae  of  a  aaw-mill  of  all  slabs  made  at  the  mill 
would  be  void.' 

67.  Among  the  rules  regulating  reserratious,  one  is,  that  it 
must  be  to  him  who  made  the  deed,  and  not  to  a  stranger. 
Thus  a  leBervatioQ  in  a  grant  to  A  of  B's  right  of  waj,  or 
his  right  to  take  seaweed  and  the  hke,  givea  no  right  to  B, 
unless  he  had  it  before.  It  merely  saves  the  grantor  from 
liability  arising  &om  his  covenant  agunst  incumbranoes  in 
case  B  had  such  a  right.^  A  second  is,  that,  a  reservadon 
being  equal  to  a  grant,  there  must  be  proper  words  of  limita- 
tion  and  inheritance,  if  the  grantor  intends  to  secure  it  to 
himself  and  his  heirs,  or  extend  the  enjoyment  beyond  his 
own  life.'  A  reservation  of  the  trees  on  the  land  conveyed  to 
the  grantor  and  his  heirs  is  a  reservation  of  the  fee  in  the 
trees  then  standing,  with  a  right  of  soil  to  have  them  stand 
and  grow  until  cut,  and  a  right  to  enter  and  out  t^em.  A 
reservation  of  the  wood  and  trees  for  ever  growing  on  the 
land  is  of  a  right  in  the  soil  itself,  for  the  growth  and  nour- 
ishment of  trees,  so  long  and  so  &r  as  it  may  be  used  for  that 
purpose.*  But  a  reservation  of  the  trees  to  the  grantor  and 
his  heirs  on  land  granted  is  limited  to  the  trees  then  grow- 
ing, without  any  limit  as  to  the  time  of  their  removal.*  A 
reservation  of  certain  parts  of  the  granted  premises,  *<  for  the 
use  of  our  mother,"  is  that  of  a  life-estate  only.* 

68.  Another  rule  of  general  application  is,  that  the  reserva- 
tion must  bo  out  of  the  estate  granted,  and  not  out  of  another ; 
though,  in  some  peculiar  cases,  such  a  reservation  may  oper- 
ate in  the  nature  of  a  grant  from  the  grantee,  to  charge  upon 
other  premises  the  burden  of  contributing  the  means  of  enjoy- 
ing what  is  thus  reserved.     An  illustration  of  both 

these  propositions  *  may  be  found  in  the  case  of  Dyer  [*647] 

1  Adanu  V.  Hotm,  61  He.  4BT. 

I  BUI  D.  Lord,  iS  Me.  95 ;  BriJger  s.  PimoD,  46  N.  T.  601,  608  i  Weitpoiat 
Iron  Co.  D.  Be;mert,  4fi  N.  Y.  707. 

'  Hornbeck  o.  Wetlbrook,  9  Johni.  73  j  I  Wood,  Conr.  228,  280;  SeTinour 
■.  Coarteoftf,  5  Bqit.  2814,  281T ;  Beui  v.  Coleman,  44  N.  H.  642. 

•  Pumamti.  Tnttle,  10Ora7,4e;  Clap  v.  Draper,  4  Mau.  206;  WhiUp.Voa- 
tar,  102  Hm«.  ST8. 

1  FDtuftm  t.  luttla,  10  Qnj,  49.  ■  Eeelei ».  Wood,  80  Tt.  S42. 
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P.  Sanford.'  There  the  grantor,  owniDg  a  hoase  with  a  win- 
dow opening  out  of  the  same,  and  a  strip  of  land  adjoin- 
ing it  twenty-Sve  inches  wide,  conveyed  the  strip  of  land  to 
the  adjacent  owner,  reserving  the  right  for  ever  of  keeping 
open  the  window  aforesaid.  It  was  contended,  that,  by  so 
doing,  he  reserved  also  the  light  and  air  that  came  over  the 
grantee's  land  to  said  window  from  beyond  this  space  of 
twenty-five  inches.  But  it  was  held  that  he  had  not  this 
r^ht ;  for  a  grantor  could  not,  by  a  reservation  in  his  own 
deed,  acquire  an  easement  in  his  grantee's  land,  unless  the 
carrying  out  of  the  grant,  according  to  the  stipulations  in  the 
deed,  of  itself  provided  the  means  of  giving  operation  and 
effect  to  the  reservation  therein,  and  created  an  obligation  on 
the  part  of  the  grantee  to  suffer  him  to  use  it.  And  the  caae, 
put  by  way  of  illustration,  was  as  follows :  *'  Suppose  A  has 
close  No.  2,  lying  between  closes  Nos.  1  and  S  of  B,  and  A 
grants  to  B  the  right  to  lay  and  maintain  a  drain  fn>m  No.  1 
across  No.  2,  thence  to  be  continued  through  No.  8  to  its 
outlet,  and  reserves  in  his  deed  the  right  to  enter  his  drain 
for  the  benefit  of  his  intermediate  close,  together  with  the 
right  and  privilege  of  having  the  waste  water  therefrom  pass 
off  through  the  grantee's  close,  No.  3,  for  ever.  In  effect,  this, 
if  accepted,  would  secure  to  the  grantor  a  right  in  the  gmntee's 
land ;  but  we'  think  it  would  enure  by  way  of  implied  grant 
or  covenant,  and  not  strictly  as  a  reservation." 

69.  For  the  reservation  of  freehold  rents,  as  well  as  rents 
under  demises,  the  reader  is  referred  to  former  parts  of  this 
work  for  a  fuller  consideration  of  the  subject,  under  the  heads 
of  Elstates  for  Years,  and  Rents. 

70.  Conditions  inserted  in  deeds,  restraining  or  limiting  the 
effect  thereof,  have  been  already  noticed  under  the  heads  of 
Estates  upon  Condition,  and  Conditional  Limitations ;  and  all 
that  is  necessary  to  add  upon  the  subject  here  is,  that  such  a 
clause,  if  it  is  to  be  inserted,  properly  comes  next  in  order 
after  the  Tiahendum  or  reddendum.  And  to  show  how  liberal 
courts  are  in  construing  conditions  so  as  to  give  effect  to  deeds, 

>  Dtw  t>.  Sufoid,  e  Met  89fi. 
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the  case  of  Fierson  v.  ArmBtrong  may  be  mentioned,  where 
the  limitation  was  to  A  and  hia  beira,  and  if  A  died  without 
ehZdren  living  at  his  death,  then  over,  and  he  left  one  child 
at  his  death,  it  was  held  to  save  the  condition,  and  this  child 
took  a  fee  absolute.'  , 

I  1  Iowa,  SHl 
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[•648]  •SKCnON  V. 

COTBNAHTa   IK  DEEDS. 

1.  Of  tb«  dU&rant  kindi  of  coreuantt  la  d«edi. 

i.  CoTenmCi  oauall;  found  in  deedi. 

8.  CoTeauiti  in  prataili  and  tn  yiitaro. 

4, 6.  In  whKt  eue»  the  covenuit  of  leliiD  mni  wEth  fa»id. 

0.  Slater  v.  Baw»oA:  what  iiutami  a  coTenant  of  Kiila. 

7.  What  aeiiii]  aod  poueulon  gire  efi^t  to  coTeoant  of  irwnuitjr 

8.  Caae*  Impugning  poueulon  ai  a  aufflcienE  wiiin  to  pM*  eitat^. 
Q.  What  li  embraced  and  implied  in  the  coveniuit  of  leiilii. 

10.  or  covenant  of  leUin,  tc.,  of  an  indefeasible  eaUte,  &e. 

11.  CoTenant  of  aeliin  broken  at  once,  if  grantor  luu  no  pouMiiOB. 

12.  What  thingi  conaUtale  a  breach  of  the  covenant  of  Mlaiii. 
IS.  Of  corenantl  againit  incnmbrancea. 

14.  What  conitltutea  an  incumhranoe. 

14  a,  Hdw  hz  thii  covenant  tua^  be  I'n  JiUm, 

IG.  Of  covenant  of  warranty. 

10.  CoveiMnt  of  wairautj  Hme  m  that  for  quEet  enjojment 

IT.  Feudal  origin  and  nature  of  warranty. 

18.  Covenant  of  warranty  a  penonal  one. 

10.  Such  covenant  rnni  with  the  eatate. 

30,  AcUong  fbr  breach  of  warrao^  moit  be  by  the  party  evicted. 

SI,  32.  Where  tubeeqnent  warrantor  can  recover  of  prerioua  one. 

SS.  Who  can  relea«e  covenant  of  warranty. 

21.  Covenant  of  warT&nly  broken  only  by  eviction. 

X6, 20.  Of  Umlted  coventnU  of  warranty. 

57.  Of  eviction  in  ca«e  of  warranty  and  coreiiant  fbr  qnM  eqJoymMit 
28.  What  may  be  treated  ••  an  evictim. 

20.  Wlien  a  party  It  liable  for  an  eviction  by  ajanior  tide. 

to.  Of  covenant  tbr  further  uaanuce. 

81.  BffiMt  of  warranty  In  the  way  of  ettoppeL 

82.  When  warranty  opentea  a  rebutter. 

58.  Of  lineal  and  collateral  warranty. 
84.  Of  implied  covenant*  of  warranty. 

86.  Effect  of  covenant*,  exptew  and  impUed  In  the  >ame  deed. 
86  a.  How  far  pnrchaaer  i«  liable  for  a  charge  on  the  eatate  Brantad 

80.  Statute*  of  State*  a*  to  implied  covenant*  in  deed*. 

86  a.  When  mention  of  qnantity  of  land  ia  a  covenant. 

87.  Of  the  rule  of  dunage*  for  breach  of  covenanta. 

88.  Damage*  for  breach  of  covenant  of  ■ei*in. 

89.  Damage*  In  case  of  Incombrancea. 

40.  Effectof  the  paymentofdamageinpoD  right totecOTerfixKiiothen 

41.  Of  damage*  nnder  a  covenant  of  warranty. 

42.  Bulei  in  different  State*  a*  to  damage*. 
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1.  In  ordinaiy  deeds,  next  to  the  parts  which  have  thus 
been  considered  in  detail,  are  inserted  the  clauses  of  oovenant 
in  respect  to  the  tiUe  to  the  granted  premises.  But  it  must 
be  a  deed  in  effect  as  well  as  in  form,  in  order  to  have  the 
coTenants  contained  in  it  available ;  for  if  the  effect  of  the  In- 
Btrmnent  be  that  of  a  will,  thoi^h  in  form  a  deed,  as  ma;  be 
the  case,  no  action  can  be  miuntained  upon  a  covenant  of 
warraatj  contained  in  it.*  For  a  fall  examination  of  the  subr 
ject,  the  reader  is  referred  to  the  able  and  exhaustive  work  of 
Mr.  Rawie  upon  Covenants  for  Title.  It,  however,  should 
be  borne  in  mind,  that  in  the  conveyance  of  real  estate,  if  no 
covenants  are  expressed  in  the  deed,  there  is  not,  as  in  the 
Bale  and  transfer  of  chattels,  a  warrant;  of  the  title.  If  the 
deed  contains  no  covenant,  the  purchaser  is  wholly  without 
remedy.  The  right  of  the  grantee  to  relief,  either  in  law  or 
in  equity,  on  account  of  defects  or  incumbrances  in  the  title, 
in  the  absence  of  fraud,  depends  solely  upon  the  covenants 
for  title  which  he  has  received.  But  if  he  have  been  induced 
by  fraud  to  accept  a  title,  be  may  have  his  remedy.'  But  a 
vendor  will  be  liable  for  fraudulent  representations  as  to  title, 
if  accompanied  with  damage,  although  his  deed  contains  cove- 
nants of  title.* 

Covenants  in  deeds  are  either  expreaa,  or  are  implied  from 
certain  words  and  forms  of  expression  made  use  of  in  them, 
to  which  the  law  has  attached  an  obligation,  although  not,  by 
their  ordinary  import,  expressiog  any  contract  or  agreement, 
which  are  used  in  connection  with  these  words  of  imphed 
covenant.  Of  this  character  are  the  words  "  give,"  ^^  grant," 
'*  demise,"  and  some  other,*  which  will  be  hereafter  consid- 
ered. 

2.  The  three  covenants  ordinarily  found  in  deeds  of  con- 
veyance in  the  Eastern  States  are  those  contained  in  the  form 
of  a  deed  heretofore  given  ;  namely,  of  seisin,  and  right  to 
convey,  against  incumbrances  and  of  warranty.  In  the  Eng* 
lish  deeds  there  is  a  covenant  for  further  assurance,  which  is 

>  BcoH  V.  Scott,  TO  Penn.  St.  218 ;  Co.  Lit  SSS  a. 

1  Bnndt  V.  Fotter,  6  loirs,  292. 

■  Whibef  B.  AUaire,  1  Comtt.  808 ;  Wsrdetl  v.  Foidick,  18  Johnt.  S2e. 

•  Wmi.  BmI  Prop.  806-890 ;  Walk.  Am.  Iaut,  381 ;  1  Vfnoa,  Cou  r.  282 ;  Co. 

Lit.  864  a,  n.  882. 
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also  found  in  deeds  in  use  in  some  of  the  Middle  States,  and 
a  coTfloant  of  quiet  enjoymeDt.  It  is  eaid  that  the  coveaant 
of  seisin  is  not  in  use  now  in  England,  being  embraced  in  that 
of  a  right  to  convey ;  while  in  the  Western  States,  Penoaj-l- 
vania,  and  the  Southern  States,  the  covenant  of  warranty  is 
not  unfrequently  the  only  covenant  inserted.*  In  Iowa,  a 
covenant  of  warranty  is  held  to  embrace  the  whole  three 
above  mentioned.*  It  is  said  that  covenants  for  further 
assurance  are  not  in  general  use  in  this  country.*  In  Ohio, 
the  nsua!  covenants  are  of  seisin  and  warranty.*  Covenants 
of  seisin,  and  right  to  convey,  amount  to  the  same  thing.*  In 
construing  and  applying  covenants,  they  are  intended  not  to 
enlarge  but  to  defend  the  quantity  of  estate  granted  in  tbe 
deed ;  so  that,  if  tbe  grant  be  of  less  than. a  fee,  a  covenant  to 
warrant  it  to  the  grantee  and  his  heirs  does  not  enlarge  the 
estate  to  a  fee.'  But  covenants  are  sometimes  resorted  to  to 
aid  In  construing  doubtful  grants.^  Sometimes  a  general  cove- 
nant of  warranty  to  a  grantee  and  hia  heirs  may  estop  the 
grantor  and  his  heirs,  thoi^b  the  granting  words  do  not,  in 
terms,  carry  an  inheritance  without  actually  enlarging  the 
estate  granted ;  but  such  covenant  does  not  estop,  when  the 
deed  shows  what  estate  was  intended  to  be  granted,  if  that  is 

less  than  a  fee.^ 
[•649]      •  8.  A  marked  difference  between  covenants  of 

seisin,  and  right  to  convey,  and  against  incumbrances, 
and  of  those  of  warranty,  quiet  enjoyment,  and  further  assor- 
ance,  is,  that  the  former  are  all  in  the  present  tense,  relating 
to  something  being  or  existing  at  the  time  when  the  covenant 

1  Wnu.  Beat  Prop.  69,  and  Rawle's  note ;  CaldweQ  v.  Klrkpatrick,  6  AU.  60. 

*  Tan  Wagner  v.  Taa  NMlnnd,  19  Iowa,  420. 

■  Foote  D.  BuToat,  10  Ohio,  817,  829;  ArmttroDg  o.  Darby,  2S  Mo.  617,  caM 
of  inch  a  coTenant  See  Faok  v.  Craawell,  G  Iowa,  62 ;  Colby  n.  Otgood, 
39  Barb.  889,  held  to  be  a  ooTeoant  that  nine  wtth  tbe  laiML 

t  Walk.  Am.  I^w,  S82. 

*  GrifHa  c.  Fairbrother,  10  He.  91,  9G;  Preeoon  v.  Traeman,  i  Maia.  837. 
6S1 ;  Baymond  b.  Raymond,  10  Cnih.  134, 140 ;  Brandt  «.  FoaUr,  G  Iowa,  SM ; 
eoBtra,  Blchardson  v.  Dott,  6  Tt.  2L ' 

*  Roai  V.  Adami,  i  Dutch.  168 ;  Adam*  v.  Boat,  1  Vroom,  GOB,  610. 
>  Hilit  r.  Catlin,  22  Tt.  104. 

*  8h>iTt>.Qalbraith,7Pemi.  St.  Ill;  Femtt n.  Taylor,  0  Cranch.GB;  AdaoM 
*.  Bom,  1  Vroom,  600 ;  Blaaebard  v.  Brooki,  12  Pick.  67 ;  Co.  Ut  88G  b. 


.dbyCioOgIc 


CH.  T.  §  5.]      rORHS  OF  CONVETANCE  BT  PRIVATE  QBAKT.      449 

b  made ;  whQe  the  others  relate  to  Bomething  future,  and  are 
to  guard  t^^ainst  the  consequeaces  of  aome  futare  act,  or  for 
the  performaoce  of  Bome  future  act  which  the  condition  of  the 
title  to  the  estate  maj  require.  Two  important  consequences 
grow  out  of  thia  form  of  the  fitflt-named  covenants ;  namely, 
that,  if  thej  are  ever  hroken,  the  breach  is  simnltaneoaB  with  ^ 
the  making  of  the  covenant.  If  the  grantor  was  then  seised,  '^ 
he  had  made  good  his  covenant,  and  he  had  a  right  to  convey ; 
if  be  was  not  seised,  he  had  violated  his  covenant  as  soon  as 
made,  and  had  no  right,  at  common  law,  to  convey  the  estate, 
and  nothing  passed  by  the  deed.  So  with  incambrances : 
these  did  or  did  not  exist  when  the  deed  vras  made  ;  and  if 
they  did,  the  covenant  that  they  did  not  was  then  broken. 
A  further  consequence  was,  that  a  cause  of  action  was  at  once 
created  in  &vor  of  the  covenantee  to  recover  his  damages ;  and 
this  being  what  in  law  is  called  a  ehoie  in  action,  the  law,  as 
a  general  proposition,  does  not  allow  of  its  being  transferred 
to  another  to  be  taken  advantage  of  by  him  In  bis  own  name. 
So  that  a  covenant  of  seisin  is  not  one  which  can  be  trans- 
ferred from  one  grantee  to  another  grantee  of  the  land  in  rela- 
tion  to  which  it  is  made:  in  other  words,  it  is  not  a  covenant 
that  runs  with  the  estate.  This  may  be  stated  as  the  Ameri- 
can doctrine,  though  differing  in  some  respects  from  that  of 
the  modem  English  decisions,  and,  to  a  certain  extent,  those 
of  several  of  the  States.* 

4.  In  the  leading  English  case  of  Eingdon  v.  Nottle,  the 
covenant  of  seisin  is  regarded  as  one  that  will  run 
with  the  'land,  and  may  be  sued  upon  by  an  as-  [*650] 
ugnee.'   And  the  courts  of  Indiana  have  adopted  the 

I  U'Car^  «.  Leggett,  G  Hm,  1S6 ;  Thajer  v.  ClemeDM,  22  Kck.  490,  498 ; 
SUter  t>.  RawwiQ,  1  Met.  460  )  Fitihngb  u.  Croghan.  2  J.  J.  Manh.  42S,  438 ; 
Hitcbell  ti.  Wuner,  6  Conii.  407 ;  Cluk  d.  Swift,  8  HeL  890,  898 ;  Bartholomev 
>.  Cand«e,  14  Pick.  107 ;  Rawle,  Cor.  8d  «d.  843,  n.  for  Americu  casei ;  4  Ken  t. 
Com.  471, 472 ;  1  Smith,  Lead.  Cu.  Cth  Am.  «d.  174 ;  Cktiia  i;.  Hurlburt,  8  Vt 
408,  407 ;  Uomioii  v.  Underwood,  20  N.  H.  8dS ;  Kinckid  p.  Brittain,  6  Sneed. 
110,  12S;  SwucfB.  Brooki,  30  Vt.6S2i  Mott  v.  Palmer,  1  Comtt,  GTS;  Wilson 
V.  Cochrao,  46  Fenu.  St.  229,  281 ;  Hatl  e.  Plains,  14  Obio  8t  422 ;  King  v.  Gil- 
■on,  82  lit.  SM ;  Hamilton  v.  Wilian,  4  Johnt.  72 ;  Donnell  v.  ThompKm,  10  Me. 
170 ;  Baker  v.  Hunt,  40  BL  206. 

I  Eingdon  v.  Nattle,  1  Manle  4  9.  US,  >.  0. 4  Id.  68.  The  ttatnte  <a  Maim 
TOi.  III.  39 
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same  doctrine.^  The  same  is  true  of  Iowa,  where  the  covenaDt 
of  seisin  is  regarded  as  runDing  with  the  land.  It  is,  raoro- 
over,  divisible,  so  that,  if  a  part  of  the  granted  premises  bo 
coDTejed  to  a  third  person,  he  may  recover  pro  rata  for  a 
breach.  The  courts  get  over  the  diEGculty,  that,  after  the 
covenant  is  broken,  it  becomes  a  mere  chose  in  action,  by 
assuming  that  choses  in  action  are  assignable  by  the  laws  of 
that  State ;  although  they  hold,  in  the  same  case,  that  such 
covenants  are  divisible,  and  run  with  the  estate.^  The  court 
of  Ohio  make  a  distinction  between  the  case  of  a  covenant  of 
seisin,  where  the  covenantor  ia  in  possession  at  the  time 
of  making  the  grant,  and  where  he  is'not  in  possession :  in 
the  first  the  covenant  runs  with  the  land  to  a  second  grantee  \ 
in  the  other  it  does  not.'  In  Uliaois,  the  covenant  of  seisin 
runs  with  the  land.*  The  case  of  Kingdon  v.  Kottle  has  been 
subjected  to  able  criticism  by  two,  at  least,  of  the  American 
courts ; '  and  the  doctrine  seems  to  confound  all  distinction 
between  covenants  of  sebiu  and  warranty. 

5.  In  respect  to  the  extent  and  construction  given  to  cove- 
nants of  seisin  in  American  deeds,  there  ia  an  irreconcilable 
discrepancy  in  the  decisions  of  the  courts.  This  remark,  as 
will  hereafter  appear,  does  not  apply  to  cases  where  the 
grantor,  when  making  his  deed,  is  actually  out  of  possession 
of  the  granted  premises,  but  to  those  where  he  has  a  posses- 
sion under  a  claim  of  title  adverse  to  him  who  has  the  right- 
ful seisin.  In  some  of  the  States,  the  covenant  of  seisin  is 
regarded  as  having  been  made  good  by  such  a  possession  ;  and 
that,  for  any  subsequent  eviction  by  one  having  a  better  title, 
the  grantee  or  his  assignee  has  no  remedy  upon  his  covenant 
of  sei^n,  but  must  rely  upon  that  of  warranty,  if  such  cove- 
fire*  the  uitgnee  of  ■  graatee  t,  right  to  maintalo  mi  action  upon  i  core- 
nast  of  Miiin  kgaiast  the  ooveoantor.    Ber.  Stat.  IS67,  c.  82,  f  16. 

t  Mutin  F.  Bftker,  5  BUckf.  282 ;  Colemaa  v.  Ljman,  43  Ind.  289. 

*  Eneedler  v.  Shup,  SS  Iowa,  306;  Schofleld  r.  Homeetekd  Co.,  SS  Iowa, 
SIT.  The  ooart  dte  Eeene  r.  Sanger,  14  Johni.  89,  where  the  coTenantwM  for 
quiet  enjoyment;  and  the  conrt  in  that  caw  wj  tliat  "a  coreDaDt  tit  Miiin, 
broken  the  Initaot  it  wai  made,  could  not  1}e  ataigned,"  p.  OS. 

*  Backot  r.  HcCojr,  3  Ohio,  318,  331. 

*  Richard  b.  Bent,  60  HI.  4S. 

■  Mitchell  V.  Warner,  b  Conn.  49T,  604 ;  Clark  e.  Swift,  8  Met.  890,  803.  Sm 
al«oMoor«iF.  UeiTlll,  ITN.  H.TO;  8lMp.Tonch.lT0. 
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nant  be  contaiaed  in  his  deed.  In  other  words,  id  some  of  the 
States  a  coveaant  of  aeidn  is  odo  tn  prcBseati,  which  can  be 
broken,  if  at  all,  only  when  the  deed  is  delivered,  and  con- 
sequently cannot  run  with  the  land  to  a  future  grantee ;  while 
in  other  States  it  is  held  to  be  a  covenant  annexed  to  the  land, 
running  with  the  same,  and  to  be  availed  of,  upon  any  future 
breach,  by  an  heir  or  assignee  of  the  covenantee. 

Thus,  in  Ohio,  the  courts  hold  that  "  it  is  a  real  covenant 
annexed  to  the  land,  and  passes  with  it  to  the  heir  or  as- 
signee, until  he  who  has  the  paramount  title  may  assert  it, 
and  evict  the  person  in  possession,  when  it  becomes  a  mei-e 
claim  to  damages  to  be  enforced  by  bim  wlio  has  been 
evicted." '  The  covenant,  as  thus  construed,  be- 
comes one  of  indemnity,  not  an  undertaking  *  merely,  ["661  ] 
that  the  grantor's  title  is  absolutely  good,  but  that 
the  grantee  shall  be  saved  harmless  if  it  prove  defective,  and 
he  is  deprived  of  his  estate.'  And  to  that  extent  it  has  the 
same  operation  as  a  covenant  of  warranty ;  which  is  now  the 
English  doctrine.'  In  Massachusetts,  on  the  other  hand, 
the  court  held,  in  Marston  ti.  Hobbs,  that  to  sustain  a  cove- 
nant of  lawful  teiain,  and  right  to  convey,  which  are  regarded 
as  synonymous,  it  was  not  necessary  that  the  covenantor 
should  be  seised  of  an  indefeasible  title,  but  that  a  seisin  in 
fact  was  sufBcient,  whether  he  gained  it  by  his  own  act  of 
disseisin,  or  was  in  under  a  prior  disseisor.  If,  at  the  time  he 
executed  the  deed,  he  had  the  exclusive  possession  of  the 
premises,  claiming  the  same  in  fee-simple  by  a  title  adverse 
to  that  of  the  owner,  he  was  seised  in  fee,  and  had  a  right  to 
convey.  Nor  is  it  necessary  that  the  grantor  in  possession 
should  have  a  legal  title.*  If  a  covenantee  sue  the  cove- 
nantor for  a  breach  of  the  covenant  of  seisin,  the  burden  is 
on  bim  to  show  that  the  covenantor  was  not  seised.^  In 
Twambly  v.  Henley,  this  was  followed  by  a  ruling,  that  the 
covenant  of  good  r^ht  to  convey  amounted  to  a  covenant 

I  Bftckni  e.  JldCaj,  S  Ohio,  SlI,  221 ;  FooM  v.  Bumet,  10  Ohio,  812,  8S3 ; 
DeTore  D.  Sunderluiil,  17  Ohio,  62,  60. 

*  1  Smith,  Lead.  Cai.  Gth  Am.  ed.  174.  *  Walk.  Am.  Law,  882,  888. 

*  Beddoe  d.  Wadiworth,  21  Wend.  124;  WlUoo  c.  Widetiham,  61  Me.  C6T: 
Giiffln  V.  Fairbrotfaer,  10  Me.  95. 

*  Ingalle  v.  Eaton,  2£  Mich.  S6. 
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that  the  lands  should  pass  by  the  conTejance,  and  was  not 
broken  if  the  covenantor  was,  in  foot,  seised  either  by  wrong 
or  by  a  defeasible  title.^ 

6.  The  more  recent  case  of  Slater  v.  Rawson  not  only  sus- 
tained the  doctrine  above  stated,  but  established  the  further 
doctiine,  that  i£  one  in  actaal  possession,  under  a  claim  of 
right,  conveys  land  with  covenants  of  seisin  and  warranty,  a 
seisin  thereby  passes  by  the  deed,  and  with  it  enough  of  estate 
to  attach  to  it  the  covenant  of  warranty,  and  that  the  latter 
would  run  with  the  land  to  the  grantee  of  such  covenantee. 
The  facts  of  this  case  were,  in  brief,  these  :  Jacobs  was  the 
owner  of  a  parcel  of  unenclosed  woodland,  Rawson,  under  a 
claim  of  title  to  the  land,  went  upon  it  from  time  to  time, 
cuttii^  wood  and  timber  thereon,  without  being  disturbed  fay 
Jacobs  in  these  acta  of  possession.     He  then  conveyed  it,  with 

covenantsof  seisin  and  warranty,  to  the  plaintiff's 
[•652]  grantor.      Jacobs    having    *  claimed   the   land,   the 

plaintiff  yielded  to  his  title,  and  brought  an  action 
npon  the  defendant's  covenant  of  warranty.  It  was  ob- 
jected, that  as  Jacobs'  seisin  was  not  defeated  by  these  acte 
of  Rawson,  and  as  there  could  be  but  one  seisin  of  land,  when 
Rawson  conveyed,  he  had  no  seisin,  and  no  estate  passed  by 
his  deed  which  would  carry  the  covenant  of  warranty,  so  as 
to  entitle  the  present  plaintiff  to  sue  upon  it  as  assignee  by 
virtue  of  his  deed  from  Rawson's  .grantee.  But  it  was  held, 
that,  though  the  seisin  of  Jacobs  was  not  affected  by  the  acts 
of  possession  of  Rawson,  he  acquired  thereby,  as  to  all  the 
world  besides,  such  a  seisin  as  enabled  him  to  convey  an 
estate  in  the  premises  which  carried  with  it  the  covenant  of 
warranty  which  ran  with  the  land.' 

■  Haraton  f.  Hobbs,  S  Mail.  4SS ;  Twimblj  v.  Henlej,  4  Mau.  439  ;  Be«n:« 
e.  Jackson,  4  Man.  408;  Preicatt  r.  Traeman,  4  Hasi.  627,  681;  RaTmond  p. 
Kajmond,  10  Cuih.  134,  140;  4  Dane,  Abr.  389. 

*  Slater  f .  RansoD,  1  Met.  4S0,  6  Id.  439 ;  Beddoe  v.  WadiwDrth,  21  Wend. 
120 ;  mishagh  v.  Cnighan,  S  3.  J.  Marsh.  429 ;  CuBtimaa  v.  BUnchard,  3  Me. 
aS6,  268;  Dickinaon  d.  Uoomei.  8  Oratt.  863,  S9T,  exprMslj  afflnning  Slater  v. 
Rawgon ;  Foxier  v.  Foliog,  2  Barb.  800,  304,  t.  c.  S  Barb.  165;  Oriffln  r.  Fab^ 
brother,  10  Me.  91,  96 ;  1  Smith,  Lead.  Cat.  6lh  An.  ed.  157 ;  Backus  b.  McCqj, 
SOIiio,  218;  Devore  e.  Sanderland,  17  Ohio.  218.  Cbaacellor  Keot  does  not 
favor  the  doctrine.  4  Kent,  Com.  471,  n. ;  Bartholomew  v.  Candee,  14  Fii^ 
187 ;  Willttrd  o.  Twichell,  1  N.  H.  177,  overruled  argatndo  in  Barker  v.  Brown, 
15  N.  H.  1T0,  187 ;  Overfleid  r.  CiirUtie,  7  S.  &  B.  177. 
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7.  From  the  apparent  inconsietency  of  regarding  the  cove- 
nant of  seisin  broken  as  soon  as  made,  and  yet  holding  the 
deed  in  which  it  ia  contained  to  convey  so  much  estate  in 
the  land  as  to  carry  with  it  the  covenant  of  warranty,  it 
would  seem,  that,  in  such  a  case  as  Slater  v,  Rawson,  the 
eovenant  o£  seisin  would  be  saved.  And  such  seems  to  be 
the  dootrioe  maintained,  more  or  leas  directly,  in  several  of 
the  cases  above  cited;'  although  Mr.  Rawle  remarks  that  "it 
does  not  necessarily  follow  that  snob  a  8ei»o  will  support  a 
ecveoant  for  seisin."  * 

8.  There  ia  a  class  of  cases  which  impugn  the  doctrine 
maintained  in  Marstou  v.  Hobbs,  and  some  other  of  the  oases 
above  cited,  that  actual  seiiiin  and  possesaion  of  granted 
premises  by  the  grantor,  when  he  makes  his  deed, 
Bupports  his  *  covenant  that  he  is  lawfully  seised ;  [*6583 
and  Mr.  Rawle  says  that  the  doctrine  is  confined  to 

the  States  in  whioh  the  cases  arose,  and  has  sot  passed  with- 
out  otmtradiction  in  others.'  In  New  Hampshire,  the  doctrine 
ia  severely  criticised  in  the  opinion  of  Parker,  Ch.  J.,  in  Par- 
ker P.  Brown ;  and  it  is  maintuned  that  a  covenant  that  one 
is  lawfully  seised  is  not  supported  by  a  seisin  which  may  be 
gtxtd  ^unst  all  but  the  true  owner,  since  it  is  not  a  seisin  in 
the  party's  own  right  in  fee.  "-Parties,"  says  the  chief  jua- 
tiee, "  not  conversant  with  the  law,  ordinarily  understand  this 
eovenant  as  an  assurance  of  a  title ;  and  we  are  of  opinion 
that  they  have  the  right  ao  to  understand  it:"  "that  the 
deed  may  transmit  a  seisin,  in  virtue  of  whieh,  and  a  posses- 
sion under  it,  the  grantee  may  obtain  evidence  of  an  indefea^- 
ble  fee-simple,  does  not  show  that  the  terms  of  the  covenant 
are  fulfilled."  *  If  the  court  mean  by  the  covenant  of  seisin 
one  of  assurance  of  title,  what  that  term  ordinarily  im- 
plies, it  seems  to  go  the  whole  length  of  affirming  that  such 

1  Fowler  v.  Poling,  3  Barb.  S04,  S06;  DicUnson  e.  HoomM,  8  Gmtt  896; 
Ciuhmui  D.  Bl&nchird,  11  Me.  289 ;  WiUtrd  b.  TwlcfaeU,  1 N.  U.  176 ;  bUnton 
r.  HobtM,  2  Him.  4S8. 

■  Kavle,  Cot.  8d  ed.  68,  n.     See  «lao  4  Kent,  Com.  471  uid  note. 

•  Rawle,  Cot. aded. 26 i  t  Keni,  Com.  i7\, note;  KiDnldv.Britlain.GSTCed, 
ISO. 

*  Pariier  a.  Brown,  16  N.  H.  179, 187 ;  reafflmed  in  Fartridge  v.  Hatch,  18  M. 
H.  498.    See  alM  Milli  i>.  Callin,  22  Tt  100;  Brandt  v.  Foiter,  6  Idwk.  SSi. 
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oorenantB  run  with  the  land,  as  it  is  laid  down  in  broad 
terms  that  "  all  covenants  concerning  title  run  with  the  land, 
with  the  exception  of  those  that  are  broken  before  the  land 
passea." '  So  that,  instead  of  being  a  covenant  m  prcetenti^ 
it  is  both  present  and  future  in  its  operation,  and,  in  its  futnre 
operations,  is  like  that  of  warranty.  In  Lockwood  v.  Sturde- 
vant,  the  court  of  Connecticut,  after  remarking  in  regard  to 
Marston  v.  Hobbs,  and  Twambly  v.  Henley,  that,  "  if  these 
determinations  are  conmdered  as  law,  they  will  not  aid  the 
party  citing  them,"  take  occasion  to  comment  upon  and  dis- 
sent &om  the  law  of  these  cases.  The  case  under  conddera- 
tion  was  one  where  the  covenant  declared  on  was  that  the 
grantor  was  seised  "  as  of  a  good  indefeatihle  estate  in  fee- 
simple,"  when,  in  fact,  he  had  only  a  life-estate.  In  the 
opinion  of  the  court,  it  is  said :  "  A  seisin,  in  fact,  as  it 
has  been  called,  is  not  an  indefeasible  estate,  and  a  seisin 
for  life  is  not  an  estate  in  fee."  '  A  covenant  of  this 
['654]  *  special  character,  as  will  be  shown  hereafter,  is  re- 
garded as  essentially  different  from  the  ordinary  cove- 
nant of  seisin ;  and,  therefore,  did  not  seem  to  call  for  this 
criticism.  Questions  analogous  to  these  have  arisen,  and  been 
considered  by  the  court  of  Yermont,  in  one  of  which  refer- 
ence is  made  to  the  case  of  Marston  v.  Hobbs,  and  a  distinc- 
tion is  recognized  between  a  covenant  that  the  grantor  "  is 
lawfully  seised  in  fee  "  and  that  he  is  "  seised  of  an  indefeasi- 
ble estate  in  fee-simple."  The  case  was  a  peculiar  one,  and 
was  between  the  original  parties,  where  the  land,  when  con- 
veyed, was  in  a  state  of  nature,  and  the  covenantor  had  no 
title  to  it  beyond  mere  possession  when  he  made  his  deed, 
and  the  grantee  was  never  disturbed  in  his  possession,  until, 
by  lapse  of  time,  he  had  acquired  an  undisputed  title  to  the 
land  by  the  statute  of  limitations.  The  plaintiff,  in  an  action 
upon  the  covenant  of  seisin,  recovered  nominal  dami^es.  The 
court  refer  to  Abbot  t>.  Allen,  sustaining  the  distinction  be- 
tween a  covenant  of  seisin  and  one  of  seisiu  of  an  indefea^ble 

I  <  Kent,  Com.  473 ;  TUwle,  Cot.  Sd  ed.  S8S ;  that  ooTeninU  of  tdtin  do  doI 
ran  with  tlie  Iftod,  'i  Sugd.  Vend.  Hftm.  ed.  468,  tuid  note.  Griffin  r.  FturbroUwr, 
10  Me.  96.     See  Backus  d.  HcCoj,  S  Ham.  319,  foUowiog  Eingdca  v.  Nottle. 

1  Lockwood  V.  SturdeTUt,  S  Conn.  374,  SSO. 
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estate,  in  which  case  Marstoo  v.  Hobbs  is  referred  to  upon 
the  same  point.'  In  Catlin  v.  Hurlburt,  the  court  examine 
the  original  doctrine  of  covenants  of  seisin,  and  suggest  that 
they  wera  introduced  into  deeds  to  guard  i^ainst  such  an  ad- 
veise  possession  as  would  render  the  deed  void,  as  would  have 
been  the  case  at  common  law,  and,  aa  is  stated  by  the  court, 
"  is  now  the  case  by  virtue  of  our  statute,  if  tiiere  be  an  ad- 
vene possession."  "  While  we  had  no  such  statute,"  they 
add,  "  in  this  State,  and  there  was  no  special  reason  for  in- 
serting that  covenant,  except  to  follow  existing  forms,  the 
phraseology  of  that  covenant  has  been  varied,  and  it  has 
generally  been  conradered  synonymoua  with  covenant  of  titie, 
and  frequently  has  been  bo  worded  as  necessarily  to  be  a  cove- 
nant of  title."  So  that  the  character  of  the  covenant  in  that 
State  seems  to  depend  chiefiy  upon  local  law.' 

9.  Much,  therefore,  must  depend,  in  determining  the  effect 
to  be  given  to  covenants  of  seisin,  upon  the  meaning 
which  •  courts  attach  to  the  term.  If  it  is  limited  to  ["655J 
the  mere  fact  of  being  in  possesEuon  under  a  claim  of 
right,  then  such  possession  will  support  it,  and  the  absence 
of  it  will  be  a  breach ;  and  the  language  of  a  large  number  of 
cases  is  thereby  sustained,  that  the  covenant  of  seisin  is  broken, 
if  at  all,  as  soon  as  made.  And  Mr.  Rawle,  in  reference  to 
the  effect  of  possession  in  supporting  the  covenant  of  seiun, 
remarks :  '^  There  is  one  point  of  view  from  which  the  con- 
struction thus  given  to  this  covenant  might  readily  appear  to  be 
correct.  Since  possesion,  enduring  for  a  sufficient  length  of 
time,  will,  under  the  limitadon  acts,  ripen  into  a  good  title, 
there  would  seem  reason  for  holding  that  such  possession 
should  be  regarded  as  an  actual  estate  from  the  moment  of 
its  commencement ;  and,  therefore,  that  the  seisin  which  this 
covenant  purports  to  assure  might  properly  be  used  in  its'  old 
signification,  and  not,  as  has  been  more  recently  the  case,  as 
synonymous  with  title."*  Whatever  is  asserted  by  the  deed 
to  be  true,  or  covenanted  therein  to  be  true,  as  that  the  cove- 
nantor is  seised,  or  lawfully  seised,  must  be  true  or  fidse  at 

1  Oarileld  e.  WlUlanu,  2  Tt.  S2T ;  Abbot  v.  Alien,  14  John*,  248,  Stlt. 
*  CatUn  B.  Hoiibart,  8  Tt  403-4OT.    See  Bnuidt  e.  f  oiter.  6  Iow4,  £90. 
«  Bavie,  Cot.  8d  ed.  28, 14. 


.dbyCoOgIc 


466  LAW  or  BSAL  PBOpratTT.  [boos  m. 

that  time,  and  will  not  become  otherwise  by  any  eubaeqnent 
eTent.  If,  for  infitonce,  he  ia  in  posscBsion,  and  covflnauta 
that  he  has  a  right  to  convey  the  estate  to  another,  it  is  just 
as  true  after  having  been  in  such  poiaesaioa  a  month  or  a 
year  as  it  would.be  if  this  posaeasion  had  been  continued 
nineteea  years  and  three  hundred  and  sixty  daya ;  and  if 
the  covenant  is  broken  as  eooa.  as  made,  it  is  difficult  to  uq- 
derstand  how  it  can  afterwards  run  with  the  land  through 
subsequent  conveyances  to  after-parchasers  as  assignees. 

10.  It  seems  from  the  statement  of  Mr.  Rawle,  that  while, 
in  this  country,  "  seised  "  and  "  lawfully  seised  "  are  but  dif- 
ferent forms  of  the  same  covenant,  and  identical  in  effect,^  in 
the  early  English  cases  these  terms  were  held  to  mean  the 
same  as  "seised  of  an  indrfeat^le  estate."'     The  eSfect  of 

the  latter  covenant  in  this  country,  when  expressly 
[*666}  made,  is  uniformly  *  held  to  extend  farther  than  that 

of  the  ordinary  covenant  of  seisin,  and  to  cover  an 
existing  outstanding  title  adverse  to  that  of  the  grantor.  It  is 
intended  to  meet  the  ease  where  one  is  in  possesaion,  and  his 
grantee  wishes  for  a  remedy,  if  he  shall  discover  that  a  third 
person  has  a  better  title,  which,  for  any  reason,  he  does  not 
see  fit  to  enforce  by  eviction,  so  as  to  lay  a  foundation  for  an 
action  by  the  grantee  upon  his  covenant  of  warranty.  The 
damages  in  an  action  upon  such  a  covenant  may  be  merely 
nominal,  as  in  the  case  above  cited  of  Garfield  v.  Williams, 
where  the  plaintiff  had  been  suffered  to  enjoy  undisturbed 
poasession  under  his  conveyance  till  his  title  had  become  con- 
summated by  the  statute  of  limitations.'  This  latter  form  of  the 
covenant  of  seisin,  though  not  in  general  use  in  this  country, 
is  fully  reoognized,  in  the  distinction  between  its  terms  and 
those  in  which  such  covenant  is  usually  framed,  by  many  of 
the  cases,  among  which  the  following  may  be  referred  to.* 
It  may  be  remarked,  in  passing,  that  if  the  covenant  of  seisin 
is  deemed  to  be  broken  by  a  mere  want  of  title  in  the  grantor, 

>  Ra<rl8,  Cot.  Sd  ed.  20;  4  Dane,  Abr.  830.  ■  Rawle,  Cor.  30. 

*  Gufleld  V.  Witlianu,  3  Tt  S2S,  See  WilwD  v.  Taibe*,  2  DeT.  80;  Boidec 
s.  Fromberger,  i  Dall.  439;  Kincaid  v.  BriKaln,  6  Sneed,  128. 

*  FrMtoD  tt.  Traeman,  i  HaM.  827,  681 ;  Abbot  v.  Allen,  U  Johna.  24S,  £62; 
8niitht>.8troiis,U  Pick.  128;  ColUerf.  Gambia,  10  Ho.  487,  472;  Rajmood*. 
BaTmond,  10  Cuab.  184, 140 ;  Bender  ».  Fromberser,  4  DaU.  486, 48». 
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vlio  is  in  poaBesaion  uuder  s  claim  of  right,  and  coDveys  the 
land  with  the  usual  coven&Bt'of  warranty  as  well  as  of  seisin, 
and  if  the  grantor's  deed  conTeya  the  possessioa  bo  that  the 
grantee  may  avail  himself  of  it  in  giring  him  an  estate  in  the 
land,  it  is  difficult  to  see  why  the  covenantoF  may  not  be  sub- 
jected to  two  aotioos,  if  the  title  fails  in  the  grantee  of  his 
vendee,  by  an  entry  and  eviction  by  him  who  has  the  para- 
mount title,  —  one  in  favor  of  his  immediate  covenantee  upon 
the  covenant  of  seisin,  and  the  other  in  favor  of  the  assignee 
of  the  covenantee  upon  the  covenant  of  warranty. 

11.  In  one  respect  the  authorities  seem  to  be  uniform,  and 
the  rule  of  law  the  same  in  all  the  States,  except  where  the 
subject  is  controlled  by  local  statute ;  and  that  is,  if  the  grantor 
has  no  possession  of  land,  either  by  himself  or  by  another, 
whete  he  undertakes  to  convey  it  by  deed,  and  enters 

into  a  *  covenant  of  seisin  therein,  nothing  passes  by  ['SST] 
his  deed,  and  this  covenant  is  broken  at  once ;  nor 
can  he  be  made  liable  thereon  to  any  assignee  to  whom  his 
grantee  may  undertake  to  convey  the  estate.'  And  the  cases 
dted  below,  as  well  as  some  others  already  referred  to,  state 
the  doctrine  as  one  of  general  application,  that  a  proper  cove- 
nant of  seisin  is  broken,  if  at  all,  as  soon  as  made." 

12.  In  respect  to  what  constitutes  a  breach  of  the  covenant 
of  seisin,  it  has  been  held  that  the  existence  of  an  easement 
or  incumbrance  upon  the  land,  like  a  highway,  or  a  mort- 
gage, or  an  equitable  lien,  is  not  such  a  breach,  if  possession 
has  not  been  taken  under  such  mortgage."  So  the  existence 
of  a  railroad  across  land  which  is  conveyed  with  s  covenant 

1  1  Smith,  Lead.  Cu.  6Ui  Am.  *i.  160 ;  SUler  b.  Bavioti,  1  HeL  460 ;  Derore 
».  SunderlRDd,  IT  Ohio,. 60;  Greenbj  d.  Wilcocki,  2  Johns.  1 ;  DickintoD  v. 
UoomM,  B  GntL  S97  ;  t  Kent,  Com.  471 ;  Follvd  v.  Dwight,  4  Cnuich,  480; 
Walk.  Am.  Law.  882 ;  Garfleld  d.  William*,  2  Ye.  S2T ;  Bartbolomeir  v.  Csndee, 
14  Pick.  170;  MitcheUr.  Warner,  5'Coiin.  497;  Backiu  d.  UcCoy,  8  Ohio,  213, 
S21. 

■  Bawl«.  Cov.  8d  «d.  110 ;  Walk.  An.  Idw,  SSa ;  Fowlw  ».  PoUog,  2  Barb. 
SOi ;  Cnthman  b.  Blanohard,  2  Me.  26B ;  Wilaon  v.  Forbei,  2  Der.  SO,  86 ;  Griffln 
«.  Fairbrother,  lOMe.  96;  Bickford  v.  Page,  2  Haai.  466;  WiUon  v.  Coohraa. 
40  Peno.  St.  ZBl. 

■  Bawle,  Cot.  Sd  ed.  G1  ;  Titihngh  v.  Croghaa,  S  J.  J.  Harah.  429, 487, 489 ; 
WhItbeckK.  Cook,  16  Johni.488;  ReaioDer  v.  Edmondaon,  6Ind.  898;  MUiiv. 
CatUn,  22  Tt.  96,  lOS. 
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of  seian  is  not  a  breach  of  such  covenant,  though  it  would  be 
of  a  covenant  against  incumbrances.'  But  the  existence  of 
an  outstanding  life^state  would  constitute  abreach  ;  and  Mr. 
Rawie  su^ests  that  an  outstanding  term  of  years  might  also 
have  this  effect.'  But  it  has  been  held,  that  if  premises, 
wlien  granted,  are  in  the  possession  of  another  as  tenant  of 
tlie  grantor,  which  was  known  to  the  grantee  at  the  time  the 
deed  was  made,  such  possession  is  not  a  breach  of  the  cove- 
nants  in  the  grantor's  deed.  The  tenant  becomes  the  tenant 
of  the  grantee,  and  the  possesaion  of  the  tenant  becomes  bis 
possession.'  Such  would  be  the  case  if  the  quantity  of  land 
expressly  granted  and  described  is  materially  less  than  would 
answer  to  such  description ;  at  least,  such  seems  to  be  the. 
rule  in  South  Carolina.*  And  the  covenant  of  seisin  would 
be  broken  if  there  were  no  such  land  in  existence  as  that  de- 
scribed and  purported  to  be  conveyed  in  the  covenantor's 
deed.'*  And,  generally,  where  a  part  of  the  thing  granted  is 
not  owned  by  the  covenantor,  but  is  owned  by  another ; '  as 
if  one  of  two  tenants  in  common  convey  the  entire  estate  with 
covenants  of  seisin,  the  covenant  as  to  one-half  the  estate 
would  be  broken  at  once,  and  the  purchaser  might  recover 
back  one-half  the  purchase-money.^  Where  one  owning  land 
on  which  was  a  spring  of  water  granted  to  another  the  right 
to  take  the  water  by  pipes  and  carrj*  it  on  to  other  land,  and 
then  sold  bis  estate  with  covenants,  it  was  held  that  there 
was  thereby  a  breach  of  the  covenant  of  seisin  is  respect  to 
the  spring.^  So  if  there  are  buildings,  or  fences,  or  other 
fixtures,  standing  upon  and  attAched  to  premises  conveyed 
with  covenants  of  seisin,  and  these  buildings,  &a.,  belong  to 
other  persons  who  have  a  right  to  remove  them,  the  cove- 
nant of  seisin  will,  if  no  exception  of  these  is  made  in  the 

>  Kellogg  IT.  HtJin,  60  Ho.  49t. 

>  EUirle,  Cot.  62.  >  Llndle7  v.  Dakin,  IS  Ind.  888. 

*  rringle  b.  Wicten,  1  Bif,  266.    See  Eincald  e.  BritUin,  B  Sneed,  13S. 

*  Wlieelock  c.  Th&jrer,  16  Kck.  68,  TO;  Bacoa  n.LiocolD.i  Ciuh.  210;  Baa- 
ford  V.  Feanon,  9  Allen,  SS0. 

■  Hott  D.  Palmer,  1  Conut  604;  Brandt  >.  Foiter,  5  Clarke  {loira],  2»; 
WUaon  IT.  ForbM.  2  Der.  (Law)  36. 

1  Downer  c.  Smith,  88  Vt.  468. 

■  Clark  V.  Conroe,  38  Vt.  469  j  Lamb  v.  Danfortli,  69  He.  (81. 


.dbyCoOgIc 


CH.  V.  §  5.]      PORHS  OF  CONTETANCE  BT  PSITATE  OBAKT.     459 

grant,  be  broken  ;  and  •  the  parcbaaer  of  the  estate  ["658] 
may,  in  an  action  tbereon,  recover  the  valne  of  such 
buildings  and  fixtures.^  But  one  in  possession  under  a  patent, 
who  conveys  with  covenants  of  seisin,  would  not  be  liable 
thereon,  because  such  patent  was  voidable,  and  with  it  the 
title  to  the  premises ; '  and  if  one  purchase  of  another,  with 
covenants  of  seiciin,  lands  of  which  he  is  himself  in  possession, 
and  to  which  he  has  a  good  title,  and  these  facts  were  known 
to  him  at  the  time  of  taking  hia  deed,  he  could  not  recover  of 
his  covenantor  in  an  action  for  a  breach  of  such  covenant.' 

13.  Much  that  has  been  siud  of  the  covenant  of  seisin,  and' 
right  to  convey,  may  be  applied  to  the  covenant  against  in- 
curabi-ances.  If  there  be  an  incumbrance,  the  covenant, 
being  in  pratenti,  is  broken  as  soon  as  made.*  Accordingly, 
if  the  covenant  be  broken  in  the  lifetime  of  the  covenantee 
or  one  holding  the  covenant,  bis  executor  or  administrator 
must  sue  upon  it,  and  not  his  heir.'  Id  Iowa,  though  the 
covenant  against  incumbrances  be  in  preetenti,  if  a  second  or 
thii-d  grantor  from  the  covenantee  he  called  upon  to  discharge 
it,  in  order  to  protect  his  title,  he  may  sue  and  recover  upon 
the  covenant  what  he  has  been  required  to  pay.'  The 
same  is  the  law  in  Illinois.^  But  incumbrances  are  so 
various  in  their  description  and  character,  that  the  same 
rule  cannot  well  be  applied  to  all.  Some  of  them,  like  an 
existing  right  of  way  over  the  premises,  or  a  permanent 
easement,  are  as  much  incumbrances  when  the  deed  is 
made  as  they  ever  can  be,  and,  of  course,  actually  dimin- 
ish and  detract  from  the  value  of  the  estate  at  that  time. 
Other  incumbrances,  like  an  existing  right  of  dower. or  an' 
outstanding  mortgage,  may  or  may  not  impair  the  value  of 
the  premises  conveyed,  according  as  these  claims  are  or  are 
not  enforced.     The  person  entitled  to  dower  may  die  before 

1  Holt  V.  Palmer,  1  CoDut  664,  672,  mm  of  a  fence ;  Weit  e,  Steirert, 
T  Fenn.  Sl  123,  cue  of  &  building ;  Powen  v.  DeDniBon,  SO  Vt  762 ;  Van  Waf. 
ner  v.  Van  Noslrand.  19  Iowa,  427. 

*  Ptdlard  v.  Dvlglit,  4  Craact>,  4S0,  482. 

*  Vitcb  V.  BBldwIn,  17  JahDi.  ISl. 

*  Othcart  D.  Bowman,  6  PeoD.  St.  817 ;  Clark  v.  Swift,  8  Met.  393. 

*  Frnk  i'.  Bellii,  SS  Ind.  IBS.  •  Endler  v.  Sharp,  80  Iowa,  38< 
'  Richard  ti.  Bent,  69  lU.  46. 
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having  it  set  out,  or  the  mortgagor  may  p&j  the  mortgage- 
debt  and  relieTe  the  estate.  If,  in  the  cases  first  eupposed, 
the  covenantee  sues  upon  his  covenant,  he  recovers  the  dam- 
age which  the  estate  sustains  by  the  existence  of  such  a  per- 
manent incumbrance ;  in  the  other,  he  can  only  recover 
nominal  damages  until  it  shall  have  been  ascertained  that  the 
vidow  or  mortgagee  will  enforce  their  claim,  and  he  has  paid 
or  .satisfied  the  same.*  Suppose  that  such  a  grantee  con- 
veys the  estate  to  a  third  person  by  a  deed  of  quit- 
[•659]  claim  or  other  •  deed  not  of  warranty,  and  the  dower 
right  or  mortgi^e  is  then  enforced  for  the  first  time 
against  the  last-named  purchaser,  and  regarding  the  first 
grantor's  covenant,  as  to  these  incumbranceB,  as  one  in  pro^ 
tenti :  the  second  purchaser  would  be  without  remedy  against 
him,  being  a  mere  assignee  of  a  covenant  broken  before  assign- 
ment made.  But  if  be  shall  be  evicted  by  the  enforcement  of 
the  widow's  or  mortgagee's  claim,  these  being  paramount  titles 
to  his,  he  may  avaU  himself  of  the  covenant  of  warranty  if  there 
were  one  contained  in  the  first  deed,  disregarding  altogether 
that  against  incumbrances.^  But  this  is  obviated  now  by  stat- 
ute in  Massachusetts,  giving  a  right  of  action  for  a  breach  of 
this  covenant,  in  some  cases,  '*  to  the  grantee,  his  heirs,  execu- 
tor, adminbtrator,  successors,  or  assigns."' 

14.  An  incumbrance,  within  the  terms  of  the  covenant 
i^ainst  them,  is  said  to  be  "every  right  to,  or  interest  in, 
the  land,  to  the  diminution  of  the  value  of  the  land,  but  con- 
sistent with  the  passage  of  the  fee  by  the  conveyance."  *    An 

1  PretcoH  D.  Trneman,  4  MiM.  fi2T,  629;  Thayer  n.  ClemeDce,  22  Pick.  490, 
«98 ;  CUrk  ».  S«ift,  S  Met.  390,  809  i  Wymati  v.  Ballu^,  12  UaM.  SOI ;  Tufta 
B.  Atbma,  8  Rok.  647 ;  Rawle,  Cot.  3d  ed.  111-IH ;  Id.  M7  ;  Wbitoey  v  Din*, 
more,  a  Ciuh.  Vil;  Funk  c.  Creswell,  6  Clarke  (lova),  62;  Aadraws  v.  Dari. 
ton,  ITN.  H.4iai  Sunoela  v.  Webster,  60  Me.  488;  Buhd.  PeiT7,  49K.  H.64T. 

*  Spragne  v.  Baker,  17  Maai.  686,  where  Wilde,  J.,  InUmatea,  that,  in  such  a 
ca<e  as  la  auppoaed  in  the  text,  the  punihoier  miglit  reuover  upon  the  coTenant 
against  Incumbrances,  and  clearly  might  npon  coTenant  of  wamotj.  Tuft*  o. 
Adams,  B  Pick.  647 ;  Thayer  v.  Clemence,  22  Pick.  400, 494 ;  Wlutney  *.  Dine- 
more,  6  Cnsh.  124,  128.  In  Foote  t.  Bamet,  10  Ohio,  31T,  S38,  the  court  held 
tliat  a  covenant  against  inconibrancea  ran  with  the  land,  aa,  in  a  former  c>m, 
they  had  held  wa«  the  case  wiihcovenanlsof  leisln.  Backuv.HcCoy.S  Ohio, 
211.     See  also  H'Crady  t>.  Bnsbane,  1  Nott  &  UuC.  104. 

■  Oen.  Slat.  c.  B9,  S  IT. 

*  Frescatt  v.  Tnieman,  4  Mass.  627,  630;  Cary  d.  DaoieU,  8  Met  483. 
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inchoate  right  of  dower  ia  an  incumbrance  witliin  the  mean- 
iag  of  the  covenaQt  against  these.'  So  a  condition,  the  non- 
performance of  which  by  the  grantee  may  work  a  forfeiture 
of  the  estate,  is  also  an  incumbrance.'  But  the  fact  that  the 
land  conveyed  is  covered  with  water  is  not  an  incumbrance, 
whether  it  be  by  a  natural  pond  or  artificial  flowing,  if  done 
without  right  by  the  grantor  or  a  stranger.  The  remedy  of 
the  grantee  in  such  a  case  is  in  a  different  form  from  an 
action  upon  his  covenant."  In  Wisconsin,  where  one  con- 
v^ed  land  with  covenant  i^ainst  incumbrances,  a  pfart  of 
which  was  then  flowed  for  the  purpose  of  a  mill-pond,  which 
the  mill*owner  had  a  prescriptive  right  to  maintain,  it  was 
held  not  to  be  a  breach  of  the  covenant,  on  the  ground  "  that 
purchasers  of  property,  obviously  and  notoriously  subjected 
at  the  time  to  some  right  of  easement  or  servitude  affecting 
its  physical  conditions,  take  it  subject  to  that  right,  without 
any  express  exceptions  in  the  conveyance."*  So  is  a  para- 
mount title ;  and  the  existence  of  such  an  outstanding  title  is 
a  breach  of  this  covenant,"  or  an  existing  lien  for  taxes.'  But 
in  Louisiana  a  vendor  is  not  bound  by  his  warranty  in  respect 
to  servitudes  which  are  apparent,  but  would  be  if  they  were 
non-apparent.^  The  court  of  Maryland  adopt  the  same  dis- 
tinction in  case  of  a  grant  of  an  estate,  over  which  another 
had  an  easement  of  light  and  air  by  windows  opening  upon 
the  laud  granted.  But  an  annotator  upon  the  case  impugns 
the  doctrine,  because  windows  might  be  thus  situate  with- 
out having  such  easement  connected  with  them."  In  Penn- 
sylvania the  court  held  a  highway  across  the  granted  premises, 
which  had  existed  thirty  years,  not  to  constitute  an  incum- 
brance within  the  meaning  of  the  covenants  in  a  deed.  But 
a  private  way  would  be  an  incumbrance.*     A  right  of  way 

1  Shearer  e.  Banger,  32  Ptck.  447 ;  Jenki  r.  Ward,  4  Met.  412 ;  Fletcher  v. 
State  Bank,  37  N.  H.  SBT.  But  lee  Boitwiok  n.  Williams,  86  El.  69 ;  Poirell  v. 
MonsoD  Co.,  8  Hason,  856:  Big«kiw  n.  Hubbard,  BT  Hui.  198. 

*  Jenks  V.  Ward,  tap.  ■  Kidder  r.  George,  18  N.  H.  6TZ 
<  Knti  t>.  McCnne,  22  Wis.  628.  *  Cornell  t>.  Jackaon,  8  Cash.  809. 

*  Long  t>.  Muler,  5  Ohio,  r.  a.  271 ;  Mitchell  v.  Flilibury,  e  Wii.  407 ;  CockraD« 
■.  Gnild,  106  Mat).  80 ;  Hill  c.  Bacon,  110  Mhm.  888;  Richard  d.  Bent,  60  III.  88. 

1  L«i1aDde  c.  Wentz,  18  Ia  An.  290.  *  Jaaei  b.  Jenkins,  84  Md.  11. 

*  WiUon  «.  Cochrao,  46  Pens.  St.  282 ;  Batlsr  v.  Gale,  87  Tt  789;  Rawle, 
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for  a  rdlroftd  ia  an  iucambrance  for  which  a  covenantee  may 
recover,  although  cognizant  of  its  existence  when  he  took  the 
deed.  But  whether  this  applies  to  public  highwaj^  the  court 
of  Iowa  do  not  decide.'  But,  in  Indiana,  a  public  h^hway  in 
use  is  not  deemed  an  incumbrance  in  the  conveyance  of  lands.' 
And  the  same  is  held  in  Wisconsin.'  And  such  is  the  tendencj 
of  the  opinion  of  the  court  of  New  York.*  But  in  Massachu- 
setts, Connecticut,  New  Hampshire,  and  Maine,  a  public 
highway  is  an  incumbrance,  and  constitutes  a  hreach  of 
the  covenants  in  a  deed  of  the  land  over  which  it  e^is^.^ 
A  covenant  which  runs  with  the  land,  creating  a  charge 
thereon,  is  also  deemed  an  incumbrance  ;  such,  for  instance, 
as  a  oovenant  to  maintain  a  division-fence  along  the  entire 
line  between  the  granted  premises  and  lands  adjoining  theni.^ 
But  it  seems  that  a  clause  in  the  grantor's  deed,  that  the 
grantee,  his  heirs  and  assigns,  shall  maintain  a  fence  along 
the  line  of  the  granted  land,  is  a  personal  obligation  alone, 
and  not  an  incumbrance  binding  the  estate.^  But  where  the 
grantor  covenanted  in  his  deed,  that  he,  his  heirs  and  assigns, 
would  maintain  a  fence  along  the  line  of  the  granted  lands, 
it  was  a  covenant  running  with  the  land  as  a  burden  and 
incumbrance,  and  would  he  a  breach  of  the  grantor's  cove- 
nant, if  he  granted  the  land  with  oovenauts.*  And  it  was 
held  in  Vermont  and  New  Hampshire,  that  a  similar  clause 
inserted  in  a  deed-poll,  to  be  performed  by  the  grantee,  his 
heirs  and  assigns,  would  run  with  the  land  granted,  and  he 
an  incumbrance  in  the  hands  of  a  purchaser  from  such 
grantee.*    Where  the  maintaining  a    fence    between   two 

Cot.  Bd  ed.  116,  117 ;  ccmfni,  Eellogg  v.  Ingereoll,  £  Man.  101 ;  Rairle,  Cot. 
8ded,  119,  Dote;  Patlereon  t>.  Arthur,  S  Watts,  164  j  Ruu  h.  Steele,  <0  Yt.  SIO. 

1  Von  Wagner  ir.  Van  Nostraod,  19  Iowa,  422 ;  Barlow  n.  HcKinlej,  24  Iowa, 
m-.  Beach  v.  Miller,  61  01.  2Sa. 

■  5cribDert>.  Holmei,  10  led.  142. 

>  Kuti  v.  HcCune,  lup.  *  Whitbeck  v.  Cook,  16  John*.  4S8. 

*  Kellogg  V.  IngeraoU,  2  Ua».  101 ;  Habbard  t>.  Norton,  10  Conn.  422 ;  Hajnca 
V  Toong,  86  Me.  661  i  Lamb  v.  Danforth,  69  Me.  324;  Prichard  n.  Atkinaon, 
S  N.  H.  886. 

*  EeUogg  r.  Robinaon,  e  Vt.2!6.  Sea  Dnfly  v.S.  T.  &  Harl.  8. B., 3  HUlon, 
49B. 

'  Parish  D.  Whitney,  S  Gray,  618 ;  FlymooUi  v.  Carver,  18  Pick.  188. 

>  Bronion  d.  Coan,  lOS  Man.  176,  187. 

*  Kellogg  V.  Bobinson,  (h^.  ;  Borbank  v.  FUIibiury,  48  H.  H.  476. 
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parcels  is  imposed  upon  one  of  the  owners,  he  is  to  coDstnict 
it  of  a  ressonable  and  suitable  fridth,  height,  and  materials, 
and  13  at  liberty  to  place  it  in  equal  paits  on  each  side  of  the 
dividing-line.^  A  right  in  the  owner  of  a  mill  to  enter  upon 
the  land  of  another,  and  dear  the  channel  of  the  stream,  is 
not  an  incumbrance  apon  the  premises,  but  the  exercise  of  a 
natural  r^ht.'  In  Iowa,  one  of  two  adjacent  owners  may  set 
his  house  bo  that  half  the  outer  wall  may  stand  upon  the 
other's  land,  to  serve  as  a  party-wall ;  and  if  the  latter  uses 
it  for  that  purpose,  he  shall  pay  one-half  the  cost  thereof, 
But  this  liabihty,  though  extending  to  whoever  may  he  the 
.owner  when  the  same  shall  be  used,  is  not  an  incumbrance 
upon  the  land  :  it  is  nn  incident  to  the  ownership  of  land.' 
Nor  does  it  affect  the'  rights  of  the  parties  claiming  .under 
the  covenant  against  incumbrances,  that  the  existence  of  the 
incumbrances  complained  of  was  known  to  the  covenantee 
when  the  conveyance  was  made.*  If,  when  a  party  grants 
his  estate  with  covenants  against  incumbrances,  there  is  a 
process  like  partition  pending,  which  is  afterwards  consum- 
mated, and  the  purchaser  is  wholly  divested  of  his  title,  it  is  a 
breach  of  this  covenant,  and  under  it  he  may  recover  back 
the  purchase-money  paid.'  But  the  definition  is,  of  course, 
a  general  one,  embracing  a  great  variety  of  things  which 
would  he  accounted  incumbrances,  many  of  which  are  col- 
lected by  Mr.  Rawie ;  to  whose  work  the  reader  is  again  re- 
ferred.* An  outstanding  condition,  which  may  defeat  the 
title  to  the  estat«  granted,  is  not  deemed  an  incumbrance 
within  the  meaning  of  a  covenant  against  incumbrances.^ 

14  a.  The  covenant  against  incumbrances,  thus  far  con- 
udered,  has  related  to  something  existing  at  the  time  of 
making  the  deed,  which  has   been   held   to   constitute   an 

I  Newell  B.  Hill,  2  Met.  180.  *  Preicott  t>.  Williami,  5  Met  429. 

■  Bertrams.  Curti*,  81  Iowa,  49.    See  Rendrickio.  Btark.ST  N.  Y.  110. 

*  HoTej  V.  Newton,  T  Fiok.  '29 ;  Long  c.  Moler,  G  Ohio,  h.  ■.  271 ;  Medler  o. 
HUtt,  B  Ind.  171 ;  Sn;der  v.  Laoe,  10  Ind.  424 ;  Kincald  b.  BritMin,  6  Sneed, 
119, 126;  FankD.  Voaelda,  11  S.  &  a.  112;  Hariow  o.  Thomu,  IQ  Pick.  08; 
PMlm,  KnU  a.  McCane,  22  Wii.  628. 

*  Chapel  V.  Bull,  17  Mbu.  218;  Fnnk  ■>.  Creawell,  &  Clwke  (Iowa),  62. 

*  Bawie,  Cot.  Sd  ed.  113  ei  teq. 

1  EaUbrook  v.  Smith,  S  Gnj,  blZ,  676. 
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incumbrance.  Such  covenants  being  in  prasienti,  and  being 
broken  as  soon  as  made,  cannot,  for  obvious  reasons,  run 
with  the  estate  to  subsequent  owners,  so  as  to  entitle  them 
to  sue  for  the  breach  thereof.  Such  a  covenant  must  obvi- 
ously be  an  inadequats  remedy  in  those  oases  where  the 
incumbrance  exists  at  the  time  of  making  the  deed,  but  is 
inchoate  so  far  as  occasioning  loss  or  damage  to  the  purchaser 
is  concerned.  Besides  the  cases  above  stated  of  a  right  of 
dower,  or  an  outstanding  mortgage,  the  value  or  amount  of 
which  it  may  not  be  possible  to  aeoertain  until  after  the 
covenantee  shall  have  parted  with  his  estate  to  a  third  party, 
may  be  the  case  of  an  attachment  outstanding  upon  the  land, 
or  a  judgment  lien  which  the  creditor  may  never  enforce,  or, 
if  at  all,  not  until  the  vendee  shall  have  conveyed  his  estate. 
In  such  cases,  the  actual  dam^es  arising  from  the  lien  do  not 
accrue  until  the  estate  shall  have  passed  into  a  third  person's 
hands,  who,  upon  the  well-settled  doctrine  upon  the  subject, 
cannot  sue  upon  this  covenant.  Wilde,  J.,  as  stated  in  the 
note  in  Sprague  v.  Baker,  was  inclined  to  hold  that  this 
covenant  did  run  with  the  land,  so  fitr  as  to  allow  the 
purchaser  to  recover  for  such  new  damages  as  should  arise 
to  him  as  the  owner  while  he  was  such.  But  this  doctrine 
was  afterwards  overruled ;  and  the  law  in  this  country,  as  to 
existing  incumbrances,  may  be  considered  as  settled.'  In 
England,  there  is  a  covenant  usually  inserted  in  deeds,  as  to 
title  for  indemnity  against  incumbrances.  It  is  future  in  its 
character,  and  intended  to  be.  In  the  words  of  Mr.  Piatt, 
"  It  is  not  a  covenant  that  the  estate  is  free,  and  shall  remun 
free  from  incumbrances,  but  that  the  purchaser  shall  enjoy 
it  free  from  such  incumbi-ances."  '  And  in  all  these  cases, 
where  the  incumbrance  is  of  a  nature  to  work  an  evictioa 
of  the  purchaser  as  the  terre-tenant,  he  may  always  protect 
himself  under  a  covenant  of  warranty  which  runs  with  the 
land,  as  was  the  case  in  Tufts  ti.  Adams."  But  may  there 
not  be  inchoate  rights  in  respect  to  land  existing  at  the  time 
of  a  conveyance,  which  are  not  in  themselves  incumbrances, 
but  may  become  such  at  a  future  time,  and,  before  they 

1  Biwie,  Cot.  848 ;  Whitney  o.  DiiumoN,  0  Ciuh.  124. 

>  Flatt,  Cor.  330  i  Rawle,  Cor.  lOg.  ■  Tofla  u.  Aduiu,  8  Piuk.  S4T. 
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become  bqcI),  the  grantee,  with  a  covenant  against  inCum- 
bninces,  may  have  conveyed  the  estate  to  a  thitd  person  by  a 
deed  of  quitclaim,  and  where,  if  the  covenant  gainst  incum- 
brances does  not  run  with  the  land,  such  second  purahaser 
would  be  wholly  without  indemnity  or  relief?  Suppose  A, 
while  the  owner  of  lands,  conveys  to  B  a  right  of  way  across 
them  upon  strictly  a  condition  precedent,  such,  for  instance,  as 
that  be  ehall  erect  a  house,  conatrnct  a  bridge  across  a  stream, 
or  some  such  act,  with  which  the  way  is  to  be  used  as  an  ease* 
ment ;  and  A  should  then  convey  this  land  to  J.  S.,  with  a 
covenant  of  seisin  ;  and  that  the  premises  are  free  of  incum- 
brances, and  also  of  warranty.  Subsequently  J.  S.  conveys 
this  land,  by  deed  of  quitclaim,  to  J.  N. ;  and  while  he  is  the 
owner,  and  in  possession  of  it,  B  erects  his  house,  or  perfcwms 
the  condition  whereby  the  right  to  this  easement  becomes 
consummated.  If  J.  N.  cannot  sue  upon  this  covenant,  as 
muning  with  the  estate,  is  he  not  wholly  without  remedy? 
and  has  not  the  vendor,  in  that  way,  wholly  escaped  liability 
under  his  covenants  ?  Such  an  incumbi-ance  is  not  a  breach 
of  the  covenant  of  seisin ;  nor  does  it  seem  to  be  of  the 
covenant  of  warranty,  since  it  does  not  work  an  eviction  of 
the  terre-tenant.  Would  it  not  be  necessary  to  refer  such  a 
case  to  the  general  principles  governing  covenants  of  title, 
rather  than  to  the  rules  which  have  been  laid  down  as  to  cove- 
nants (gainst  incumbrances  not  running  with  the  land?  The 
rule  upon  the  general  subject  is  thus  stated :  "  It  is  a  settled 
rule  on  both  sides  of  the  Atlantic,  that,  until  breach,  the 
covenants  for  title,  without  distinction  between  them,  run 
with  the  land  to  heirs  and  assignees."  ^  And  the  language 
of  Wilde,  J.,  in  the  case  of  Sprague  v.  Baker,  already  cited, 
in  respect  to  the  right  of  an  assignee  to  recover  upon  a 
covenant  as  to  title,  bears  directly  upon  the  same  point:  '*He 
is  principally  interested  in  the  covenant ;  and  those  covenants 
run  with  the  land  in  which  the  owner  is  solely  or  principally 
interested,  and  which  are  necessary  for  the  maintenance  of 
Iiis  rights.  Covenant  lies  by  an  assignee  on  every  covenant 
which  concems  land."  ^    It  would  seem,  therefore,  that  the 

>  ^  Kent,  Com.  4TS ;  Rairl*,  Cot.  S3fl. 

■  Spngne  ir.  Bakw,  IT  Mih.  fi86.     S«e  EeUogg  e.  Robin«on,  6  Tt.  276, 28a 
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covenant  against  incumbraiiccB  may  run  witb  the  land,  and 
may  be  Bued  by  whoever  ia  the  owner  of  the  land,  if  the 
same  be  not,  in  fact,  broken,  until  such  owner  shall  have 
acquired  title  to  the  premises,  provided  the  incumbrance 
shaU  be  of  such  a  nature,  that,  when  it  takes  effect  to  impair 
the  value  of  the  premises,  it  relates  back  to  the  time  of  mak- 
ing the  deed  and  covenant. 

15.  The  broadest  and  most  effective  of  the  covenants  con- 
ttuned  in  American  deeds  is  that  of  warranty,  which,  as  has 
already  been  remarked,  is,  in  some  of  the  States,  the  only  one 

in  general  use.'  It  is  future  in  its  terms  and  opera- 
[*660]  tion,  and  *  runs  with  the  estate,  in  respect  to  which 

it  is  made,  into  the  hands  of  whoever  becomes  the 
owner  of  such  estate.  But,  if  once  broken  by  an  eviction, 
the  covenant  of  warranty  stands  upon  the  same  ground  as  the 
covenants  which  are  broken  as  soon  as  made.'  It  is  not  only 
a  means  of  obtaining  recompense  for  the  loss  of  the  land  so 
held,  but  it  often  operates  to  create  a  title  to  land  by  way  of 
estoppel,  even  against  the  grantee  of  the  warrantor,  by  pre- 
venting a  party  from  setting  up  an  otherwise  good  title  to 
the  same  ;  ^  as  where  one,  having  uo  title  to  land  conveys  it, 
with  a  covenant  of  warranty,  and  afterwards  acquires  a  title 
to  the  same,  he  is  estopped  to  claim  the  land,  and  this  ex- 
tends to  his  second  grantee  in  favor  of  the  covenantee.  And, 
in  some  cases,  an  heir  is  thereby  rebutted  from  claiming,  by 
another  and  better  title,  the  laud  which  hla  ancestor  had  con- 
veyed with  warranty,  if  such  heir  receives  assets  from  his 
ancestor,  the  covenantor,  sufficient  to  make  good  such  war- 
ranty.*   One  thing  is  to  be  observed  in  giving  the  effect 

>  Rawie,  Cot.  8d  ed.  SOS,  noU,  tnenllanB,  generallj,  that  inch  u  tlie  taw  in 
the  Southern  and  Wettern  States,  u  well  m  Fennij'tTaiiia  j  and  quote*  the  lan- 
guage of  Lumpkin,  J.,  o(  Georgia,  that,  in  [wenty-flve  yean'  practice,  he  never 
Mw  a  deed  vith  the  coTCUant  of  leiBin  again«l  incumbrance*  or  for  further 
Mturance.  Leajy  v.  Durham,  t  Oa.  69S,  001 ;  Diclcinaon  s.  Hoomet,  8  OratC 
368,  899.  But  >ee  Kincaid  ■>.  Brittain,  5  Sneed,  120. 
I  Wilion  V.  Cochran,  46  FenD.  St.  229. 

•  Walk.  Am.  Law,  883;  White  b.  Patten,  2t  Pick.  S24;  Allen  e.  Sajward, 
6  He.  231  ;  Some*  b.  Skinner,  8  Pick.  G'2 ;  Jackion  v.  Stereni,  13  John*.  316  i 
Jacbon  ■>.  Mumj.  12  Jolini.  201 ;  Kimbatl  v.  BUiideli,  6  N.  H.  533  i  TerreU 
r.  Taylor,  9  Cranch,  68  j  anU,  e.  2,  }  6,  pi.  86. 

•  Bate*  e.  Norcro**,  17  Pick.  14,  21 ;  Cole  o.  Baymond,  0  Gray,  21T ;  Tone; 
».  HlDOT,  J  S.  &  U.  Ch.  4B>. 
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above  etated  to  the  covenaat  of  warranty,  where  no  estate 
passes  by  the  deed,  that  by  means  of  the  estoppel  the  cove- 
nant attaches  to  the  estate  as  soon  as  the  covenantor  acquires 
it,  although  until  then  there  was  no  estate  with  which  it  could 
be  held  to  run.^* 

16.  Though  the  covenant  of  warranty  in  a  deed  is  now  a 
personal  one,  binding  the  warrantor  and  bis  personal  repre- 
sentatives, it  is  important  to  understand  somewhat  the  nature 
and  character  of  the  remedy  for  which  it  has  become  a  sub- 
stitute. This  is  principally  important  when  the  measure  of 
the  recompense  for  a  breach  of  such  covenaot  is  considered. 
The  covenant  answering  to  this  in  English  deeds  is  that  for 
quiet  enjoyment ;  f  and  as  synonymous  with  that  for  quiet 


*  Note.  —  By  the  law  of  Hiiaomi,  one  who  conveyi  land  w 
WBiraDty  may  attach  the  corenaQt  to  the  leiiin,  ■□  aa  to  run  to  astigneei, 
although,  M  tiie  time  of  conTejing  the  land,  he  had  no  aeialn  thereof.  Tao- 
court  V.  Moore,  26  Mo.  92. 

t  Nora.  —  The  fimnof  thia  covenant  la  ai  followa:  "And  that  it  ahall  b« 
lawful  for  the  aald  grantee,  hia  hein  and  aaiigni,  from  time  to  time,  and  at  all 
timei  hereafter,  peaceably  and  quietlj  to  enter  upon,  and  have,  hold,  occapj, 
poMSM,  and  enjoj,  the  isid  land»  and  premlsei  hereby  conreyed,  or  intended  go 
to  be,  with  theirandevery  of  their  appurtenances,  and  to  hsTe,  receive, and  take 
the  renti,  iMuei,  and  profits  thereof,  to  and  for  hit  and  their  oee  and  benefit, 
without  any  let,  (uit.  trouble,  denial,  eriction,  intermption,  claiot,  or  demand 
whatsoever,  of,  from,  or  by  him,  the  said  grantor,  or  hig  heirs,  or  any  other  per- 
Bon  or  peraoD*  whomsoever."  Rawie,  Cov.  Sd  ed.  168.  By  recurring  to  page 
*  610  of  thii  work,  the  reader  may  see  the  form  of  a  covenant  of  warranty,  lub- 
■tantially  inch  aa  is  in  general  nae  in  this  country,  and  can  compare  the  redun- 
dancy of  lermi  in  the  one  with  tlie  terse  brevity  of  the  other.  See  Funk  u. 
Creswell,  6  Iowa,  68. 

1  HcCnsker  v.  McSvey,  9  R.  I.  628.  In  tlie  case  of  McCnsker  t>.  McEvey, 
Hr.  Juitice  Potter  gave  a  dissenting  opinion,  which  ii  published  in  10  R.  I. 
Rep.  SOS,  in  which  he  controverts  with  much  force  and  research  the  doctrine 
atated  in  the  text  as  derived  from  the  cases  tt)et«in  dted.  His  doctrine  ii, 
that  allowing  a  deed  given  by  one  who  has  no  title,  and  recorded,  to  take  prece- 
dence of  a  subsequent  deed,  made  liler  the  grantor  has  acquired  a  title,  and  de- 
teat  the  same.  Is  not  siutained  by  the  law  of  estoppel,  and  does  violence  to  the 
spirit  of  the  law  of  registry  ol  deeds.  "  The  second  grantee,  going  to  the  records, 
would  find  that  W.  (the  grantor),  at  a  certain  dale,  had  acquired  the  title,  and 
had  not  conveyed  it  away  since  that  date.  Js  it  reasonable  to  require  him  to 
examine  larther,  so  far  as  it  relates  to  his  acquiring  whatever  title  W.  had  at 
that  date  1  "  Ha  states  and  cites  several  American  cases  as  sustaining  the  doc- 
trine he  advocates :  vii.,  Bevins  v.  Vtnsant,  16  Qa.  621,  and  fijnr  other  cases  ia 
Georgia;  Great  Falla  v.  Worccitar,  16  N.  H.  452;  and  "see  OoucheDOUi  w. 
Howry,  88  IlL  S81." 
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enjoyment,  it  can  be  broken  only  by  something  equiralent  to 
an  eviction  or  disturbance  of  poaaession  of  grantee.  It  is  not, 
therefore,  broken  by  an  out&tonding  incumbrance,  like  an 
inchoate  right  of  dower.  The  covenant  extends  to  lawful 
dbturbances  only,  and  not  to  tortious  acts ;  and  if  the  cove- 
nantor do  the  acts,  he  must,  in  order  to  make  it  a  breach  of  the 
covenant,  do  them  under  the  clum  and  assertion  of  a  right.^ 
To  constitute  a  breach  of  this  covenant,  there  must  be  some- 
thing tantamount  to  an  eviction.  But  this  may  be  done  by 
yielding  to  a  better  title ;  though  no  action  can  be  maintained 
upon  it  until  the  real  owner  of  the  estate  has  done  something 
answering  to  an  eviction  of  the  tenant.^  So  if  the  covenantee 
find  another  in  possession  under  a  paramount  right,  when  he 
takes  his  deed,  he  may  have  an  action  upon  thb  covenant, 
without  being  obliged  to  subject  himself  to  the  hazard  of  an 
action  of  trespass  by  first  entering  upon  the  premises  and 

being  ousted.' 
[•661]      *  17.  The  doctrine  of  warranty  is  of  feudal  origin, 

and,  as  anciently  understood  and  practised,  involved 
the  application  of  a  system  of  rules  of  great  subtlety  and  re- 
finement. It  grew  out  of  the  relation  of  lord  and  vassal,  in 
respect  to  the  land  which  the  former  gave  to  the  latter,  and 
for  which  he  was  to  receive  in  return  the  services  prescribed 
by  the  terms  of  the  tenure  by  which  the  latter  held  it.  Upon 
accepting  homage,  the  lord  became  bound,  among  other 
things,  to  defend  the  title  of  the  land  for  which  the  vassal 
had  done  the  homage.  If  the  tenant's  title  waa  disputed,  he 
might  vouch  in  the  lord  to  defend  it ;  and  if  he  was  evicted, 
the  lord  was  bound  to  give  him  other  land,  by  way  of  recom- 
pense, equal  in  value  to  that  he  had  lost.*  Space  wiU  not 
admit  of  tracing  the  steps  through  which  warranty,  as  a  rem- 
edy, passed,  from  the  time  when,  upon  a  warrantia  cJiaritE, 

>  Beehe  b.  Swwtwont,  S  Oilm.  179, 181 ;  Boitwick  o.  ■WiUiann,  86  DL  69, 70. 

■  Clsjcomb  i.  Munger,  Gl  lU.  876 ;  McQuro.  EMtings,  89  Cal.  860;  Enep- 
per  u.  Kurtz,  58  Fenn.  St.  iHi. 

■  Qark  v.  Conroe.  BB  Vt.  469 ;  contra,  Kortc  «.  Carpenter,  5  John*.  120.  Bat 
th*  t«xt  lasUined  Griit  v.  HodgM,  3  Dbt.  200 ;  R«wle,  Cot.  Sd  «d.  S6S,  266 
Whether  a  mere  euemeDt  can  be  a  breach  of  itKmatj,  Me  Bawle,  Cor.  3H 
8d  ed. ;  Wilion  v.  Cochran,  ntp.,  p.  2S8 ;  Wead  *.  Larkiti,  61  DL  497. 

*  Steami,  Real  Act.  121 ;  2  BL  Com.  30a 
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tlie  plaiDtifF  recoTered  other  lands  equal  in  value  to  the  lands 
lost,  to  the  aubstitution  of  a  personal  action  for  the  recovery 
of  damages  instead  of  land,  which  aeema  to  have  become  es- 
tablished about  the  time  of  the  settlement  of  this  country. 
The  ancient  form  of  remedy  is  now  become  wholly  obsolete.^ 
18.  This  covenant  of  warranty,  to  repeat,  is  a  personal  one, 
and  is,  tn  effect,  a  covenant  for  quiet  enjoyment.*  As  a  per- 
sonal covenant,  it  may  be  barred,  like  any  other  personal  ob- 
ligation, by  the  statute  of  limitations ;  but  such  bar  would 
not  affect  it  as  an  estoppel  or  rebutter,  in  its  effect  upon  the 
title  to  land  in  favor  of  the  covenantee.'  But  if,  before  a 
breach,  the  grantor  who  makes  the  covenant  takes  a  recon- 
veyance of  the  estate,  it  extinguishes  the  covenant ;  nor  can  ' 
it  be  revived  by  a  new  conveyance  without  a  oew  express 
covenant.*   ■ 

*  19.  In  the  next  place,  it  is  a  covenant  that  runs  [*662] 
with  the  estate  in  reference  to  which  it  is  made,  and 

may  be  availed  of,  by  suit  in  his  own  name,  by  any  one  to 
whom  the  same  shall  come  by  deed,  even  after  several  suc- 
cessive conveyances,  or  a  descent  or  devise.*  It  ia  often  diffi- 
cult to  distinguish  between  covenants  in  gross  and  such  aa 
run  with  land ;  but  a  covenant  of  warranty  seems  to  be  clearly 
among  those  that  will  always  run  with  land.  In  the  first 
place,  there  is  the  requisite  privity  of  estate  between  the 
grantor  who  is  the  covenantor,  and  the  purchaser  or  holder 
of  the  land  in  relation  to  which  the  covenant  is  entered  into ; 
in  the  next,  the  covenant  for  the  title  entered  into,  and  formed 

>  OoM  V.  BtMier,  8  Mm*.  G28,  648;  Roll  v.  Otboni,  Hob.  30;  BawIs,  Cor. 
8dcd.2IO,ailj  4  Kent,  Com.  4Ta ;  CaldweU  >.  Kirkpfttrick,  6  Alft.  60;  Towo- 
•eod  V.  Uonit,  S  Cow.  128,  136 ;  HwiCoa  c  Hobb«,  '2  Mu*.  432,  4S7 ;  1  Smith, 
Lc«d.  Cm.  5tb  Am.  ed.  158,  106-168 ;  Co.  IJt.  384  a,  BuUer'i  note,  8S2. 

*  4  Kent,  Com.  4T2 ;  C«ldwell  v.  Eirbpatrick,  6  AU.  60,  62 ;  ToniiNDd  v. 
Uonrli,  6  Cow.  128 ;  ?owlor  e.  Poling,  2  Barti.  800,  808. 

*  Cole  B.  Rftymond,  9  Gray,  21 T.    8ee  Holden  b.  Fletcher,  S  Oath,  286. 

*  Brown  b.  Meti,  88  DL  889. 

*  lUwle,  Cot.  8d  ed.  862 ;  Withy  n.  Hamford,  5  Cow.  187 ;  Ford  r.  WbU- 
worth,  19  Wend.  884,  88T ;  White  ir.  Whitney,  8  Met.  61,  86 ;  Piatt,  Cot.  471 ; 
DickiOMH)  B.  Hoomei,  8  Oratt  868,  896 ;  Booth  v.  Stur,  1  Conn.  244,  246';  De 
Chaumont  b.  Fonytbe,  2  Fenn.  607,  614 ;  ChaM  b.  Weiton,  12  N.  H.  418 ;  Law- 
renoe  v.  Seater,  4  Sneed,  G2 ;  Kello^  t>.  Roblnwn,  8  V t  279 ;  Moon  v.  MerriU, 
17  H.  H.  81 ;  BUter  n.  Bawion,  1  Met  460. 
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a  part  or  parcel  of  the  contract  by  which,  and  of  the  conBid- 
eration  for  which,  the  grant  of  the  land  waa  made  ;  and  who- 
ever purchases  the  one  is  supposed  to  pay  also  for  the  other, 
and  to  become  thereby  substituted  in  all  respects  in  the  place 
of  the  first  covenantee,  so  far  as  the  right  of  being  indemnified 
for  any  failure  by  defect  of  title.'  * 

20.  Coaaistently  with  the  foregoing  doctrine,  the  action  for 
the  breach  of  this  covenant  should  be  brought  by  him  who  is 
the  owner  of  the  land ;  and,  aa  such,  the  assignee  of  the  cove- 
nant at  the  time  it  is  broken.'  Such  covenant  is,  moreover, 
susceptible  of  divisions  into  as  many  parts  or  interests  as  the 
land  itself  shall  bo  divided  into  by  subsequent  successive  con- 
veyances ;  so  that,  if  A  convey  to  B  two  parcels  by  one  deed 
with  a  covenant  of  warranty,  and  B  sella  one  of  them  to  C, 
who  is  evicted  by  an  elder  title  of  the  parcel  so  purchased  by 
him,  he  may  have  covenant  in  respect  to  the  same 
[•663]  gainst  A.*     "  Even  if  one   were   to   convey  with 

*  NOTB.  —  Althongh  the  lubject  of  coTenaDta  rauoing  with  an  ettate  bu 
been  mora  than  once  ipoken  of,  it  may  further  be  illustrated  hy  examplea  of 
It  tela  fomElinr  character  than  thoae  usually  found  in  the  hooka.  Thna  one 
vho  had  Uid  out  a  private  street  from  one  public  street  to  the  land  of  aa- 
other  proprietor,  across  his  own  land,  sold  a  lot  bounding  upon  it,  describing  it 
UDpon  a  new  way  or  street  now  staked  out,  and  to  be  opened  by  {the  grantor), 

feet  wide,  exiending  from  M  Street  along  on  the  northerly  side  of  said  lot, 

&e.,  westerly  to  land  of,  Ac  It  wm  held  to  be  a  covenant,  not  only  that  therfc 
was  and  should  be  a  street  along  by  the- lot  conveyed,  but  that  it  should  extend 
from  M  Street  to  the  other  terminus  mentioned  ;  and  that  it  was  a  covenant  run- 
ning with  the  land  of  the  gmntor,  and  binding  his  assignee.  So  that  where  the 
grantor  had  changed  the  direction  of  the  street,  and  then  sold  the  soil  of  It  to  one 
who  built  upou  and  obstructed  it,  at  a  point  remote  from  the  plaintiff's  premises, 
he  had  a  right  of  action  thereror  against  the  party  causing  such  obstruction. 
Tbomaar.  Foole,TGray,  83.  See  also  Loring'v.  Otis,  7  Gray,  66a.  A  covenant, 
on  the  part  of  the  grantee  of  an  estate,  to  maintain  a  boundary  .fence  along  llie 
side  of  the  premises,  is  one  that  'runs  with  the  land,  and  binds  snbeequent 
ownera  claiming  under  him.  Kellogg  i>.  Bobinsoo,  S  Vt  270 ;  DuBy  e.  S.  Y., 
Barlem  R.  U.,  2  Hilton,  496;  BaUy  d.  Wells,  3  WiU.  46. 

1  Hard  e.  Curtis,  IB  Kck.  469. 

'  Kane  d.  Sanger,  4  Johns.  89,  98;  Bickford  b.  Page,  2  Mass.  46S,  400; 
1  Smith,  Lead.  Caa.  6th  Am.  ed.  168,  164.  See  Niles  v.  Sawtell,  7  Mass.  444; 
Ford  V.  Walsworth,  19  Wend.  884,  887 ;  Wheeler  e.  Sohier,  8  Cnsh.  219,  232 ; 
Griffin  e.  Fairhrother,  10  Me.  81 ;  Thompson  v.  Sanders,  5  Mon.  867;  Chase  n 
Weston,  12  N.  H.  418 ;  Wallace  u.  Veraon,  I  Kerr,  N.  B.  6,  24. 

»  aSugd.  Vend.,  Hamm.  ed.  606;  Diekioaon  v.  Hoomes,  8  Qwtt,  B58,  400' 
Kane  u.  Sanger,  14  Johns.  89,  94.     See  S  Frest.  Abet,  57,  68,  conCni. 
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covenant  of  wBrranty  a  parcel  of  land  then  under  mort- 
gage to  another,  and  his  grantee  were  to  convey  this  right 
of  redemption,  or  it  was  conveyed  by  a  sheriflf  upon  exe- 
cution against  him,  the  purchaser,  as  assignee  thereof,  may 
have  an  action  upon  the  covenant  of  warranty,  If  evicted  by 
the  mori^i^ee,  or,  as  it  would  seem,  by  any  one  having  a 
paramount  title.^  Nor  would  it  make  any  difference  in  the 
rights  of  a  subsequent  purchaser,  as  assignee  of  a  covenant 
running  with  the  land,  that  his  immediate  grantor  warranted 
the  same  to  him  in  his  deed.^  So  it  was  held  to  be  no  bar  to 
an  action  by  covenantee  against  covenantor,  upon  a  covenant 
of  warranty,  that  the  former,  when  he  purchased  the  estate, 
gave  the  latter  a  mortgage  upon  the  same  for  a  part  of  the 
purchase-money  which  is  now  outstanding.  It  would  only 
go  to  affect  the  amount  of  damages.' 

21.  An  exception,  however,  to  the  rule  above  stated,  as  to 
the  party  to  sue  for  a  breaich  of  the  covenant  of  warranty, 
exists,  where  the  covenantee  has  himself  conveyed  the  prem- 
ises with  warranty,  and  liis  grantee,  upon  being  evicted,  sues 
and  recovers  of  him,  idstead  of  suing  the  original  covenantor, 
as  he  might  have  done.  In  such  a  case,  the  first  covenantee, 
upon  satisfying  the  claim  of  the  second,  is  remitted  to  his 
claim  agwnst  his  covenantor  upon  the  original  covenant. 
And  this  would  be  true  if  there  had  been  a  euccesijion  of  con- 
veyances with  warranty  on  the  part  of  any  one  or  more  of 
the  successive  grantors ;  the  tenant  who  is  evicted  may,  in  such 
case,  sue  any  prior  covenantor  ;  and  if  he  elects  any  one  but 
the  first,  and  obtains  satisfaction  for  his  claim,  such  cove- 
nantor may  thereby  stand,  as  to  any  prior  covenantor,  in  the 
place  he  held  before  he  had  parted  with  the  estate,  and  sue 
upon  his  covenant  as  if  the  breach  had  occurred  during  his 
ownership.*    In  order  to  save  a  succcBsion  of  suits  in  such 

1  White  v.  Whilner,  8  Met.  81 ;  Redwine  v.  Brown,  10  Ok.  811,  320 ;  Brown 
p.  Hetz,  SS  111.  SSe ;  Darin  d.  Hendenhott,  82  Iowa,  193. 

■  With^  n.  Mumford,  S  Cow.  18T ;  De  Chsumont  v.  Fon^tbe,  2  Penn,  81, 
607,  6H ;  Harkland  v.  Crump,  1  Der.  k  B.  94. 

*  Dmrii  v.  Jodd,  6  WU.  86 ;  ride  jxM,  pL  42. 

'  Withj  e.  Mnmford,  b  Cow.  137 ;  Thompton  v.  Shattnck,  2  Met.  6IB ;  Snj* 
dam  n.  Jonei,  10  Wend.  1S4  ;  Thompion  a.  Sanden,  5  Mon.  867 ;  Booth  d.  SImt, 
1  Conn.  244,  24B ;  Harkltnd  b.  Crnrnp,  1  Der.  ARM;  Redwine  v.  Brown, 
10  Oa.  811, 817. 
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cases,  one  who  is  sued  in  kd  action  upon  his  covenant  of  wai— 
ranty  may  vouch  La,  as  it  ie  called,  his  warrantor,  and  he  in 
turn  may  vouch  in  his ;  and  a  judgment  in  such  action  will  be 
binding  upon  the  rights  of  any  suoh  previous  warrantor,  so  &x 
as  the  subjecta-mattei  tried  in  auch  suit  are  concerned,  who 
has  been  properly  vouched  or  summoned  in  to  take  the  de- 
fence of  the  suit,  whether  he  has  done  so  or  not.  But  it  mas6 
appear  that  the  same  question  between  the  same  parties  was 
put  in  issue  and  decided,  to  have  the  first  judgment  coaclu- 
sive  in  the  trial  of  the  second  action.'  Nor  is  it  essential  that 
these  notices  should  be  matters  of  record.'  But  a  covenantee, 
if  sued  by  one  claiming  the  land,  need  not  call  in  hia  war- 
rantor to  defend  the  sTiit ;  though,  if  the  plaintiff  in  such  suit 
recover,  the  warrantor,  when  sued,  may  controvert  the  title 
under  which  the  clamant  prevuled :  but  if  the  covenantee, 
when  sued,  give  seasonable  and  actual  notice  to  his  warrantor 
of  the  suit,  and  the  demandant  recovers  in  such  suit,  the 
covenantor  would  be  bound  by  the  judgment  therein,  and  be 
estopped  to  deny  its  vaUdity.^  In  one  case,  a  grantor  conveyed 
with  warranty,  and  a  third  party  claimed  the  right  to  main- 
tain a  drain  across  the  granted  premises.  The  grantee  inter- 
rupted this  use,  and  the  third  party  sued  him  for  so  doing. 
He  gave  notice  to  the  grantor,  who  fiuled  to  defend ;  and  the 
grantee,  upon  trial,  was  held  to  pay  damages.  In  an  action 
upon  the  covenant,  he  recovered  the  damage  to  his  land  of  hav- 
ing to  permit  such  a  drun,  and  the  dami^es  and  costa  recov- 
ered in  the  former  suit.*  So  where  a  vendor  is  sued  upon  hia 
covenant  against  incumbrances,  if  he  hold  a  like  deed  with 
covenants  from  his  grantor,  and  the  incumbrance  be  an  exist- 
ing one  at  the  time  of  both  conveyances,  he  may  vouch  in  his 
covenantor,  and  thus  bind  him  by  the  judgment  againat  him- 
self in  the  action.' 

1  Belden  v.  Seymour,  8  Cknm.  809. 

3  ChamberUin  v.  Preble,  11  Allen,  8TS;  Bo«t«B  v.  WorthingtOD,  10  Qnr, 
498 ;  Littleton  d.  Rlcbardaon,  34  N.  H.  18T ;  lUwIe,  Cor.  ed  ed.  22S ;  Andran 
V.  GUIeapie,  47  N.  T.  487 ;  Steonu,  Seal  Act  186 ;  Andnwi  v.  Dstuoii,  IS  N.  H. 
478;  s.  c.  ITN.  H.  413. 

■  Clft^comb  V.  Munger,  61  01.  877 ;  Somen  v.  Schmidt,  24  Wa.  41T ;  Smith 
«.  Sprogne,  40  Vt  48 ;  Meniu  b,  Hone,  108  Mui.  S76. 

*  Smith  V.  Spcagne,  40  Vt  48.  *  Andrew*  v.  DavUoo,  17  N.  H.  416. 
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22.  But  a  covenantee  who  has  parted  trith  his  estate  to  a 
second  gniDtee  with  warranty  cannot  recover  of  his  cove- 
naator  upon  his  covenant  until  he  shall  have  satisfied  his 
own  covenantee  for  hin  damages,  so  that  the  first  covenantor 
may  not  be  liable  to  be  twice  charged.' 

*  23.  It  may  be  added,  as  a  kind  of  corollary  to  [*664] 
what  has  gone  before,  that  no  one  can  release  or  dis- 
charge a  covenant  of  warranty  except  the  one  who  then  holds 
the  title  to  the  estate,  and  that  such  discharge  can  only  af- 
fect such  subsequent  purchasers  as  have  notice  of  the  same 
when  purchasiog  the  estatel'  A  release  by  the  covenantee 
to  the  covenantor,  after  be  has  pai-ted  with  his  estate,  will 
have  no  effect  upon  the  covenant.  But,  so  long  as  the  cove- 
nantee retains  the  estate,  a  release  l^  him  to  the  covenantor 
will  be  binding  upon  them ;  but,  in  order  that  it  should  bind 
the  grantee  of  the  covenantee,  who  becomes  such  after  such 
release,  it  must  be  done  by  a  deed  duly  recorded,  or  the 
grantee  should  have  notice  of  it  before  he  becomes  purchaser.* 

24.  As  the  covenant  of  warranty  in  American  deeds  an- 
swers in  most  respects,  as  lias  been  observed,  to  the  covenant 
for  quiet  enjoyment,  it  has  been  uniformly  held,  that,  in  order 
to  constitute  a  breach  of  such  a  covenant,  there  must  be 
something  tantamount  to  an  eviction  of  the  tenant  by  some 
one  having  a  better  legal  title.  But  It  is  not  necessary  that 
the  act  of  eviction  should  affect  the  whole  premises  granted. 
It  will  he  a  breach  of  such  covenant  if  the  covenantee  is  di- 
vested of  any  part  of  them.  Thus,  where  a  house  of  another 
person  was  standing  on  the  land  belonging  to  a  grantor,  and 
he  sold  the  land  with  covenant  of  warranty,  and  afterwards 
the  owner  of  the  house  removed  it,  it  was  held  to  be  a  breach 
of  this  covenant.*  Among  other  instances  of  what  would  be 
ft  breach  of  a  covenant  of  warranty  would  be  an  existing 

)  Wbeeler  v.  Sohier,  S  Cnth.  82%  828 ;  Booth  a.  SUrr,  1  Conn.  2U ;  Hark- 
Uod  V.  Crump,  1  Dsv.  &  B.  M. 

1  I«ightoa  i>.  Ferkini,  S  N.  H.  427. 

*  Bawle,  Cot.  3d  ed.  867,  868 ;  Derin  v.  Hendenhotc,  82  Iowa,  1B2 ;  Field 
V.  Snail,  i  Cuih.  501 ;  Brown  v.  SUploa,  28  Ue.  GOO. 

'  Fnnk  f.  CreiweU,  6  Iowa,  88  (  Weit «.  Stewart,  T  Penn.  St  122.  See  kIm 
ICott  B.  Palmer,  1  Comit.  S64,  wbar*  t]ie  covenant  of  seiiin  waa  held  to  be 
broken  b;  want  of  title  to  a  fence  on  the  preinl«e«  conTsjed.    Anu,  pi.  U, 
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right  in  another  to  draw  water  from  the  granted  piemiseB  by 
an  aqueduct.'  So  is  the  existence  of  a  public  or  a  private 
way.'  So  is  the  right  to  use  a  wall  standing  on  the  premises 
aa  a  party-wall.*  But  an  existing  easement  of  light  over  the 
granted  premises  would  not  be  a  breach.*  No  act  of  a  mere 
stranger,  though  under  a  pretence  of  title  which  is  not  a  valid 
one,  will  operate  as  a  breach  of  this  covenant.'  In  applying 
these  general  propositions,  questions  have  arisen  how  far  par- 
ticular BCtfi  done  by  third  persona  in  respect  to  the  estate 
while  in  the  possession  of  the  covenantee  is  a  breach  of  the 
covenant  of  warranty.  Thus  it  has  been  held  that  the  exer- 
cise of  the  right  of  eminent  domain  by  the  State,  whereby 
some  portion  of  a  purchaser's  land  is  taken,  is  not  a  breach  of 
his  grantor's  covenant  of  warranty.*  And  in  England,  where 
an  entry  was  made  upon  a  lessee,  who  held  under  a  lease  with 
a  covenant  for  quiet  enjoyment  against  all  persons  claiming 
under  the  lessor,  and  his  property  was  seized  to  satisfy  an 
outstanding  land-tax,  it  was  held  not  to  be  a  breach  of  the 
covenant.^  On  the  other  hand,  if  one  having  a  legal  claim 
seeks  to  enforce  it  by  expelling  the  tenant  In  possession,  it  is 
not  necessary  for  him  to  wait  for  a  judgment  and  actual 
ouster  by  process  of  law.  He  may  yield  possession  to  the 
one  who  has  this  paramount  title,  and  claim  for  a  breach 
of  the  covenant.^  Thus,  in  Sprague  v.  Baker,'  the  tenant 
yielded  to  the  claim  of  a  prior  morlgf^ee  without  suit. 

1  Day  v.  Adanu,  42  Vt  610 ;  CUrkv.Conroe.SS  Tl409^  Lamb  c.  D«nf  tnih, 
C9  Me.  824. 

^  Hayneac.  Toong.  S6M«.  S61';  Lambo,  DanfoTth,«ip.;  Huiow  ir.  ThraoM, 
15  Kck.  K ;  Rum  b.  Steele,  40  Vt.  310. 

I  I^mb  V.  Danforth,  tap. ;  but  contra,  Heodricki  o.  Stark,  8T  N.  T.  106. 

•  Janes  v.  JeakiDi,  84  Md.  11. 

•  Bawle,  Cot,  3d.  ed.  16G ;  Hale  v.  New  OrleaDa,  13  La.  An.  499 ;  Norton  v. 
JackioD.  6  Cat.  262;  Haimah  r.  Henderaon,  4  Ind.  174;  Kincaid  r.  Brituln, 
6  Sneed,  124 ;  Gleaion  n.  Smith,  41  Vt.  29S  i  Loughran  v.  Rou,  46  N.  Y.  793. 

•  Bailey  b.  Millanbergor,  Bl  Penn.  St.  87, 41 ;  EIUb.o.  Welch,  6  Mau.  248. 
'  Stanley  r.  Hayes,  8  Q.  B.  106. 

>  Hamilton  v.  Cutta,  4  Ma«a.  349,  S62 ;  Rawie,  Cot.  8d  ed.  240,  247,  and 
note  of  Am.  caus ;  Clarke  v.  H'AnuUy,  S  B.  ft  R.  864,  S72 ;  Peck  v.  Henaley, 
20TeT.  673;  Funk  v.  Creawell,  6  Iowa,  66,  86;  Loomia  v.  Bedel,  11  N.  H.  74; 
Brandt  b.  foster,  6  Clarke  (Iowa),  207 ;  Eellogg  v.  llatt,  4  Troom,  32S. 

■  Spragne  c.  Baker,  17  Masi.  CSa.  See  this  limited,  Oilman  o.  HaTea, 
11  CiNh.  830. 
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•  In  White  v.  Whitney,  the  only  ouster  waa  by  the  ["665] 
mortgagee's  making  an  entry  upon  the  premities.^ 
So  in  Tufts  V.  AcUms.'  So  where  the  covenantee  Bu£feied 
the  estate,  which  had  been  conveyed  to  him  with  covenant 
of  warranty,  to  be  sold  upon  an  outstanding  mortgage,  and 
purchased  it  himself  at  auction,  and  then  sold  his  bid  to  an- 
othet,  to  whom  the  officer  who  made  the  sale  gave  the  deed, 
it  was  held  to  be  such  an  eviction  as  gave  him  a  right  to  re- 
cover upon  his  covenant.^ 

25.  The  covenant  of  warranty  thus  &r  discussed  has  been 
the  general  covenant  against  the  lawful  adverse  claims  of  all 
persons.  It  does  not  extend  to  any  pretence  of  claim  or  title 
which  has  no  legal  foundation.*  But  this  covenant  may  be, 
and  often  is,  limited  and  restricted  to  certain  persons,  oito 
certain  claims.  Thus  it  is  very  common  to  insert  in  Ameri- 
can deeds  of  quitclaim  a  covenant  against  all  persons  claiming 
by,  through,  or  under  the  giaotor.  In  this  case  the  covenant 
does  not  stand  in  the  way  of  the  grantor's  claiming  the  land 
i^ainst  his  own  covenantee,  under  and  by  virtue  of  a  title 
acquired  after  the  making  of  his  own  deed.' 

26.  So  the  extent  of  the  covenant  of  warranty  is  often  lim- 
ited and  defined  by  the  subject-matter  of  the  grant  j  as  where 
the  deed  only  purports  to  convey  the  right,  title,  and  interest 
of  the  grantor.'  And  where  the  grant  is  thus  limited  and  re- 
stricted in  its  teims,  the  covenant  of  warranty  is  alike 
restricted ;  although  the  grantor  covenants  that  he  is  seised  in 
fee  of  the  premises,  that  they  are  free  of  all  incumbrances, 

>  White  n.  Whitner,  8  Met  SI,  8Q. 

«  Taftav.  Adan]i,8Pick.  547;  Eitabrooke.  Smith,  6  Ore;,  672. 

*  Cowdrj  V.  Coit,  U  S.  Y.  S82,  SB2.  *  GleuoD  d.  Smith,  41  Vt  296. 

*  CoDutock  V.  Smith,  18  Pick.  116  ;  Rawls,  Cot.  Sd  «<1.  46;  TmU  v.  Etil- 
man,  8  Met.  124 ;  Alleo  v.  Ssywud,  6  Me.  227.  The  covenant  in  KimbaU  v. 
BUicdell,  G  N.  H.  688,  though  in  lubitBDce  like  the  above,  «u  held  to  be  eqaiva- 
leot  lo  a  general  warrant;,  io  far  u  to  eitop  (he  grantor,  owing  to  the  pecnliAr 
ciroomatancea  of  the  cau. 

*  Blanchard  k.  Brooki,  12  I^ck.  4T,  67  ;  Sajmond  v.  RaTmond,  10  Cnib.  182, 
140;  Sweet  n.  Brown,  12  Met.  175;  Allen  t>.  Holton,  20  Pick.  468 ;  UoUd,  Chaf- 
fee, 14  H.  H.  216,  226 ;  Gee  c.  Moore,  14  Cal.  474 ;  Kimball  d.  Temple,  26  CaL 
452 ;  While  v.  Brocaw,  14  Ohio  St.  844 ;  Wight  v.  Shaw,  6  Cnah.  66 ;  Brown  v. 
Jackaoo,  S  Wheat.  4^;  Adami  ii.Boa*,iyroom,610iDoei'.Dowdall,8  Bonat. 
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and  that  he  will  vrarraat  them  to  the  grantee  gainst  the  law- 
ful, claims  of  all  persous:  the  "  premises,"  in  the  case  trap- 
posed,  being  what  are  included  in  the  granting  terms  of  the 
deed  ;  viz.,  "  the  right,  title,  and  interest." '  So  where  one 
holding  an  equity  of  redemption,  which  had  been  conveyed 
to  him  by  W.,  granted  the  estate  and  title  which  W,  had  con- 
veyed to  him,  by  metes  and  hounds,  with  covenants  of  war- 
ranty, it  was  held  not  to  warrant  the  title  against  the 
moitgi^e.'  And  where  A  conveyed  to  B  a  certain  parcel  of 
land  subject  to  a  certain  mortgage,  and  covenanted  that  he 
was  seised,  and  that  it  was  free  of  incumbrances,  it  was  held 
that  these  covenanto  were  limited  and  qualified  by  the  excep- 
tion, and  that  the  existence  of  that  mortgage  was  not  a  breach 
of  the  covenant.'  The  court  of  Iowa,  recognizing  the  doc- 
trine as  here  stated,  makes  a  distinction  between  a  grant  of  a 
specific  parcel  of  land,  and  a  recital  that  the  grantor  thereby 
intends  to  convey  the  grantor's  right,  title,  and  interest ;  and 
this  is  followed  with  a  genei-al  covenant  of  warranty,  and  a 
grant  of  his  right,  title,  and  interest  only.  In  the  first,  his 
covenant  would  extend  to  the  title  of  the  land,  and  bind  him 
if  it  should  fail:  in  the  other,  it  is  limited  to  the  subject- 
matter  of  the  grant;  viz.,  to  just  what  interest  the  grantor 
had  in  the  premises.*  Thus  if  one  "sella,  conveys,  and  quit- 
claims "  a  certain  parcel  of  land,  and  "  covenants  to  warrant 
and  defend  "  the  same,  and  the  title  fails  iu  the  grantee,  the 
covenantor  would  be  liable  upon  his  covenants.'  So  it  is  held 
in  Minnesota."  In  the  case  of  Blancbard  v.  Brooks,  the  grant 
was  of  "all  the  right,  title,  interest,  and  estate,"  &c.  The 
warranty  was  a  general  one  against  all  persons,  except  those 
claimiilg  under  a  certain  mortgage.  The  court  held  that  this 
was  only  a  warranty  "  of  the  premises,  that  is,  of  the  estate 

>  Hoxi«  t>.  Tmnej,  16  Qntj,  882;  McNew  v.  UcCombar,  18  lowm,  12;  Fim- 
mui  B.  Fatter,  56  Mo.  608 ;  Bate*  u.  Foiter,  69  Me.  167  ;  Merritt  v.  Hurii,  103 
Mail.  828;  BlodgeU  o.  Hildreth,  108  Uau.  ISS;  Van  B«nn«lmer  o.  K«aiaey, 
11  How.  826,  826. 

■  Batai  V.  Foater,  69  Me.  I6T. 

*  Freemta  v.  Foster,  66  Me.  608,  in  which  the  diitinotion  Ii  mada  betwan 
thii  and  the  case  of  Estabrook  >.  Smith,  0  GtAj,  672. 

*  McNear  e>.  Mi^Comber,  18  Iowa,  14.        *  Williamson  i>.  Teat,  at  Iowa,  ISA 

*  Hope  v.  Stone,  10  Mio.  162. 
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granted,  whicli  was  all  his  right,  title,  and  interest."  The 
cases  cited  below  seem  to  hold,  withoat  qualification,  that  the 
thing  warranted  in  such  a  deed  is  the  land  itself,  and  not 
simpl;  the  right  and  title  of  the  grantor.^  And  the  case 
cited  by  the  court,  of  Brown  v.  Jackson,  holds  this  language  : 
"  A  conveyance  of  the  right,  title,  and  interest  in  land  is  cer- 
tainly snfficient  to  pass  the  land  itself,  if  the  party  conveying 
has  any  estate  therein  at  the  time  of  the  conveyance."  '  Kor 
is  it  easy  to  see  what  the  ofQce  oi  purpose  of  a  covenant  of 
warranty  can  be,  when  whatever  is  granted  infallibly  passes, 
and  can  never  be  lawfully  divested  by  any  future  lawful  act 
or  light  of  any  one.  The  grantor  cannot  reclaim  or  disturb 
what  he  has  expressly  granted ;  nor  could  any  one  acquire 
any  right  to  disturb  his  grantee  by  any  deed  which  the 
grantor  might  subsequently  make. 

27.  In  Fowler  i>.  Poling,  the  judge,  in  ^ving.  the  opinion, 
states  that  there  is  a  difference  between  an  eviction  under  the 
covenant  for  quiet  enjoyment  and  one  under  that  of  warranty. 
The  former  relates  only  to  the  possession,  and  the  eviction  is 
merely  required  to  be  of  lawful  right ;  while  the  latter  relates 
to  the  tide ;  and  the  eviction  must  be  not  only  by  lawful 
right,  but  by  paramount  title.  He  suggests  that  this  may 
account  for  an  apparent  discrepancy  in  the  authorities  upon 
the  subject."  But,  so  far  as  there  is  a  di£fereDce  in  this  re- 
spect, it  is  intended  to  confine  what  is  here  said  to 
warranty  proper,  as  before  explained.  •  Thus  it  has  ["666] 
been  held  a  constmcUve  eviction,  where  one  made  a 
mortage  with  covenants  of  warranty,  and  then  conveyed  the 
same  estate  absolutely,  without  notice  of  the  mortgage,  to  a 
purchaser  who  got  his  deed  on  record  before  the  mortgage, 
and  thereby  defeated  the  same ;  and  that  the  mortgE^ee  might 
,  maintain  an  action  upon  the  covenant  in  his  deed,  and  rely 
upon  those  f4cts  as  tantamount  to  an  eviction.* 

1  HtDtv.  Catlin,  22  Vt.101;  Fank  v.  CmweU,  6  Iowa,  M ;  Loomli  p.  Bedd, 
11  N.  H.  74;  Rove  i>.  Eemth,  23  Tex.  611.  8«e  alto  Eubbud  r.Aptborp, 
8  Cuh.  419. 

*  Brown  D.  Jackion,  8  Wbnt.  149. 

»  Powler  V.  PoUng,  6  Bub.  166,  ITO.  See  alto  Bawle,  Cor.  8d  cd.  221,  23& 
Bee<i«i<,«fl60. 

«  Ciir&B.DeeriDB,  13  He.  199,601;  Funk  «.  CraiweU,  6  Iowa,  06. 
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28.  But  the  mere  existence  of  a  superior  title  in  another, 
which  ha8  never  been  enforced,  cannot  amount  to  a  breach  of 
this  covenant.  The- tenant  must  be  disturbed;  he  must  be 
evicted;  but  he  need  not  be  evicted  by  legal  process:  it  is 
enough  that  he  has  yielded  possesion  to  the  rightful  owner; 
or,  the  premises  being  vacant,  that  the  rightful  owner  has 
taken  possession.'  In  New  Jersey,  it  is  said  that  there  must 
be  an  ouster  by  means  of  the  prosecution  and  operation  of 
legal  measures.'  But  the  case  seems  to  leave  it  doubtful 
whether  it  is  necessary  that  these  proceedings  should  be 
under  a  judgment  of  court.  An  eviction  by  the  exercise  of 
eminent  domain  ii3  not  a  breach  of  the  covenant  of  warranty.' 
But  where  one,  on  the  first  day  of  May,  made  a  deed  with 
covenant  of  warranty,  and  the  premises  were  sold  upon  a 
tax  subsequently  assessed  as  of  the  first  of  May,  it  was  held 
to  be  such  an  eviction  as  to  work  a  breach  of  the  covenant, 
upon  the  ground  that  such  tax  was  a  lien  on  the  estate.* 

29.  As  a  general  proposition,  it  is  necessary,  in  order  to 
a  recovery  upon  a  breach  of  a  covenant  of  warranty,  that  the 
tenant  claiming  under  the  grant  should  have  been  evicted  by 
an  elder  and  better  title  than  that  which  he  derives  from  hia 
warrantor.  But,  in  the  case  already  cit-ed,'  an  eviction  under 
a  deed  made  by  the  warrantor,  after  the  deed  In  which  he  had 
covenanted  to  warrant  the  land,  was  held  to  be  a  breach  of 
such  covenant.  This  is  regarded  by  Mr.  Rawle  as  a  breach 
of  the  covenant  for  quiet  enjoyment,  which  extends  to  all 
acts  of  the  covenantor  himself,  whether  tortious  or  other- 


>  St  John  0.  Palmer,  6  Hill,  699 ;  Fowler  e.  Poilns,  S  B«rb.  106, 171 ;  Earn. 
UtoD  f .  CatU.  4  Hus.  849 ;  Beebe  d.  SwartirouC,  S  Gilm.  ie2,  1T9.  Tboagh  ha 
onoot  recover  on  tbe  ground  that  he  wu  hitnaelf  in  paueiaion  when  the  deed 
to  him  waa  made,  Id.;  EiCabrook  ».  Smith,  B  Gnj,  672;  Peck  n.  HcDiler, 
20  Texaa,  fl7S;  Stipe  d.  SUpe,  2  Head,  169;  Bottwick  d.  William*,  S6  lU.  09; 
Home  Lite  Ids.  Co.  d.  Sherman,  46  V.  Y.  S7S. 

<  Stewut  V.  Drake,  4  Halat.  189,  141.  • 

•  Peck  B.  Jonei,  70  Penn.  St.S&.  *  HiU  n.  Bacon,  110  H*m.  88S. 
■  Curds  D.  Deering,  12  Me.  499  ;  Funk  t>.  Creiwell,  6  Iowa,  66. 

*  Rawle,  Cot.  ad  ed.  167.  Id  an  early  caie  In  Manachnietti,  the  deed  of  a 
grantee  having  been  accidentally  burned  before  reoord,  hi*  grantor  conveyed 
tbe  tame  to  a  aecoud  pnrchaaer,  whereby  tbe  flrat  loat  M*  eatate.  Wuhing  to 
lecovec  the  porchaie. money  which  he  bad  paid  lor  the  ectate,  theooarthaldthftl 
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30.  There  is  a  coTecant  for  further  assurance,  usually  in- 
serted in  Ei^lish  deeds,  but  tarelj  in  those  in  use  in 

this  country,  •which  is  resorted  to,  when  inserted,  ['667] 
rather  as  a  means  of  enforcing  a  specific  performance 
of  the  grantor's  agreement  to  make  a  good  title,  than  as  tha 
ground  of  a  suit  at  law  for  its  breaoh.i 

31.  A  covenant  of  warranty  in  a  deed  of  grant  often  oper- 
ates to  create  a  title  by  estoppel  in  the  covenantee,  althoi^h 
the  oovenantor,  when  making  it,  bad  oo  estate  in  the  granted 
premifies.*  In  such  case,  if  the  warrantor  subsequently  ac- 
q^uires  a  title  to  the  premises,  it  enures,  by  way  of  estoppel, 
in  favor  of  his  covenantee.  In  the  language  of  Field,  C.  J., 
*'  He  is  not  permitted  to  attack  a  title,  the  validity  of  which 
he  has  covenanted  to  maintain."  A  statute,  moreover,  in 
California  is  to  the  same  effect,  and  the  principle  applies  to 
mor^ages  as  well  as  absolute  deeds.^  The  effect  of  succes- 
eive  conveyances,  whether  with  or  without  warranty,  may  be 
illustrated  by  the  following  case :  A,  having  poBsession,  but 
no  title,  conveyed  lands  to  B,  with  a  covenant  for  further  as- 
surance. B  then  quitclaimed  to  C,  with  a  covenant  to  stand 
seised  and  for  further  assurance.  A  then  acquired  a  title  to 
the  estate,  and  conveyed  it  by  a  warranty-deed  to  B,  which 
was  duly  recorded.  B  then  conveyed  the  estate  to  J.  S., 
granting  all  his  right,  title,  estate,  and  interest  in  it,  with 
covenants  of  warranty ;  and  this  was  recorded.  It  was  held 
that  J.  S.  took  the  estate  subject  to  the  rights  of  C,  and  that 
he  held  it  in  trust  for  C,  and  this  without  any  further  notice 
being  requisite  than  the  grant  itself  being  of  the  right,  title, 
and  interest  only  of  B.*  In  commenting  upon  the  effect  of 
covenants  of  warranty  in  creating  estates,  the  court  of  Illinois 

aae,  and  not  atBmpiil  for  mouty  had,  Ac.,  wai  tin  Ibrm  of  th«  acltoo  to  b» 
adopted.    Cortii  v.  NighUngale,  Qnincf ,  266. 

1  Rairle,  Cot.  8d  ed.  18G ;  Piatt,  Gov.  8&S ;  Colb7  e.  Osgood,  29  Barb.  839. 

>  A«it,  •475. 

*  Clark  D.  Baker,  14  CaL  61%  SSO.  See  aim,  ai  to  effect  of  corenaDti  of  wap- 
rantj  on  title  by  eatoppel,  an(<,  pp.  *47&-*481 ;  Rawle,  Cot.  Sd  ed.  c  B  ;  Batet  >. 
KoTcroii,  17  Pick.  21 ;  King  v.  QilioD,  82  HI.  86S ;  Baiter  v.  Bradbury,  20  M«. 
860 ;  Cotton  c.  Ward,  8  Moo.  804 ;  B«eae  v.  Smith,  12  Mo.  844 ;  Jonea  ■>.  King, 
26IU.  SB3. 

*  H^pe  V.  Stone,  10  Uinn.  141 ;  tee  cate,  *ftOO. 
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remark :  "  Whether  the  effect  is  produced  hy  the  way  of  es- 
toppel, by  remitter,  or  by  the  operation  of  the  statute  of  uses, 
has  been  a  matter  of  much  discussion." ' 

82.  The  effect  of  a  covenant  of  warranty,  by  way  of  rebut- 
ter, is  illustrated  in  the  case  of  Bates  v,  Norcross,'  already 
cited,  in  which  the  doctrine  of  lineal  warranty,  borrowed  from 
the  common  law,  is  applied ;  although,  as  a  general  proposi- 
tion, the  ancient  doctrine  of  lineal  as  well  as  collateral  war- 
ranty is  exploded  in  this  country.  The  ground  of  the  decision 
in  such  a  case  is,  that  by  holding  the  covenant  of  an  ances- 
tor, from  whom  assets  have  descended  to  his  heir,  to  be  » 
rebutter  to  the  claim  of  the  heir  to  land  which  the  ancestor 
had  wrongfully  conveyed  with  warranty,  a  circuity  of  action 
is  avoided,  since,  the  moment  the  demandant  were  to  recover 
the  land,  the  tenant  would  acquire  a  right  to  recover  the  value 
thereof  from  the  heir  in  an  action  upon  the  ancestor's  cove- 
nant of  warranty.  In  the  case  cited,  the  facts  were,  that 
Bates  declared  on  his  own  seisin,  claiming  under  Blodgett, 
who  had  the  freehold  of  Shaw.  The  tenant  claimed  under  a 
deed  from  Packard,  to  whom  Davison  had  conveyed  with 
covenants  of  seisin  and  warranty.  Bates's  wife  was 
[•668]  the  daughter  of  Davison,  and  heir,  he  being  dead,  •  to 
assets  out  of  his  estate.  It  was  held  that  his  (Davi- 
son's) warranty  descended  to  her ;  and  that,  if  Bates  recov- 
ered the  land,  the  tenant  would  at  once  have  a  claim  for  the 
value  of  the  land  thus  taken  from  him,  which  he  might  re- 
cover from  her  and  her  husband  ;  and  to  prevent  circuity  of 
action,  the  covenant  of  the  ancestor  was  held  to  operate  as  a 
rebutter  to  the  demandant's  claim.s  Bat  heirs  are  only  af- 
fected by  an  ancestor's  warranty  as  to  land  acquired  by  descent 
from  him,  and  never  as  to  land  acquired  by  purchase.* 

33.  What  has  been  said,  as  well  as  the  bearing  of  the  doc- 
trine upon  the  question  -of  damages  recoverable  in  an  action 
upon  a  covenant  of  warranty,  renders  it  proper  to  aay  a  few 
words  of  "  lineal  and  collateral  warranties,"  which  once  filled 

1  Eing  V.  Olbon,  np. 

■  Bslei  V.  Norcrou,  IT  Pick.  144.     See  alio  Cole  v.  Bafmoad,  9  Qnj,  317. 

*  Co.  Lit.  365 ;  Potter  r.  Potter,  1  B.  1. 48. 

*  OUver  V.  PUH,  8  How.  412. 
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BO  important  a  place  in  the  EngUah  law  of  real  property.  The 
doctrine  never  was  adopted,  with  all  its  effects,  into  Ameri- 
can jarispru deuce  ;*  and  in  England,  after  variotis  statute 
modifications  from  time  to  time,  it  lost  ita  most  objectionable 
features  hj  the  statute  4  Anne,  o.  16,  and  finally  was  alto- 
gether abolifihed  by  the  statute  of  3  &  4  Wm.  IV.  c.  27  and 
74.  And  the  same  has  been  done  in  Nevr  York.'  In  Massa- 
chusetts, it  was  once  attempted,  in  1765,  to  bar  a  cross 
remainder-man  in  tail  by  a  collateral  warranty ;  but  the  point 
was  abandoned.'  By  the  early  common  law,  the  obligation  of 
warranty,  apon  a  feoffor  and  his  heirs,  growing  out  of  tenure, 
resulted  and  was  implied  from  the  form  of  the  gitt  itself, 
whereby  the  feoffee  held  of  the  feoffor  and  his  heirs,  and  was 
bound  to  render  services  for  the  same ;  and  they,  in  turn, 
were  bound  to  warrant  the  lands,  and  to  supply  others  of 
equal  value  if  the  title  fuled.  When  the  statute  of  quia 
emptoret  destroyed  this  relation  of  tenure  between  feoffor 
and  feoflee,  though  the  feoffor  was  himself  bound  to  warrant, 
it  was  a  personal  obligation,  and  did  not  bind  his  heirs,  unless 
he  made  an  express  warranty  to  that  effect.  Even  before  the 
statute  last  mentioned,  it  had  become  customary  to  insert  such 
a  clause  in  order  to  prevent  the  heir  of  a  feoffor  from  claiming 
'  the  land  sold,  and  for  this  reason  :  The  heir,  at  one  period,  was 
interested  with  the  ancestor  so  far  that  the  ancestor  could  not 
give  a  good  title  to  lands  without  the  consent  of  his  heir.' 
But  if  the  ancestor  did  so  grant  and  bind  himself  and 
his  heirs  *  to  warrant,  the  law  presumed  that  he  had  [*669] 
received  a  full  equivalent  for  the  land  which  would 
go  to  his  heir  upon  his  death ;  and  therefore  held  the  heir 
bound  by  the  warranty,  by  the  way  of  rebutter,  so  that  he 
could  not  disturb  the  grantee.  As  this  heirship  might  be 
either  by  lineal  descent  from  the  warranting  ancestor,  or  by 
collateral  relationship,  these  kinds  of  warranty  took  the  names 
of  "lineal"  and  "collateral,"  according  as  the  heir  to  be 
affected  by  it  was  lineally  or  collaterally  related  to  the  war- 
rantor ;  although,  in  the  latter  case,  the  title  of  the  heir  to 
the  particular  estate  affected  by  the  warrant  could  never 

1  LaIot,  Beml  Eft.  24T ;  Shelf.  Reftl  P.  Stat  228. 

*  B«niiWf  0.  BenaerwD,  Qoincj,  119.  *  Bm  WM'i  c«m,  6  Rep.  IT. 
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liave  been  derived  bom  tbe  warraating  ancestor.^  The  obli- 
gation of  warranty,  as  lias  already  been  stated,  was  to  give 
other  lands  of  equal  value,  if  the  warrantee  were  evicted  from 
tiioae  granted  to  him.  But  in  neither  lineal  nor  collateral 
warranty  was  the  heir  bound  to  do  this,  onleas  he  received 
other  sufficient  lands,  by  descent,  &om  the  wftminting  ances- 
tor. In  the  case,  however,  of  lineal  warranty,  the  heir  was 
estopped  from  cluming  the  land  himself;  for,  the  moment  he 
had  done  so  successfully,  he  wotdd  be  in  poesessiou  of  such 
assets  wherewith  to  make  good  his  ancestor's  warranty.'  The 
Bame  thing  was  attumed  to  be  true  in  case  of  a  collateral  war- 
ranty ;  but  the  injustice  and  absurdity  of  the  doctrine  can  best 
be  explained  by  applying  it  to  a  partaoular  case. 

Tbe  one  put  by  Littleton  is  this :  "  If  tenant  in  tul  discon- 
tinne  the  teil,  and  hath  issue  and  dieth,  and  the  uncle  of  the 
issue  release  to  the  discontinuee  unth  warrantt/,  and  dieth 
without  issue,  this  is  a  collateral  warranty  to  the  issue  in  tail, 
because  the  warranty  descendeth  upon  the  issue  that  cannot 
convey  himself  to  the  entail  by  means  of  his  uncle."  '  The 
circumstances  to  be  regarded  here  are,  first,  by  reason  of  the 
tenant  in  tail  having  worked  a  discontinuance  aa  to  his  issue 
by  his  conveyance  before  the  birth  of  such  issue,  the  heir  in 
tail  was  driven  to  his  action  to  regain  possession  of  his  land, 
upon  the  death  of  his  ancestor,  the  tenant  in  tail ;  and  it  was 

in  the  trial  of  this  action  that  this  estoppel  by  war- 
[•670]  ranty  was  raised.    •  That  was  done  in  this  way,  aa 

explained  by  Lord  Coke :  The  heir's  relationship  to 
his  uncle  was  collateral,  and  he  never  could  have  derived  any 
title  to  the  land  through  him ;  for,  being  entailed,  it  could 
descend  only  in  direct  lineal  descent.  But,  the  father  being 
dead,  the  nephew,  upon  the  death  of  the  uncle  without  issue, 
became  in  theory  his  heir-at-law ;  and  if,  therefore,  he  recov- 
ered from  the  tenant  the  land  in  question,  he  would,  if  he  had 
received  assets  from  his  uncle,  be  obliged  to  make  good  the 
uncle's  warranty  to  the  tenant,  in  the  same  %vay  as  the  heir  of 
the  warranting  ancestor  in  a  lineal  warranty  would  he  bound 

1  BnrtoD.BBal  Frap.  SSS.SSB;  Co.  LIt.870  ■,  d.,  SSO;  Ut  (  TU ;  Co.  lit 
871 «. 

>  BLCoia.a«l-S0B;I«lor,B«tlBrt.H7.  •Lit|70a 
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to  do.  But  as  the  same  doctrine  did  not  apply  in  the  one  case 
as  in  the  other,  that  the  very  recovering  of  the  lands  vould 
be  assets,  inaamuoh  as  he  was  the  heir  to  them  through  such  * 
ancestor,  —  for  he  never  eould  have  inherited  entuled  lands 
through  bis  uncle,  —  the  law  atntmtd  "  that  the  uncle  would 
not  unnaturally  disinherit  his  lawful  heir,  unless  he  should 
leave  him  greater  advancement.  And  in  thii  ease  the  taw  wiU 
admit  no  proof  againet  that  which  the  late  pretumeth,"  ^  And 
BO  he  became  barred  by  this  collateral  warranty.  Other  illua- 
tratious  might  be  given,  as  a  release  by  a  younger  brother, 
with  warranty  to  the  disseisor  of  the  father,  binding  the  older 
brother,  and  barring  his  claim  to  the  land,  if  the  younger 
brother  died  without  issue,  after  the  death  of  the  father,  leav- 
ing the  older  brother  his  heir  by  the  rules  of  descent,  though 
he  died  penniless.*  Bat  these  will  suffice  to  show  the  char- 
acter of  an  arbitrary  rule  of  law,  by  which  a  beggar  m^ht  cut 
off  the  rightful  claim  to  land,  by  conveying  or  releasing  it 
with  warranty,  merely  because,  by  the  accidental  order  in 
which  two  pemons  to  whom  he  was  related  died,  one  became 
theoretically  the  heir-at-law  of  auch  warrantor. 

34.  This  rendeiB  it  necessfuy,  too,  to  add  a  single  word  as 
to  the  doctrine  of  implied  warranty,  which  has  already  been 
spoken  of.  So  &r  as  covenants  are  implied  in  leases,  the 
reader  is  referred  to  a  former  part  of  this  work ; '  and 
in  respect  "  to  the  effect  of  the  words  "  give  "  and  ["dTl] 
*'  grant "  in  a  deed  implying  in  England  a  covenant 
in  law,  the  late  statute  of  S  &  9  Vict.,  c.  106,  has  declared 
that  these  words  shall  not  receive  that  construction  in  deeds 
between  individuals.*  The  same  is  the  law  in  Mtuoe  and  in 
Kew  York :  there  are  no  implied  covenants  in  deeds  of  con- 
veyance. But,  in  Illinois,  the  words  "  grant,  bat^ain,  and 
sell,"  are  held  to  be  a  covenant  of  seisin  against  incum- 
brances done  or  suffered  by  the  grantor,  and  for  quiet  enjoy- 
ment against  the  grantor,  his  heirs  and  assigns.*  The  word 
"  give  "  is  one  of  the  words  from  which,  when  used  in  a  deed 

1  Co.  Lit  878  m.  ■  Lit.  S  707  ;  2  BL  Com.  SOS. 

■  AiUt,  Tol.  1,  p.  *334 ;  SUanu,  BmI  Act  138.  *  Wma.  BmI  Prop.  M8. 

•  Bfttn  V.  FMter,  ftS  Ms.  ISO ;  Bvilbrd  v.  TnvM*,  U  N.  T.  140  j  Da  Wolf  • 
Hafda,  24  111.  S29. 
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of  feofment,  the  law  implies  a  coTenaot ;  and  its  extent  is  a 
coTeoaut  of  warranty  during  the  life  of  the  grantor.'  But 
'  when  used  in  a  deed  which  derives  ita  effect  from  the  statute 
of  uses,  the  expression  does  not  imply  a  covenant.'  How  far 
the  word  "  grant "  implies  a  covenant  in  a  deed  of  convey- 
ance, is  considered-by  Mr.  Piatt,  in  his  work  on  Covenants; 
and  he  states  unqualifiedly,  that,  in  conveyances  of  freehold 
estates,  the  word  "  grant "  will  not  constitute  a  warranty, 
though  it  does  in  case  of  an  estate  for  years.'  But  upon  an 
exchange  of  real  estate  which  is  a  proper  eicambium,  where 
the  word  "  exchange  "  is  contained  in  the  deeds,  there  is  a 
varranty  of  law  incident  to  it, — a  condition  to  give  the  party 
a  re-entry  as  well  as  a  warranty,  to  enable  him  to  vouch  and 
recover  over  in  value.*  But  if  the  exchange  is  effected  by 
mutual  deeds  of  haigain  and  sale  with  covenants,  the  remedy 
of  the  party  is  not  by  re-entry,  but  upon  the  covenants  in 
the  deed.'  The  court  in  one  case  held,  that  it  seems  now 
to  be  settled,  that,  in  conveying  by  deeds  of  b&igain  and  sale, 
the  words  granted,  bargained,  told,  er^eoffed,  and  confirmed, 
have  not  the  effect  of  covenants  in  law.  But,  on  the  creation 
of  a  less  estate  than  a  freehold,  a  covenant  of  title  is  implied 
from  the  words  of  leasing.  And  the  court,  at  the  same  time, 
hold  that  a  purchaser  who  tabes  a  conveyance  of  real  estate 
must  protect  himself  t^ainst  a  failure  of  title  by  appropriate 
covenants,  or  take  the  risk  upon  himself.*  It  is  held  by  the 
courts  of  Missouri,  that  the  words  in  a  deed,  "  bargain,  sell, 
release,  quitclaim,  and  convey,"  are  words  of  release  and 
quitclaim  only.  They  do  not  raise  the  covenant  which  the 
statute  implies  from  the  words  *'  grant,  bai^in,  and  sell ;  '* 
and  even  those  words  do  not  operate,  like  the  ancient  com- 
mon-law warranty,  to  transmit  a  subsequently  acquired  title.' 

)  froit  V.  BaTmond,  3  Cainea,  188,  IBS ;  Kent  d.  Welch,  T  Johna.  258 ;  Steurw, 
It«il  AcL  12S-12S. 

■  Allen  r.  Sft^wwd,  6  Me.  82T ;  Bawle,  Cot.  3d  ed.  476 ;  Batei  v.  Foiter, 
69  Mb.  167. 

*  Ftatt,  Cor.  47, 48 ;  Frost  a.  Raymond,  S  Ctunet,  188,  19S ;  Co.  Lit  S61  a 
n.  SS2. 

*  Biiler  v.  Saylor,  68  Penn.  St  148 ;  Deui  v.  Shelley,  6T  Penn.  St.  421 

*  Qamble  v.  McClnre,  69  Penn.  St.  284. 

*  FhUiipi  p.  Budson,  80  N.  J.  Law,  161 ;  2  Sagd.  Vend,  ft  Par.  424. 
1  Oibeoa  v.  Chouteau,  S9  Ho.  666 ;  Valle  v.  Clemeni,  16  Ho.  480. 
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But  where  one  granted  a  watercourse,  it  was  held  that  he 
thereby  coTemtuted  for  ite  quiet  enjoyment,  bo  far  as  his  own 
act  was  coDcenied.'  A  reference  to  a  sb^et  or  way  as  a 
boundary  of  land  granted,  though  it  might  estop  the  grantor 
from  denying  the  existence  of,  and  a  right  to  use,  such  street 
or  way  by  the  grantee,  provided  the  grantor  were  the  owner 
of  the  land  so  described  as  a  street  or  way,  would  Dot  amount 
to  an  implied  covenant  that  it  did  or  would  exist  as  such 
street  or  way,'  even  if  it  be  over  the  grantor's  own  land,  if 
the  way  is  not  open  as  a  way.'  But  granting  a  lot  "  bound- 
ing along  the  north  line  "  of  an  alley,  which  was  laid  down 
upon  a  map  of  the  lots  referred  to  in  the  deed,  was  held  to 
convey  a  right  of  way  over  auch  alley  for  the  use  of  such 
estate.*.  Though  bounding  a  lot  by  a  street  laid  down  on  a 
plan,  which  had  never  been  opened  or  accepted  as  a  street, 
gives  ttie  grantee  no  right  to  call  upon  the  grantor  to  open 
it  as  a  street.'  But  if  one  sell  city  lots  for  building,  bound- 
ing them  by  streets  laid  down  upon  a  map  or  plan,  but  not 
opened,  the  purchaser  would  acquire  a  legal  right,  as  against 
the  grantor,  to  have  the  streets  opened  to  the  width  de- 
lineated on  the  map,  and  the  laud  thus  included  in  the 
street  will  be  dedicated  by  him  to  public  use." 

S5.  There  may  be  both  express  and  implied  covenants  in  a 
deed,  &nd  both  be  good.^  But  an  express  covenant  always 
supersedes  or  controls  an  implied  one,  when  it  relates  to  the 
same  subject-matter  of  covenant.^  This  can  best  be  illustrated 
by  &  few  out  of  the  many  cases  found  in  the  books.    Thus,  in 

1  Pom&et  V.  Rierort,  1  Sannd.  8S1,  S2Z. 

1  Howe  V.  Alger,  i  AUen,  'JOS ;  Bellinger  v.  BdtUI  Qronnd,  &a,  10  Pum.  8t 
ISG;  ante,  p.  *1S7.  Ai  to  how  fkr  a  pu-tj  wlliDg  by  a  plan,  thowing  awaj 
npon  it,  U  estopped  to  dote  it,  or  den;  iti  eiiitence,  aee  Rodger*  b.  Parker, 
90n7,448;  Thonuu  d.  Poole,  T  Ora;,  S8;  Loringf.  Otli,  T  Gray.SOS;  Bechlel 
B.  Canlake,  8  Stockt.  Ch.  608 ;  Brainard  e.  B.  &  H.  T.  Central  Kailroad,  12  Qraf , 
410;  anit,  •686. 

>  Hopkinson  e.  McEnight,  SO  K.  3.  Law,  127 ;  Harding  tt.  Wilaon,  S  B.  &  C 
M. 

0  Cox  c.  Jamei,  46  N.  T.  663. 

*  Fonda  a.  Bont,  3  Abb.  N.  T.  Rep.  166 ;  ante,  •dSS. 

*  Becker  v.  St.  Charlei,  87  Mo.  16.         1  Gatei  b.  Caldwell,  T  M«h.  fiS,  70. 

*  Kent  V.  Welch,  7  Johni.  26B  i  Vanderkan  v.  Vanderku,  11  Jt^uu.  UB ; 
4  Cmiae,  Dig.  870 ;  Line  v.  Stephenton,  6  Bing.  N.  C.  18S 


.dbyCoOgIc 


4tffif  LAW  OF  REAL  PBOPEBTT.  [BOOK  HI. 

one,  the  coveiiant  was  that  the  oovenaotee  should  have  the 
estate  "  as  his  own  right,  &o.,  free  from  the  olaims  of  all  per^ 
sons  wbomBoeTer,  to  claim  the  same,  or  any  part  thereof,  law- 
tal\j."  Then  followed  a  clause  binding  the  grantor,  Ac,  to 
warrant  and  for  ever  defend  the  right  and  title  to  Uie  land 
against  all  legal  claims,  in  vii-tue  of  a  certain  patent.  It  was 
held,  that  the  first  was  a  general  covenant  of  warranty,  and 
that  it  was  not  limited  or  restricted  hy  the  fecial  covenants. 
They  both  were  to  stand  together.^  So  where  the  words  in 
the  deed  were  "  grant,  bargain,  and  sell,"  whiob  are  held  in 
Illinois  to  constitute  an  express  covenant,  and  these  were 
followed  by  an  express  covenant  that  the  heirs,  exeoators, 
administrators,  and  assigns  should  defend  the  title  against 
all  persons,  it  was  held  not  to  limit  the  general  express  cove- 
nant whiob  preceded  it.'  In  Mi^sisaippi,  however,  where  the 
same  words  are  held  to  create  an  implied  covenant,  a  grantor, 
after  making  use  of  these,  added  an  express  covenant  to  war- 
rant and  defend  the  premises  against  the  claims  of  all  per- 
sona. The  covenantee  sued  bis  covenantor  for  a  breach  o{ 
covenant  of  seisin,  on  the  ground  that  such  covenant  was 
implied  in  the  words  "  grant,  bargain,  and  sell."  But  the 
court  held,  that  the  express  covenant  of  warranty  did  away 
the  covenant  implied  by  the  words  aforesaid,  which  were  in- 
tended to  operate  as  covenants  only  where  the  parties  had 
omitted  to  insert  covenants  in  their  deed.'  In  Missouri,  the 
oourt  sustain  the  above  doctrine  of  the  courts  of  Illinois  and 
Pennsylvania,  and  add,  "  Whilst  it  is  conceded  that  a  special 
covenant  will  restrain  a  general  one,  where  the  two  are  ab- 
solutely irreconcilable,  yet  the  courts  have  inclined  very  much 
to  let  both  stand."  "  Where  the  particular  covenants  and 
the  general  covenants  are  entirely  independent  of  each  other, 
and  of  a  different  character,  they  will  all  stand."  *  So  in 
Iowa,  where  the  grantor's  deed  contained  the  words  "  giant, 
bai^ain,  and  sell,"  a  covenant  was  added  to  warrant  and 

1  Howe  r.  Ee>th,  2S  TeiM,  614. 

*  Hawk  0.  UcCuUoagh,  21  IlL  230,  222.    8*e  alio  Ftuk  e.  ToD^da,  11 8.  A 
B.100. 

*  W«emi  t.  HcCuighan,  7  S.  «  U.  422. 

*  AkzM)d«T  V.  Schraiber,  10  Mo.  UO,  US. 
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defend  the  premises  ^funst  all  persons  claimiiig  ander  bim. 
It  waa  held,  that  the  former  'vordu  amounted  to  aa  express 
covenant;  and  that  the  latter  oovenant  did  not  restrict  their 
effect,  though  practically  superfluous  in  its  effect.'  From 
the  introduction  of  several  oovenants  into  the  same  deed, 
questions  have  arisen  how  far  a  restrictioD  or  limitation  as  to 
one  of  these,  on  the  part  of  the  covenantor,  extends  to  and 
affects  the  other  covenants.  The  cases  are  somewhat  Dumer- 
ous,  and  not  easily  reconciled.  Thus  where  a  grantor  cove- 
nanted, first,  that,  notwithetandiDg  any  act  by  him  to  the 
contiary,  he  was  seised  in  fee,  and,  second,  that  he  had  good 
right  to  convey,  &c.,  it  was  held,  that,  though  general  in  its 
terms,  the  limitation  of  the  first  extended  to  the  second  cove- 
nant. So  where  exceptions  have  been  made  in  a  cove- 
nant gainst  incumbrances,  of  a  certain  *  mort^^e,  [*672] 
for  instance,  and  this  has  been  followed  by  a  general 
covenant  of  warranty,  the  question  has  been  made,  whether 
the  exception  as  to  the  one  extended  to  and  limited  the  effect 
of  the  other.  And  this  was  the  case  of  Estabrook  v.  Smith, 
cited  below.  The  question  in  such  cases  can  ordinarily  be 
determined  only  by  construing  the  several  covenants  in  their 
relation  to  each  other,  in  order  to  reach  the  meaning  which 
the  law  gives  to  the  language  of  the  parties.  The  rule  seems 
to  be,  that,  in  order  to  have  the  restriction  or  limitation  an- 
nexed to  the  first  affect  the  second  in  the  lite  mauner,  the 
two  covenants  must  be  connected ;  they  must  be  of  the 
same  import,  and  they  must  be  directed  to  one  and  the  same 
object ;  so  that  in  the  case  stated  of  a  qualified  covenant  as 
to  incumbrances,  with  a  general  covenant  of  warranty,  the 
latter  was  held  not  to  be  restricted  or -limited  in  its  effect  by 
the  limitations  of  the  first.'  In  carrying  out  their  illusti-a- 
tion,  the  court  re^er  to  the  case  of  Howell  v,  Richards,'  where 
it  is  said,  "  The  covenant  for  title,  and  the  covenant  for  right 
to  convey,  are  connected  covenants,  generally  of  the  same 
import  and  effect,  and  directed  to  one  and  the  same  object ; 

'  BroWD  c.  TomUoion,  2  OiMoe  (Iowa),  fi26. 

*  EaUbrook  o.  Smith,  6  Qny,  6T2,  677;  2  Sngd.  Tend.  527  et  ug.;  Samow 
V.  WilUunt,  8  Hu*.  162,  202,  214;  BroiniiDg  ■>.  Wrisht.  2  B.  &F.  IS;  HoireU 
V.  Hicbardt,  11  Eut,  63* ;  Smith  d.  Compton,  8  B.  1  Ad.  1&9. 

■  Howell  V.  Bichudj,  11  Eut,  688.    See  GaiiufoTtb  «.  Griffith,  1  Saund.  &1. 
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ftnd  the  qualifying  langut^^o  of  the  one  may  therefore, 
properly  enough,  he  considered  as  virtually  transferred  to, 
and  inoluded  in,  the  other  of  them.  But  the  coreuant  for 
quiet  enjoyment  is  of  a  materially  different  import,  and  di- 
i-eoted  to  a  distinct  object."  The  court  go  on  to  say :  "  That 
he  might,  from  motives  of  prudence,  be  unwilling  to  subject 
himself  to  a  suit  for  the  existence  of  an  incumbrance,  which 
he  is  willing  to  covenant  shall  never  be  suffered  to  dbturb 
his  grantee."  In  another  case,  the  court  lay  it  down  as  a 
general  rule,  that  a  general  covenant  will  not  be  held  to  be 
qualified  by  others,  unless  in  some  way  connected  with 
tliem.i  Thus  where  the  prior  covenant  in  a  deed  was,  that 
the  grantee  should  hold  the  premises  free  from  the  claims  of 
all  persons  whomsoever,  and  was  succeeded  by  one  warrant- 
iug  the  premises  against  all  legal  claims,  "  in  virtue  of  said 
C'a  patent  and  deed  to  me,"  it  was  held,  that  the  general 
warranty  was  not  restricted  by  the  limited  terms  of  the  sec- 
ond covenant.'  But  where  a  collector  of  taxes  sold  an  estate 
as  such,  and  covenanted,  in  his  capacity  of  collector,  to  war- 
rant and  defend  the  granted  premises,  it  was  held,  that,  aa  he 
followed  the  statute  form  of  conveyance,  his  covenant  was 
not  to  he  regarded  as  personal,  but  made  in  his  public  capacity. 
Had  he  made  the  sale  as  executor  or  administrator,  actiug  in 
alieno  jure,  any  covenants  he  should  have  made  would  have 
bound  him  personally.'  So  where  the  grantor  first  recited  in 
his  deed  a  declaration  of  good  and  full  power  to  sell  and  dis- 
pose of  the  tract,  followed  by  a  covenant  to  warrant  and 
defend,  &c.,  *'all  our  right,  title,  claim,  £c.,  ^unst  the  just 
claims  of  all  persons,"  it  was  held  to  amount  to  general  cove- 
nant of  waiTantj.*  And  in  Cornell  v.  Jackson,  where  there 
were  covenants  of  seisin  against  incumbrances  and  warranty, 
with  a  clause  expressly  limiting  the  covenants  against  iucura' 
brauces  and  warranty  to  the  land  within  certain  points,  it 
was  held  that  the  covenant  of  seisiik  was  not  thereby  limited 
or  restricted  to  this  portion  of  the  premises.' 

I  SmlUi  D.  Complon,  S  B.  &  Ad.  ISQ.  ■  Bowe  v.  HeaUi,  2S  TexM,  014. 
■  Wilton  V.  Cochran,  11  N.  H.  899.  See  Snmner  e.  WillUunt,  8  HaM.  102. 
*  Peck  V.  Heniley,  20  TeiM,  fl78. 

'  Cornell  p.  Jotkion,  S  Ctuh.  600,  606;  Funk  v.  VooeicU,  11  S.  4  R.  IW 
Alexander  ».  SviaeOMr,  10  Ho.  MO. 
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S5  a.  Of  the  nature  of  the  foregoiog  inquiry  is  the  queation 
which  sometimes  arises  under  a  grant,  where  there  is  an  out- 
standing chai|;e  like  a  mortgage  upon  the  premises,  and  the 
same  are  described  as  being  under  such  chaise  or  mortgage, 
vhether  the  purchaser  thereby  assumes,  in  law  or  equity,  a 
personal  obligation  to  pay  the  same.  The  case  is  fully  con- 
udered  in  Stebbins  tf.  Hall,  where  it  is  held,  that,  in  order  to 
charge  such  purchaser  peraonally,  the  language  of  the  deed 
should  be  "  subject  to  the  payment "  o£  the  outstanding  mort- 
gage, or  that  "  it  forms  a  part  of  the  purchase-money  which 
the  grantee  in  the  deed  assumes  to  pay,"  or  some  equivalent 
expression,  which  clearly  imports  that  an  obligation  is  in 
tended  to  be  created *by  one  party,  and  ia  knowingly  assumed 
by  the  other.' 

S6.  But,  by  statute  in  Kew  York,  no  covenant  ia  to  be  im- 
plied in  any  conveyance  of  real  estate,  whether  auch  deed 
contains  special  covenants  or  not.^  But  this  does  not  extend 
to  implied  covenants  in  leases,  which  are  left  as  at  common 
law.*  On  the  other  hand,  in  several  of  the  States,  if  one 
grant  land  by  deed,  without  any  express  covenant  therein,  it 
is  provided  by  statute  that  there  is  thereby  an  implied  cove- 
nant on  his  part  that  he  is  seised,  that  they  are  free  of  incum- 
brances created  by  him,  and,  for  quiet  enjoyment,  as  against 
all  acts  done  by  the  grantor.*  In  Delaware,  "grant,  bar- 
gain, and  sell,"  unless  specially  restrained,  imply  a  special 

1  SlebUos s.  Htll,  29  Baib.  624 ;  TilloUonD.  Bo7d,4Saand.6ie;  Mnmiy  s. 
Smith,  1  Duer,  *l'2i  Trolter  v.  Hughea,  2  Vt,  Ti;  atut,  vol.  ],  p.  •G16,  ■571, 
Gkge  V.  Brewtter,  81  N.  T.  221 ;  Belmoal  d.  Conmn,  H  N.  Y.  488. 

>  2  N.  T.  Ber.  Sut.  4th  ed.  p.  146,  §  153 ;  Sut.  at  LaTge,  vol  1,  p.  689, 9  140. 
So  in  MlDDWoU,  Comp.  SuL  1868,  a  S5,  {  1 ;  SUt.  at  Urge,  1873,  toI.  1,  c,  86, 
I  I ;  Oregon,  Stat:  1856,  p.  GIS,  S  1;  Gea.  Law*,  1872,  p.  616;  Wiicooiln,  ReT. 
Stat  1858.  c.  86,  t  6 ;  Oliio,  Walk.  Am.  I««,  881 ;  North  Caniliiia,  RickeU  v. 
mckcD*,  1  Murph.  848. 

*  Tone  V.  Brace,  11  Ftuge,  666, 669 ;  iUjor,  &a  v.  Uabie,  8  Rem.  160 ;  Yer- 
uam  e.  Smith,  15  N.  Y.  827,  unleM  the  lea«ei  ue  in  fee  or  perpetuity.  Caicer 
V.  Ban,  89  Barb.  69. 

*  HiMuippl,  Code,  1867,  p.  809.  art  IS ;  ReT.  Code,  1871,  j  2299;  CaIifor> 
Dia,  Wood,  Dig.  1868,  pp.  100,  105;  Code,  1872,  {  lllS;  AtIuimm,  Dig.  SUC 
1858,  c.  87,  {  1 ;  PeoniylTaiiia,  Ford.  Dig.  1867,  p.  229,  J  66;  Do.  1872,  toL  1, 
p.  472,  i  75 ;  Illinoii,  2  Comp.  But.  961 ;  Ber.  Sut  1874,  p.  BO,  S  8 ;  Alabama, 
Code.  1852,  %  1314;  1867,  {  1684;  Minonri,  Rer.  Stat.  1856,  c.  S%  S  14;  SUL 
1872,  rol.  1,  c.  36,  S  8  i  Dtexel  o.  Miller,  49  Feim.  SC  249. 
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[*67SJ  varraQty  against  a  *  grantor  and  bis  heirs  and  all 
persona  claiming  under  him.^  In  Indiana,  a  warranty 
of  title  must  be  inserted  if  iutended.*  In  Iowa,  the  words 
*'  gi'ant,  baigain,  and  eell,"  in  a  deed,  were,  by  statute,  once 
construed  to  be  expi'esB  covenanta,  1,  of  seisin ;  2,  gainst 
incumbrances  done  or  suffered  by  the  grantor,  or  those  claim- 
ing under  him  ;  and  3,  for  further  asenrance.  A  similar  pio- 
vieion  was  contained  in  stat.  6  Anne,  c.  85,  §  SO,  and  is  aaii. 
to  have  been  re-enacted  in  Pennsylvania,  Indiana,  IlUnoia, 
Alabama,  Mississippi,  Arkansas,  and  Missouri.*  But  now,  by 
the  stat.  of  8  J^  9  Vict.  c.  106,  "  give "  and  "  grant "  ate 
no  longer  a  covenant  in  law ;  and  snch  seems  to  be  the  effect 
of  the  present  code  of  Iowa.*  But  the  mling  of  the  courts  of 
the  different  States,  as  to  the  extent  of  the  covenants  implied 
from  these  words,  do  not  seem  to  be  uniform.  Thus,  in  Gratz 
V.  Ewalt,  the  court  held  that  it  was  a  covenant,  "  that  the 
griintor  had  done  no  act  uor  created  any  incumbrance  whereby 
the  estate  granted  by  him  might  be  defeated ;  that  the  estate 
was  indefeasible  us  to  any  act  of  the  grantor."  Ch.  Kent 
approves  of  this  construction,  and  expresses  an  opinion  that 
the  same  doctrine  would  apply  to  the  same  statutory  Ian- 
guE^e  in  other  States ;  though  the  subject  is  now  regulated' 
in  New  York  by  statute,  as  already  stated.'  In  Iowa,  a  gen- 
eral covenant  of  warranty  was  held  to  be,  in  effect,  a  covenant 
againut  incumbrances,  and  broken  by  an  existing  incumbrance, 
although  no  measures  may  have  been  taken  by  the  incum- 
bi-ancer  to  disturb  the  grantee  in  his  possession.*  In  Alabama, 
the  same  construction  is  applied  to  the  covenant  created  by 
the  words  "  grant,  bargain,  and  sell,"  as  that  of  the  courts  of 
PenoBylvania.  And  the  same  rule  applies  in  Mississippi  and 
in  Illinois.^    It  was  held,  however,  in  Illinois,  that  as  the 

1  Del.  Code.  18fi3.  c.  83,  {  2  j  Code,  1874,  c.  88,  (  2. 

I  Ind.  R«T.  Stat.  1S62,  c  28.  (}  12,  16 1  ISCil,  roL  1,  a.  IT,  j(  12, 16. 

<  Brown  t.  ToidLdioii.  2  Qreena  (Iow&),  627 ;  Funk  a.  OmwbU,  6  loirk,  6% 
61;  4  Kent,  Com.  474;  Gratz  v.  Evalt,  2  Binn.  9S ;  Funk  e.  Voneida,  11  S.  &  K. 
109 ;  Alfluoder  i>.  Schreiber,  10  Ho.  46a 

4  Funk  v,  Cmwell,  6  Iowa,  Sfi. 

*  1  SUl.  at  Large,  689  c.  1.  tit.  S,  |  140. 

•  Funk  V.  Creawell,  6  Iowa,  69,  Bfi. 

I  Roebuck  *.  Dupuy,  2  Ala.  688  j  Latluin  v.  Uargan,  1  B.  &  U.,  Ch.  Sll ; 
FrattjnuQ  V.  WUknj,  IS  lU.  249;  Hawk  «.  MoCuUoogh,  21  lU.  220. 
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words  *'  grant,  bargun,"  &o.,  constituted  a  statute  coTenast, 
an  Hfter-acquired  title  would  enure  to  the  benefit  of  a  grantee, 
in  &  deed,  containing  these  words,  to  the  same  extent  as  if 
there  bad  been  full  coTenants  of  warranty ; '  but  in  Missouri 
they  are  regarded  as  express  coTenants  of  eeiiun,  gainst  in- 
curabranoes,  and  of  further  assurance.^ 

86  a.  Sometimes  a  certain  number  of  acres  or  quantity  of 
land  in  the  granted  premises  is  intended  to  be  guaranteed  or 
uiiitured  to  the  grantee,  and  words  to  that  effect  have  been 
ht'ld  to  amount  to  a  coTenant.  The  question  in  the  numerous 
cases  which  have  arisen  has  been,  whether  the  reference  to 
quantity  is  a  part  of  the  description  of  what  is  intended  to  be 
granted,  or  intended  as  an  assurance  of  the  quantity  men- 
tioned.  It  may  be  stated,  generally,  that  where  the  number 
of  acres  is  referred  to  as  an  *'  estimated  "  quantity,  or  coupled 
with  the  clause  of  "  more  or  less,"  or  is  clearly  a  matter  of 
description,  it  is  not  a  coyeuant.^  So,  where  the  quantity  is 
mentioned  in  addition  to  the  boundaries  in  t}ie  description  of 
the  estate,  the  quantity  yields  to  the  boundaries  if  they  do 
not  coincide.^  If,  on  the  other  hand,  the  quantity  be  "  of 
the  essence  of  the  contraot  between  the  parties,  the  covenant 
is  construed  relatively  to  the  quantity  of  land  conveyed,  and 
is  to  be  deemed  an  assurance  to  the  purchaser  of  the  exist- 
ence of  that  quantity." '  The  rule  as  stated  by  Gray,  J.,  in 
its  application  to  executed  as  well  as  executory  contracts  to 
convey  land,  is  this  :  "  In  the  ^reemeut  for  the  sale  and  pur- 
chase of  lands  for  an  entire  sum,  either  a  desoriptioo  of  the 
land  by  its  boundaries,  or  the  insertion  of  the  words  '*  more 
or  less,"  or  equivalent  words,  will  control  a  statement  of  the 
quantity  of  land,  or  of  the  length  of  one  of  the  boundary-lines ; 
so  that  neither  party  will  be  entitled  to  relief  on  account  of  a 
deficiency  or  surplus,  unless,  in  case  of  so  great  difference  as 
will  naturally  raise  the  presumption  of  fraud  or  gross  mistake 

•  jyyroll  ■>■  Haydr,  24  Ul.  B36;  King  v.  OilMn,  S3  U.  85S. 

*  Ahxander  v.  Bobreiber,  10  Mo.  400. 

*  Hall  r.  Mafbew,  15  Hd.  561 ;  Wright  r.  Wright,  84  AU.  194;  B«all  b. 
Bn^ulur,  36  Oft.  564, 667 ;  Powell  v.  Clark.  6  Hui.  S55,  li  r«gufl«d  m  dMcriih 
lion  only  in  abMDc«  of  ezpreu  caTMumt.  Sm  Hum  v.  Feanon,  2  Johna.  ST  i 
Ferkini  v.  Webater,  2  N.  U.  287. 

•  Jackun  ■.  Moon,  6  Cow.  TIT.  *  Beall  v.  Bnrkbaltar,  np. 
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in.  the  very  essence  of  the  contract."  '  And  a  Tendor  would 
be  liable  for  false  representations  as  to  the  quantity  or  extent 
of  the  premises  granted,  if  accompanied  with  damage,  whether 
his  deed  contains  covenants  or  not ;  *  and  this  would  be  so 
for  one  reason,  that  a  covenant  of  warranty  as  to  the  quantity 
of  land  conveyed  by  deed  cannot  be  raised  by  parol  proof  of 
representations  made  at  the  time  of  executing  the  deed.* 

ST.  Although  the  question  as  to  what  damf^es  may  be  re- 
covered for  the  breach  of  any  of  these  covenants  may,  per* 
baps,  belong  more  properly  to  the  subject  of  remedy  than  to 
that  of  title  to  real  property,  it  cannot  be  out  of  place  to  say 
a  few  words  upon  the  rules  which  different  courts  have  coa- 
sidered  applicable  in  deciding  such  questions.  la  Pennsyl- 
vania, a  purchaser  with  warranty  may  retain  from  bis 
purchase-money,  if  not  yet  paid,  a  sum  adequate  to  the  loss 
he  may  sustain  by  a  breach  of  the  covenant.*  While,  iu  re- 
spect to  some  of  these,  the  rule  is  substantially  the  same  in 
all  the  courts,  in  respect  to  others  there  is  a  great  and  irrecon- 
cilable diversity,  which  it  will  be  sufficient  to  state,  without 
an  elaborate  explanation  of  the  grounds  of  difference. 

S8.  In  the  first  place,  where  the  coveuant  of  seisin  is  broken, 
the  measure,  with  few  exceptions,  is  the  purchase-money  and 
interest  The  consideration  for  which  the  purchase-money 
was  paid  having  failed,  the  damages  never  exceed  this.*  The 
sum  stated  as  the  consideration  in  the  deed  may  be  controlled 
by  evidence,  and  shown  to  be  more  or  less  than  the  sum  men- 
tioned.* So  the  value  of  what  was  given  as  the  consideration, 
if  it  be  land  or  chattels,  may  be  shown  as  the  ground  of  dam- 

>  Noble  ■>.  Googiiu,  99  HaM.  281.    8w  tito  TarbeU  v.  BowmiD,  103  Mm*. 

>  Whitney  ■>.  Allure,  1  ComiL  308.    See  Dobell  o.  Sterent,  8  B.  4  C.  B23. 
)  Cabot  K.  Chriitie,  42  Verm.  121. 

*  Wilton  D.  Cochno,  46  Penn.  280. 

*  Bawle,  Cor.  3d  ed.  68,  and  note  for  Amertcan  eaaei;  4  Kent,  Com.  4T5; 
Staatir.  TeoEyck,  SC^nea,  lll;Mantoni>.  Hobbi,  2Maii.  488;  Se<t^.  Dan. 
188;  Nutting  r.  Herbert,  87  N.  H.  840;  Wilion  r.  Forbet,  2  Der.  (Law)  89; 
Brandt  e.  Fotter,  6  loira,  296 ;  Barton  o.  Reeds,  20  Jnd.  98.  It  ii  the  idid  actu- 
ally pal^i  and  not  the  lom  mentioned  In  the  deed ;  Bingham  b.  Weiderwax, 
1  Conut  613;  Dayton  >.  Warren,  10  Minn.  287;  Tucker  v.  Clarke,  3  Sandf. 
Ch.9a. 

*  Belden  b.  Sejmoor,  B  Conn.  811,  812 ;  Lawton  «.  BacUngham,  16  Iowa,  22 
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1^63.'  And  where  the  consideration  cannot  be  aacertuned, 
or  its  valne  shown,  the  rule  of  damages  will  he  the  value  of 
the  estate  at  the  date  of  the  conTejanoe.'  Damages  are 
allowed,  pro  rata,  if  the  seisin  fail  as  to  a  part  of  the  granted 
premise^.'  An  exception  to  this  rale  preTBiled  where  one 
not  seised  conveyed  with  coTenants  of  seisin  and  warranty, 
and  then  acquired  a  title  to  the  estate ;  for  then,  as  this 
enured  hy  force  of  the  covenant  of  warranty  to  the  benefit  of 
the  grantee,  it  was  held  that  he  could  no  longer  maintain  an 
action  to  recover  back  the  purchase-money.*  But  if  he  had 
been  evicted  by  the  r^htful  owner,  he  could  not  have  been 
compelled  to  accept  the  newly-acquired  title  of  his  grantor, 
but  might  have  sued  foi  the  puTchaee-nioney  if  he  chose  so 
to  do.'  So  where  the  grantee,  under  a  deed  with  a  covenant 
of  seisin,  enters  and  eiijoya  the  estate,  and  from  lapse  of  time 
has  ceased  to  be  liable  for  the  profits  at  the  suit  of  the  real 
owner,  it  would  seem,  that,  in  an  action  to  recover 
hack  the  purchaBe-money  *  and  interest,  he  must  [•674] 
allow  for  the  profits  so  received  by  him.'  So  where 
the  covenant  was  that  the  grantor  was  seised  of  an  indefeasi- 
ble estate  in  fee,  and,  there  being  an  outstanding  title,  the 
covenantee  sues  for  a  breach  before  he  is  interfered  with  by 
the  true  owner,  on  the  ground  of  a  breach  because  the  char< 
acter  of  the  grantor's  seisin  was  not  such  as  answered  the 
terms  of  the  covenant,  he  will  be  entitled  to  recover  only  his 
actual  damages.  So .  in  another  case,  for  a  similar  breach, 
nominal  damages  alone  were  recovered,  because  he  had  been 
permitted  to  occupy  under  his  grant  until  hia  title  had  become 
complete  by  adverse  enjoyment.^   In  Kincaid  v.  Brittain,  where 

1  Hodgei  v.  Th>76T,  110  Hau,  28S. 

■  Smith  V.  Strong,  14  Kck.  128.  In  thia  and  the  preceding  ow,  the  action 
waa  upon  corenaoti  in  respect  to  landi  riloate  in  other  Staica  than  where  the  ao- 
tiona  were  brought. 

I  Morria  v.  ^elpa,  6  Johoa.  49,  6fi ;  Benapland  v.  MiiKeen,  28  Penn.  St.  124, 
184;  Lee  v.  Dean,  3  Whart.  8S1;  Rawle,  Cot.  3d  ed.  89;  ComeU  v.  Jackson, 
t  Cnih.  610;  Partridge  v.  Hatch,  18  N.  H.  4«S. 

*  Baxter  v.  Bradbury,  SO  Me.  260 ;  King  d.  Oilson,  32  HI.  856. 
(  Blanchard  i:.  Ellis,  1  Ora}>,  IBS,  200  ;  ante.  p.  -476. 

•  WhiUng  V.  Dewej,  16  Pick.  428,  486 ;  Catlin  v.  Hurlburt,  S  Term.  40S,  409. 
I  Garfield  «.  Williams,  2  Term,  327 ;  Wilson  o.  Forbes,  2  Der.  SO,  36.    Be* 

Rawle,  Cov.  3d  ed.  74,  and  note ;  Cottoa  c.  Ward,  8  Mon.  801 ;  B«eie  v.  Smith. 
12  Mo.  844 ;  Morrison  >.  Underwood,  20  N.  H.  869. 
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Uie  coTenaot  of  seisin  was  considered  as  a  cootiDuiog  one,  the 
court  discuss  the  question  of  dam^es  for  a,  bread)  thereof: 
"  If  untrue,  it  is  broken  the  instant  it  is  made ;  uid  ftn  imme- 
diate right  of  action  accrues  to  the  purchaser  to  sue  for  the 
breach,  and  be  is  entitled  to  recover  damages,  the  measure  of 
which  may  be  the  consideration-money  and  interest,  or  a  less 
amount,  or  mere  nominal  damages,  according  to  the  nature 
and  extent  of  the  breach  in  the  particular  case.  If  the  failui-e 
of  title  be  only  as  to  part  of  the  land,  or  if  the  purchaser  has 
himself  extinguished  the  paramount  title,  or  if  his  actual  pos- 
session be  of  such  a  character,  and  continued  for  such  a  length 
of  time,  as  to  make  the  title  valid  under  the  statute  of  Umita- 
tions,  or  if,  for  other  cause,  the  breach  be  merely  a  technical 
one,  the  purchaser  will  not  be  entitled  to  have  the  damagen 
measured  by  the  consideration-moaey  and  int«reat.  Such  is 
the  proper  measure  of  damages,  only  where  there  is  an  entire 
failure  of  title,  or  where  the  purchaser  has  the  right  to  treat 
it  as  such  ;  and  in  the  latter  case,  the  effect  of  a  recoTciy  of 
an  equivalent  in  damages  would  be  to  entit'e  the  batgiunor 
to  a  i-eoonveyance."  ^  In  Cornell  v.  Jackson,  the  grantor  was 
disseiaed  of  a  part  of  the  granted  premises,  so  that  no  actual 
aeisin  passed  to  the  grantee.  The  grantee,  some  years  after, 
and  before  any  seisin  regained,  conveyedthe  part  in  posses- 
eion  of  the  disseisor  to  a  third  person  by  release.  The  first 
grantee  sued  on  the  covenant  of  seisin  in  his  deed,  and  leoov- 
ered.  His  grantor  had,  in  the  mean  time,  sued  for  and  re- 
covered seisin  gainst  the  disseisor ;  so  that  the  title'  to  the 
part  recovered  enured  by  way  of  estoppel  to  his  grantee, 
under  the  covenant  of  warranty  in  the  original  deed.  It  was 
held,  that  the  plaintiff,  in  the  action  upon  the  covenant  of 
seisin,  was  entitled  to  recover  the  purchase-money  and  in- 
terest, pro  rata,  according  to  the  value  of  the  part  of  which 
the  seisin  failed  compared  with  the  value  of  the  whole  prem- 
ises, deducting  the  value  of  the  part  which  had  enured  to  him 
by  estoppel.^  It  may  be  added,  that  when  one  recovery 
undef  a  covenant  of  seisin,  the  consideration  paid  and  intei^ 

>  KIncdd  D.  BrittaJo,  6  Snetd,  12S,  124 ;  Bnndt  «.  Farter,  fi  lowft,  IM< 
906. 

*  Cornell  v.  Imekton,  S  Cuih.  GM. 
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est,  it  is  Uifl  tru«  amount  tlias  paid,  and  not  merely  wbat  is 
stated  as  the  consideration  in  the  deed.* 

S9.  As  the  covenant  against  incumbrances  is  one  of  indem- 
nity, the  coTenantee  can  recover  only  nominal  damages  for  a 
breach  thereof,  unless  he  can  show  that  he  has  sustaiued  ac- 
tual loss  or  injury  thereby,  or  has  had  to  pay  money  to  remove 
the  incumbrance.'  Thus,  if  the  incumbreQce  be  of  a  penna- 
neot  character,  such  as  a  right  of  vray  or  other  easement 
which  impairs  the  value  of  the  premises,  and  cannot  be  re7 
moved  by  the  purchaser,  as  a  matter  of  tight  the  damages  . 
will  be  measured  by  the  diminished  vidue  of  the  premises 
thereby  occasioned,  to  be  determined  by  a  jury."  So,  if  it 
consist  of  an  outstanding  mortg^e  which  the  covenantee  has 
paid  and  discharged,  be  will  be  entitled  to  recover  the  amount 
BO  paid,  and  interest,  provided  it  is  less  than  the  vnlue  of  the 
land.*  But,  until  he  shall  have  removed  such  incumbranoe, 
the  grantee  can  recover  only  nominal  damages,  for  the  obvi- 
ous reason,  that,  if  another  person  is  liable  for  the  mori^sge- 
debt,  the  holder  of  the  mortgage  may  never  avail  himself  of 
bis  mortgage  lien  upon  the  land,  or  disturb  the  purchaser 
io  the  enjoyment  of  the*  premises.'  If  the  incum- 
brance be  an  attachment  upon  the  land,  which  is  *  af-  [*675] 
terwards  enforced  by  levy  upon  it,  the  measure  of 
damages  will  be  the  amount  for  which  the  same  was  so  levied 
upon,  atid  by  which  the  judgment  was  satisfied ;  for  the  pur- 
chaser, in  such  a  case,  has  actually  been  dispossessed,  and  must 
pay  that  sum  to  regain  his  possession  and  estate."  If  the  in- 
cumbrance is  of  a  kind  which  admits  of  being  removed,  and 
the  purchaser  shall  have  extingui^ed  it,  be  may  recover  upon 

t  Binghua  v.  Weiderwax,  1  Comit  514;  Sedgw.  Dumsgei,  8d  ed.  172. 
1  Bawle,  Cot.  3d  ed.  184]  MorriaoD  v.  nnderirood,  20  N.  H.  860;  Funk  *. 
Cmwell.  6  Clarke  (Iowa),  62. 

*  Hariow  ti.  Thomai,  15  Pick.  66]  Batchdder  v.  StnrgU,  S  Caih.  301,206; 
Lamb  V.  Danforth,  69  SMne,  822 ;  Ha^nei  v.  Toang,  86  Maine,  667 ;  caMt  ot 
exiling  highway*,  mat,  *6G0,  pi.  14. 

*  PreacQlt  v.  Traetnaii,  4  Masi.  627;  Norton  v.  Babcock,  2  Het  610,  SIS; 
Eftabrook  v.  Smith,  6  Gra;,  672. 

*  Wthird  v.  Dallud,  12  Man.  8M ;  Tnfti  v.  Aduiu,  8  Fide.  647  i  Funk  a. 
TomM>,I1S.  &R,  112. 

*  Barrett  B.  Porter,  14  Man.  142 ;  Wjnnan  v.  Brigden,  4  UAm.  160. 
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his  covenant  what  he  may  have  fairly  and  reasonably  paid  for 
such  extinguishment.^  So  ha  may  recover  whatever  actual 
damage  he  may  have  sustained  by  the  incumbrance,  although 
the  covenantor  may  have  removed  it  before  action  brought.' 
But  it  seems  that  the  purchaser  is  not  bound  to  redeem  ;  and 
if  the  incumbrance,  by  a  &ilure  to  redeem,  grows  into  an  ab- 
solute estate,  and  the  purchaser  thereby  loses  his  title  alto- 
gether, he  may  recover  in  damages  the  purchase-money  and 
interest.^ 

40.  The  following  principle,  applicaHe  as  well  to  an  action  . 
upon  a  covenant  of  seisin  as  to  that  i^inst  incumbrances  and 
of  warranty,  seems  now  to  be  settled :  If  such  covenantee 
recover  and  receive  of  the  covenantor  full  satisfaction  in  dam- 
ages for  the  value  of  the  premises,  equal  to  the  purchase- 
money  and  interest,  his  covenantor  and  grantor  is  thereby 
remitted  to  his  right  and  title  to  the  granted  premises  as  he 
held  them  before  he  had  granted  thfem  away,  and  the  cove- 
nantee would  be  estopped,  by  such  a  judgment,  to  set  up  his 
title-deed  against  his  grantor.* 

41.  In  the  matter  of  the  rule  of  dam^es  for  the  breach  of 
the  two  covenants  thus  far  considered,  there  does  not  appear 
to  be  substantially  any  difference  between  the  several  Ameri- 
can courts.  But  in  respect  to  the  covenant  of  warranty,  or 
for  quiet  enjoyment,  there  would  be  found  differences  of  a 
most  decided  character.  This  depends  upon  the  theory 
which  they  adopt  in  applying  the  law.  In  some  of  the 
States,  the  covenant  of  warranty  is  assumed  to  take  the  place 

of  the  ancient  warranty  of  the  feudal  law ;  and  by 

[*676]  that,  if  the  vassal  was  evicted  of  his  *  lands  by  a  better 

paramount  title,  he  received  £rom  his  lord  other  lands 

'  Bawie,  Cor,  8d  ed.  ISB,  and  note  or  Anuriean  euea;  MotHmd  v.  Under- 
wood. 20  K.  H.  369 ;  Faak  v.  Creiirel],  6  lows,  62,  64 ;  Yank  e.  Voneida,  11  S. 
&R.  lis,  114,  117. 

»  Wetherbee  r.  Bennett,  2  Allen,  429. 

>  Bawle,  Cov.  3d  ed.  148;  Blancbwd  v.  Elli*,  1  Qnj,  196,  208;  Oispd  v. 
Bull,  IT  Ma».  218. 

*  Porter  a.  Hill,  9  Mas*.  84,  86;  Stituon  r.  Sumner,  Id.  147, 160;  Blanchard 
>.  Ellii,  1Gn7,  196,  208;  Purker  v.  Brown,  16N.  H.  176,  188;  Einaid  b.  Bri»- 
tetD,  6  SoMd,  1S4. 
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u  a  subetitute,  of  the  same  valwe  at  thote  he  had  lost,  eompuUd 
a»  althe  time  of  the  warranty.  Aa  the  thing  recovered  now 
is  money,  instead  of  land,  the  same  idea  is  carried  out  by  giv- 
ing to  the  parl^  who  has  lost  his  land  the  money  he  paid  for 
it,  and  interest,  so  as  to  restore  him  to  his  original  condition 
in  that  respect.^  And  in  such  action,  if  the  ooaveyance  and 
covenant  be  made  to  two  persona  as  tenants  in  common,  they 
may  sne  separate  actions  for  the  breach  thereof  in  respect  to 
his  own  interest  and  freehold.'  Where  one  purchasml  land 
with  covenant  of  warranty,  which  was  under  mortgf^e,  and 
be  yielded  to  a  foreclosure  thereof  by  sale  of  the  premises, 
wherein  he  became  purchaser,  he  recovered  as  dami^es,  in 
his  action  upon  the  covenant,  what  he  had  to  pay  to  satisfy 
the  mortgf^ee's  claim.'  In  other  States  the  covenant  is  re- 
garded as  one  of  indemnity,  and  the  rule  of  damages  is  to 
restore  to  the  covenantee  what  he  shall  have  lost  by  the  ^I- 
ure  of  the  other  par^  to  keep  his  covenants ;  and  therefore 
the  measure  of  dam^es  is  the  value  of  the  premises  at  the 
time  of  tbfl  eviction.  Thia,  of  course,  covers  improvements 
made  by  the  occupant,  and  the  increased  value  of  the  prem- 
ises ariwng  from  the  general  rise  of  property,  or  any  other 
circumstance. 

41  a.  In  Illinois,  the  court  gave  effect  to  a  covenant  of 
warranty,  although  the  grantor,  when  he  made  the  deed,  was 
out  of  possesion,  and  bad  no  title  to  the  land  granted ;  and 
held  that  the  grantee  might  sue  upon  it,  without  first  making 
an  entry  or  being  onstod.  If  he  enter  under  his  deed,  and 
convey  the  land  to  a  third  party,  this  covenant  of  warranty 
attaches  to  the  land,  and  runs  with  it,  so  that  bis  grantee  or 
any  subsequent  purchaser  may  sue  upon  it  as  running  with 
the  land.  And  the  court  favor  the  idea,  as  a  general  propo- 
rtion, that  IC  a  grantor  or  covenantor  have  neither  title  nor 
possession,  and  convey  with  covenant  of  warranty,  any  gran  tee 
under  his  grantor,  however  remote,  may  sue  the  covenant, 
and  the  covenantor  would  be  estopped  to  deny  that  he  had 

1  Rawle,  Cot.  Sd  ed.  8t8 ;  Brandt  t>.  Fottef,  6  Iowa,  298. 

•  Lamb  >.  Daoforth,  69  Hatne,  824. 

*  Clajcomb  p.  Unngar,  CI  HL  STT. 
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estate  enough  in  the  land  to  cany  the  coTenant,  and  eaoh 
intermediate  grantor  would  be  alike  estopped.' 

42.  It  ia  hardly  necessary  to  aay,  that,  in  a  country  where 
the  value  of  lands  is  changing  rapidly  from  a  great  variety 
of  causes,  it  is  a  question  of  great  moment  to  the  respective 
parties,  whether  the  one  or  the  other  of  these  rules  is  to  pre- 
vail. Mr.  Rawie  has  collected  the  cases  in  the  different 
States  bearing  upon  this  point;*  from  which  it  appears  that 
the  value  of  the  land  at  the  time  of  eviction  is  adopted  as 
the  measure  of  damages  in  Connecticut,  Vermont,  Maine, 
South  Carolina,  and  Massachusetts.  The  States  which  adopt 
the  value  of  the  lands  at  the  time  of  conveyance,  as  the  meas- 
ure of  dam^es,  are  New  Jersey,  Vitginia,  Tennessee,  New 
Hampshire,  New  York,  Pennsylvania,  Ohio,  North  Carolina, 
Geoi^ia,  Kentucky,. Indiana,  Arkansas,  Missouri,  Iowa,  Wis- 
consin, and  the  courts  of  the  United  States.  By  the  value  of 
the  estate,  at  the  one  time  or  the  other,  as  the  measure  of  the 
damages,  will  be  understood  the  Umit  to  which  the  law  allows 
the  party  to  recover ;  while  there  are  often  circumstances, 
which  it  is  not  proposed  here  to  stop  t«  explain,  which  would 
reduce  this  amount,  in  certain  cases,  below  that  limit.  And 
it  may  be  added,  that  if  a  covenantee,  against  whom  an  action 
is  brought  by  one  claiming  the  land  to  recover  the  same,  de- 
fend against  the  suit  in  good  faith,  and  is  evicted  by  a  judg- 
ment, he  will  be  entitled  to  recover  of  his  covenantor  the 
costs  of  such  suit,  and,  as  held  by  some  courts,  the  fees  he 
may  have  had  to  pay  for  counsel.  But,  in  Massachusetts, 
this  last  item  is  not  allowed.*  It  may  be  added,  that  the 
rule  adopted  by  the  majority  of  the  States,  as  above  explained, 

is  the  one  in  force  by  the  Euglish  common  law.* 
[•677]  There  are  other  *  topics  connected  with  the  nature 

and  character  of  deeds  which  it  would  be  proper  to 
consider  in  this  connection,  if  it  were  proposed  to  discuss  the 

>  Wwd  ■>.  IatUh,  U  ni.  489. 

■  Rawle.  Cot.  SI4-321;  Nmuiallr  v.  VThile,  8  Met-  (Kjr.)  693;  Burtoa  *. 
Beedi,  SO  Ind.  98 ;  Gore  v.  Bruier,  8  Mu*.  E28. 

*  Howe  D.  Heath,  28  Teiu,  614 ;  Morru  d.  Rowan,  2  Hairiaon,  800 ;  IUw\a, 
Cot.  8d  ed.  99-104;  LefflngweU  v.  Elliott,  10  Tick.  204. 

<  Lowu  n.  CampbeU,  B  Tsnnt  716. 
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wliole  subject,  auch  as  how  deeds  may  be  avoided,  either  by 
the  parties  or  creditors,  and  how  they  are  to  be  construed,  and 
the  like.  But  to  do  this  would  extend  this  work  altogether 
beyond  its  proposed  limits ;  and  the  reader  mast  be  referred 
for  these  to  treatises  upon  deeds  and  conveyancing,  which 
are  easily  accessible  to  any  one  de^roua  of  pursuing  the  in- 
Testigation. 
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•CHAPTER  VI. 

TITLB    BT    DBVISE. 


1.  ffiftoty  of  defisei  of  land  in  England. 

2.  Btatnte  <rf  willi,  S2  and  84  Uearj  VIIL 

5.  No  vltnwMi  Doceuarj  under  (tatnte  of  wilb. 
i.  Willi  ambalatoi7  till  UaUtor'i  death. 

6.  WitneMoi  to  wiUa  to  teatify  of  t«slator'«  CMfmdXr, 
6.  WitnoNM  mutt  •nbicribe  in  teitator'i  pretence. 
T.  WitneaM*  miut  be  competent  wjien  attealinB. 

8.  Fonns  of  wilU  of  land  governed  by  lex  ra  tUit, 

S.  How  manj  witneeaei  to  a  will  reqnired. 

10.  GSect  of  probate  of  a  will  on  title  to  land. 

11, 12.  At  what  prant  of  time  willi  ipeak. 

18.  Qnatificatloni  of  teitator  ai  to  capaci^.    - 
11  Will*  of  foMt  fioiMrt. 

16.  What  cooatitalea  a  "  lonnd  and  diapodng  mind." 

16.  Who  may  be  deriteei. 

17.  Of  d«vi«et  to  chariuble  naei  by  48  EUaabetli. 

16.  Bow  far  anch  deviiet  good  before  tha  atatnia  of  BllxabatL 

19.  What  may  be  derited  u  real  eitate. 

20.  DeTleee  may  take  adTantage  of  condition  brokm. 

21.  To  whom  lapsed  deniei  go. 

21  a,  LapM  at  to  one  doei  not  defeat  a  lecond  deviae. 

IS.  Of  deriae  of  right  of  entry  by  a  diaaeiMe. 

23.  Intention  of  teeUtor  af&cta  the  quantity  of  eetate  dSTited. 
28  a.  Of  changing  wordi  in  conitroing  daTitea. 

24.  What  terma  in  a  deriae  pan  a  fee. 

26.  A  perional  charge  create*  a  fee  in  land  deriaed. 

26.  Deriie  of  wild  land  conTeyi  a  fee. 

2T.  When  a  deviie  in  trost  pauei  a  fee. 

28.  Caiea  where  feet  are  created  by  implication. 

29.  An  abeolate  right  of  ditposal  ImpUei  a  fee. 

80.  Deriie  of  rent*  and  profltt  tame  at  of  land  ltid£ 

81.  Inlcrett  of  deriiee  vettt  od  death  of  teitator. 
81  a.  Of  derlsei  to  benefldariet  not  named. 

82.  How  deTiiet  may  be  defeated. 

1*879]    *88,  84.  Bevocation  of  a  wtU  by  change  of  ealate. 

86.  Conreyance  of  land  reTokei  a  deriw  of  IL 

88.  Effect  of  marriage  on  will  of  a  fimt  toU. 

87, 88.  Effbct  of  marriage  and  birth  of  child  on  a  will  luda. 

8S.  Eflbct  of  omitting  to  name  children  In  a  will. 
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40.  Of  tba  revoeatloD  of  a  prior  tQI  b^  k  new  one. 

11.  0]  denM  to  tn  heir  of  wbat  would  dMceud  to  him. 

42.  How  A  will  oaca  reroked  may  te  rarlTed. 

48.  No  d«viM  bUcM  eSbot  »£«iiul  Mieat  of  derltea. 

1,  It  remuns  to  spe&k  of  tiUe  by  Devise,  though  iieoes- 
8&rily  in  brief  temiB.  The  neceHaity  of  any  thing  beyond  a 
general  outline  of  what  is  requiute  to  constituto  a  good  de- 
vise, and  the  rules  of  constructioa  which  are  applied  in  giving 
it  effect,  is  obviated  by  extended  treatises  upon  the  subject, 
which  are  readily  accessible  to  iiie  reader,  especially  the  work 
of  Mr.  Jarman,  wi^  the  full  and  disoriminating  notes  of  the 
American  editor,  Mr.  Perkins,  and  that  of  Judge  Redfield, 
which  supply  all  that  can  he  reasonably  desired  by  any  one 
who  may  have  occasion  to  pursue  the  inquiry.  In  tracing 
the  history  of  devises,  from  their  first  introduction  into  Eng- 
land, it  is  ascertained  that  wills  of  land  were  in  use  among 
the  Saxons.  But  upon  the  introduction  of  the  fendal  system 
by  William  I.,  A.  D.  1060,  Uiey  were  abrogated,  for  various 
reasons.  In  the  first  place,  livery  of  seisin,  the  ordinary 
indicium  of  title  and  ownership,  could  not  be  adopted,  since 
ft  will  never  took  effect  until  the  death  of  the  testator.  In 
the  next  place,  a  free  disposition  of  a  feud  by  the  last  will  of 
the  tenant  thereof  might  bring  in  an  enemy  of  the  lord  to  fight 
his  battles  and  do  his  services.  This  continued  to  be  the  law, 
except  in  particular  localities,  until  the  general  statute  of 
wills  passed  in  the  S2  and  84  Henry  VIII.,  A.  d.  1541.  The 
custom  of  disposing  of  lands  by  means  of  last  wills  and  testa- 
ments had,  however,  become  very  general,  not  by  law,  but 
rather  against  it,  by  meims  of  UBes,  whereby  the  principle  of 
the  feudal  law  was  evaded.  This,  as  has  been  before  ex- 
plained when  treating  of  uses,  was  effected,  among  other 
ways,  by  conveying  lands  to  such  uses  as  the  feoffor  should 
declare  by  his  last  will,  in  which  case  the  legal  estate  passed 
by  the  feofment,  while  chancery  enforced  the  use 
which  the  feoffor  might  declare,  in  the  form  *  pointed  [*680] 
out  by  him  when  making  the  feofment.  When,  by 
the  statute  of  27  Henry  VIII.,  called  the  Statute  of  Uses,  the 
Bei«n  was  at  once  united  to  the  use  in  the  transfer  of  estates, 
its  effect  was  to  destroy  ^e  power  of  devising  lands  by  the 
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Tray  of  uses ;  and  they  accordingly  became  undeTiBable,  and 
remained  so  antil  the  statute  of  wills,  above  mentioned,  of  the 
82  and  34  Henry  VIII.i 

2.  The  act  of  82  Heniy  YIII.,  o.  1,  authorizea  any  peraon 
holding  lands  by  socage  tenure  "  to  give,  dispose,  will,  and 
devise,  as  well  by  his  latt  wUl  imd  testament  in  writing,  or 
otherwise  by  any  other  act  or  acts  lawfully  executed  in  hia 
life,"  all  his  lands  at  hia  free  will  and  pleasure.  The  statute 
84  and  85  Heory  YIII.,  c.  6,  is  explanatory  of  the  first,  and, 
by  the  fourteenth  section,  expressly  declares  "  women  covert," 
persons  within  the  age  of  twentynine  years,  idiots  and  persons 
de  non  sane  memory,  incompetent  to  make  a  will. 

This,  it  will  be  perceived,  was  about  two  hundred  and  fifty 
years  after  lands  had  become  freely  alienable  by  deed  by  vir- 
tue of  the  statute  of  Quia  Emptoret,  18  Edward  I.  •  It  will 
also  be  perceived  that  the  statute  requires  the  will  to  be  in 
writing ;  but  it  does  not  say  by  whom  it  is  to  be  written,  nor 
does  it  require  the  writing  to  be  signed  by  the  testator,  or 
attested  by  witnesses.  This  led  to  such  loose  and  often  cor- 
rupt practices  in  palming  off  wills  written  by  other  persons  as 
those  of  the  supposed  testators,  after  their  deaths,  that  the 
subject  was  provided  for  in  the  &mouB  statute  of  frauds  of 
29  Charles  II.  c.  3.  In  one  case,  the  will  was  written  down 
from  fltatementaof  witnesses,  and  before  the  writing  was  com- 
pleted the  testator  bad  become  insensible,  and  so  remained  till 
he  died ;  and  yet  the  will  was  sustained,  though,  in  respect 
to  some  of  its  clauses,  the  witnesses  did  not  agree  as  to  what 
the  testator  did  declare.^  The  case,  which  is  said  to  have 
been  the  cause  of  inserting  the  clause  as  to  wills  in 
[•681]  the  statute  of  frauds,  was  Stephens  v.  Gerrard,'  •  where 
the  testator  dictated  a  will  and  caused  it  to  be  inter- 
lined, and  it  was  prepared  to  be  signed  and  sealed  by  him, 
and  he  said  he  intended  to  write  it  over  again,  but  that  in 
the  mean  time  it  should  be  his  will,  though  he  refused  to  sign 
it.    The  testator  dying,  it  was  established  as  a  will. 

1  Wright,  Tea.  171-178;  WUd'a  cue,  6  Bsp.  16  b;  4  Kent,  Com.  CM' 
e  CrolH,  Dig.  S-6. 

*  Lawrence  i>.  Kete,  AlcTii,  64. 

*  Stephen!  v.  Qtmrd,  2  Keble,  128 ;  Boberto,  Fnnda,  307. 
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8.  By  that  Btatnte,  s  will  devising  lands  was  required  to  be 
in  irriting,  signed  by  the  party  making  the  devise,  or  by  aome 
person  in  his  presence  and  by  his  direction,  and  attested  and 
Bnhscribed  in  his  presence  by  three  or  four  credible  witnesses. 
By  a  recent  statute  in  England,  a  will  devising  lands  there 
most  be' signed  at  the  bottom  of  the  will  by  the  testator,  or 
some  one  by  bis  direction  and  in  his  presence,  and  be  attested 
by  at  least  two  witnesses,  who  mnst  subscribe  it  in  the  testa- 
tor's presence.*  No  particular  form  is  required  to  make  a 
testamentary  writing.  If  the  instrument  vest  no  present  in- 
terest, but  only  appoint  what  is  to  be  done  after  the  death 
of  the  maker,  it  is  a  testament.  Kor  does  it  make  any  differ- 
ence that  the  parties  intended  it  to  be  a  deed.  The  instru- 
ment, in  the  case  under  consideration,  was  ap  indenture 
between  a  father  and  son  purporting  to  convey  an  estate,  but 
held  to  be  a  testamentaiy  paper  or  will.'  The  requirement 
of  tiffning  by  the  testator  is  held  to  be  complied  with  by  the 
testator's  maMng  hia  mark,  even  in  New  York,  where  the 
statnte  uses  the  word  vubacribed.*  The  mark,  as  the  court 
observe,  is  the  important  thing :  the  signing  the  name  around 
it  is  not  material ;  nor  ia  it  material  when  it  is  done,  or  whether 
done  at  all,  if  the  mark  be  proved  to  be  made  by  him.*  Two 
cannot  join  in  making  a  will  of  their  separate  property  to  s 
third  person  ;  snd  where  a  husband  and  wife  joined  in  exe- 
cuting a  will  of  their  separate  property,  it  was  not  admitted 
either  as  the  will  of  each  or  of  both.'  But  wills  m«- 
tnally  made  by  two  testators  in  favor  of  each  other  may  be 
good  so  far,  that,  upon  the  death  of  one,  his  will  will  take 
effect,  and  the  other  be  defeated.  So  two  may  join  in  making 
a  will  of  the  property  of  one  of  them ;  since,  so  far  as  one  of 
the  makers  is  concerned,  it  is  without  effect.'  The  question 
of  mntual  wills  made  by  two  persons,  and  how  far  they  are 

»  Wmi.  ItodProp.  168j  Stat.  7  Wm.  IV.  iod  1  Vict  o.  26. 

■  Turner  v.  Scott,  61  Penn.  8t  126 ;  Buriington  Oidverri^  v.  Barrett,  22  Iowa, 
60;  WaU  o.  Walt,  80  Miw.  SI. 

■  Tan  Hantwfck  v.  WIbk,  44  Barb.  494. 

*  JtckMoa  e.  JukKn,  89  N.  T.  15S. 

*  Walker  n.  Walker,  14  Ohio  SL 167.    But  Me  Dnfonr  v.  Ferelra,  1  Dtck.  119. 

*  lb. ;  Lewla  t>.  Scofleld,  K  Conn.  462 ;  EraDi  v.  Smith,  28  Oa.  98 ;  Bogn'a 
AppMl,  11  Ma.  808. 
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T^id  or  ma;  be  enfoioed,  has  come  up  in  different  courts  in 
England  and  in  tiiia  country ;  and  the  result  Beems  to  be  thia : 
From  the  rery  nature  of  a  will,  and  its  being  ambulatory  dur- 
ing the  Ufe  of  the  maber,  such  wUIb  are  revocable  by  either 
party  during  the  life  of  the  other  :  but  if  either  dies  without 
a  revocation  of  his  will,  and  thereby  the  will  of  the  deceased 
takes  effect,  that  of  the  other,  if  unrevoked  till  then,  becomes 
a  compact,  which  will,  in  equity,  bind  the  aiisets  covered  and 
disposed  of  therein ;  and  the  same  will  be  enforced  as  a  trust 
in  &vor  of  whoever  was  intended  to  be  benefited  thereby. 
The  same  would  be  the  effect  of  two  persons  executing  a  joint 
will,  where  one  of  them  dies  before  either  shall  have  revoked 
it ; '  but  if  the  agreement  as  to  making  mutual  wills  be  oral, 
and  is  intended  to  include  real  estate,  it  ie  within  the  atatate  <^ 
frauds,  and  either  party  may  revoke  a  will  made  to  carry  out 
Bach  ^reement.'    A  will  made  on  Sunday  is  vaUd.' 

4.  The  same  diepositioD  which  favored  devises  of  lands  in 
England  was  introduced  into  this  country  at  its  settlement, 
and  the  system  has  always  been  in  operation  here.  The  for- 
malities required  in  exeoutii^  such  wills  vary  acoording  to 
the  statute  provisions  of  the  several  States,  though  these  will 
be  found  to  be  substantially  the  ^ame  in  every  State. 

But,  before  examining  these  provisions  in  detail,  there  are 
a  few  general  principles  which  may  be  noticed,  as  applicable 
in  all  the  States,  as  well  as  the  English  law.  And,  in  the 
first  place,  a  wUl  is  always  ambulatory,  as  it  is  called,  always 
inchoate,  and  may,  at  any  time,  be  altered  or  destroyed  by 
the  testator  during  his  life.  It  is  only  operative  and  effeotoal 
at  and  after  his  death.* 

5.  The  witnesses  to  a  will  are,  in  the  theory  of  the  law, 
placed  around  the  testator  when  ezecating  it,  as  judges  of 
his  capacity  to  make  it ;  and  when  called  upon  to  testify  in 
respect  to  this  capacity,  they  are,  unlike  aU  other  witnesses 
who  do  not  come  within  the  class  of  "experts,"  at  Uberty  to 

>  Obj  ex  partt,  1  Bradf.  R.  478 ;  Dofoor  d.  Peralra,  1  Dick.  419,  •  caw  of  ft 
mataal  will  of  husband  and  wUe,  which  *be  prored  4fter  hit  dealli.  Schiunakef 
V.  Schmidt,  44  Ala.  464, 467 ;  1  Redfleld,  Willi,  183,  pi. » j  4  Am.  L.  Bar.  068. 

*  Qtnild  v.  Uaoifleld,  103  Haw.  408. 

>  BeDDOtt  D.  Brooka,  0  Altea,  118 ;  George  a.  Qeorge,  47  TS.  H.  27. 

*  Vftiior'icaM,  8R«p.  82*;  2  Bl.  Com.  602;  4  Seat  Com.  &30. 
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ezpresB  an  opinicm  upon  the  snbject,  irluch  ia  to  be  taken  as 
competeat  though  not  conclasive  evidence  by  the 
court  or  jnry.^  It  is  *  not  neoessaiy  for  the  witneBS  [^esa] 
to  see  tiie  testator  sign,  if  he  reqaesta  the  witness  to 
attest  it,  and  he  does  so  in  the  testator's  presence.'  '  But  it 
does  not  matter  upon  what  part  of  the  instrument  the  wit- 
nesses subscribe  their  names,  nor  need  they  sign  in  each 
other's  presence :  if  done  in  that  of  the  testator,  it  is  suf- 
ficient. The  attestation  clause  appended  to  a  will  is  no  part 
of  the  instrument ;  nor  is  it  important  that  it  should  recite  the 
details  of  ita  execntion,  though  oseful,  if  the  witness  ia  dead, 
to  show  why  he  subscribed  it."  It  may  be  by  mark,  in- 
stead of  writing  the  name.'  It  will  be  sufficient  if  there  are 
three  genuine  names  attested  to  the  will,  although  neither  of 
them  recollects  the  act  of  signing  his  name.'  But  it  is 
essential  that  the  attestation  should  be  made  after  the  tes- 
tator has  signed  the  will.  It  will  not  be  sufficient  that  the 
witness  subscribes  his  name  first,  though  the  testator  knows 
and  intends  to  adopt  his  s^nature  as  an  attestation.'  Bat  if 
the  court  are  satisfied  that  the  testator's  signature  was  upon 
the  paper  when  he  asked  the  witnesses  to  attest  it,  though  tbey 
did  not  see  the  signature,  nor  see  him  sign  it,  it  will  be  suf- 
fident.' 

6.  The  witnesses  must  subsoiibe  their  names,  attesting  the 
will  in  the  presence  of  the  testator.  What  shall  be  a  "  pres- 
ence "  depends  ^mewhat  on  circumstances.  But  it  seems  to 
be  necessary,  first,  that  the  ^tnesses,  when  subscribing,  should 
be  in  such  a  sitnation  that  the  testator  could  see  the  aot  done, 
and  know  whether  the  paper  which  they  attested  was  his  will ; 
and,  second,  the  attestation  must  be  made  while  the  testator 
ia  in  a  conscious  state.  If  subscribed  in  his  bodily  presence, 
while  he  is  insensible,  it  is  a  void  attestation.^     But  a  mark 

>  1  Or«enI.  E*.  \  440. 

■  TUden  n.  Tildeii,  IS  Orar,  IDS,  110 ;  Nickenon  v.  Back,  13  Cuh.  882,  841. 

■  JackwHi  p.  JkckMD,  89  N.  T.  IGS. 

*  Bedtleld,  Wills,  229,  281,  238.  *  Eliot  n.  Eliot,  10  Men,  867. 

*  CbMe  V.  Eittredge,  11  Allen,  40.  Sot  tee  Yuighui  v.  YanghiQ,  fte.,  B«^ 
fleld't  note,  18  Am.  L.  Beg.  786, 741 ;  JMkMUi  v.  Jackion,  SB  N.  T.  1M.  It  ta 
not  enongb  U  the  teelktot  dgD  immediately  after  the  wltnen'i  ■tteetadon. 

>  Beckett  e.  Howe,  L.  B.  2  Pnb.  A  D.  1 ;  Roberts  r.  Well b,  46  TL  IM. 

*  3  QieenL  Ev.  {  878. 
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made  by  the  testator  in  place  of  his  name,  if  intended  as  a 
ugiiature,  will  be  a  good  execution  of  a  will.' 

7.  In  tbfl  next  place,  the  witnesses  must  be  competent  to 
testify  at  the  time  of  attestation.  In  Bome  States  they  are 
required  to  be  credible  ;  in  others,  competent.  But  the  mean- 
ing of  the  terms  is  the  same.'  One  named  as  executor  in  a 
will  is  a  competent  witness  ;  ^  and  so  is  an  heir-at-law  who  is 

.  disinherited  by  the  will.*  A  wife  may  not  be  a  witness  to  her 
husband's  will ; '  nor  is  she  a  competeot  witness  to  a  will  con- 
taining a  devise  to  her  hasband.' 

8.  The  law  of  the  place  where  the  land  is  situate  governs 
in  the  matterof  the  forme  and  solemnities  requisite  to  give 
effect  to  a  will  designed  t9  operate  npou  the  same ;  though 
in  a  majority  of  the  States,  as  is  the  case  in  Massachusetts,  a 
will  made  according  to  the  forms  of  the  other  State  where 
the  testator  dwells  may  be  admitted  to  probate  in  the  State 
where  the  land  is  sitoate.' 

9.  The  number  of  attesting  witnesses  required  to  give 
validity  to  a  will  of  lands,  is,  in  fourteen  of  the  States,  at  least 

three.  In  seventeen  of  the  States,  two  witnesses  are 
[*6S3]  sufficient.    *  The  laws  of  LouiBiana  on  the  subject  are 

peculiar.  In  Arkansas,  Kentucky,  Mississippi,  Texas, 
and  Virginia,  an  exception  is  made  in  respect  to  requiring  at- 
testing witnesses  where  the  vrill  is  what  is  called  a  holograph, 
wholly  written  and  signed  by  the  testator  himself.  The  States 
requiring  three  witnesses,  as  stated  by  Mr.  Thornton,  and  as 
wUI  be  found  by  reference  to  the  statutes  of  those  States,  are 
Connecticut,  Florida,  Georgia,  Maine,  Maryland,  Massacha- 
setts,  Michigan,  Mississippi,  New  Hampshire,  New  Jersey, 

t  NickenoD  v.  Buck,  12  Cnih.  SS2,  Ml. 

1  2  OKeot.  Et.  f  eel  i  HawM  v.  Homphrer,  9  Rck.  350i  HaTen  t>.  miliird, 
2S  Pick.  10.  SeealaothecueiDf  WiDdhami'.CbetwTnd.lBiiiT.  4U,BiidHiad- 
■on  p,  Keney,  4  Bnnit,  Eccl.  Law,  Fhill.  ed,  116,  for  th«  celebrated  conflict  of 
opinion  between  Lord  HoDifleld  and  Lord  Camden  upon  the  point  of  time  in 
reipect  to  which  this  competency  relatei,  whether  the  making  or  tlie  probate  of 
the  wilL    Warren  v.  Baxter,  43  Me.  103. 

*  W^man  p.  S^mmei,  10  Allen,  l&S. 

*  Sparhawk  v.  Sparhawk,  10  Allen,  166. 

*  Peaae  s.  Allii,  110  Mau.  16T.  *  SuUItu  v.  SnlUnn,  106  H>n.  474. 

f  Storj,  Confl.  L«wt,  S  474  i  Maat.  Oen.  Slat  c  K^  g  8;  Unittd  Sutei  c 
CrOfbj,  T  Crancfa,  116;  Thomt.  Ccnr. 
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North  Carolina,  Rhode  Island,  Sonth  Cttrolina,  Yermont,  and 
Wisconsin.  Those  requiring  two  are  Alabama,  Arkansas, 
California,  Delaware,  Illinois,  Indiana,  Iowa,  Kentucky,  Min- 
nesota, MiBsonri,  'New  York,  Ohio,  Tennessee,  Texas,  and 
Virginia.  In  Vermont  and  New  Hampshire,  a  seal  is  re- 
goired  to  give  Talidity  to  a  wilL  But  though  very  frequently 
adopted  by  testators  in  other  States,  it  is  not,  it  would  seem, 
necessary  in  any  other  State  to  the  Talidity  of  a  will.  In 
PennsylTania,  it  seems,  while  it  is  necessary  to  prove  a  will 
by  at  least  two  witnesses,  it  is  not  requisite  that  they  should 
have  attested  and  subscribed  the  same  in  the  testator's  pres- 
ence. Beudes  these  general  requirements,  there  are  more  or 
less  stringeut  rules  adopted  in  most  of  the  States,  in  respect 
to  the  presence  of  the  witnesses  at  the  execution  of  the  will, 
as  to  how  far  they  must  see  the  testator  sigu  in  order  to 
attest  its  execution,  and  how  far  the  testator,  when  execut- 
ii^  it,  must  make  an  express  declaration  or  publication  that 
it  is  bis  will,  Ac,  which  it  is  not  deemed  important  to  detail 
in  a  work  which  does  not  profess  to  treat  of  the  practical 
forms  of  conveyancing.  To  obviate  the  incompetency  of  a 
legatee  or  devisee  to  be  a  witness  to  a  will,  it  is  declared,  in 
most  of  the  States,  that  such  l^acy  or  devise  shall  be  void.' 
By  the  English  law,  a  legacy  or  devise  to  a  subscribing  wit- 
ness is  void ;  but  if,  after  the  making  of  such  a  will,  the 
testator  make  a  codicil  to  it,  which  ia  attested  by  the  proper 
number  of  disinterested  witnesses  confirming  his  former  will, 
it  will  give  validity  to  the  legacy  to  the  attesting  witness.' 
In  Kew  York,  a  devise  to  a  subscribing  witness  is  void  if  the 
will  cannot  be  proved  without  his  testimony ;  but  if  there 
are  a  sufBcieut  number  of  other  witnesses  to  establish  the 
will  without  the  testimony  of  this  legatee,  his  legacy  will  be 
valid.'  If  one  make  a  testamentary  paper  which  is  ineffectual 
as  a  will  for  the  want  of  a  second  witness,  and  then  make  a 
new  paper,  properly  attested,  in  which  he  declares  it  to  be  a 
oodidl  to  his  last  will,  it  will  have  the  effect  to  republish  and 

1  i  EcDt,  Coin-  G06.    Horth  CaroUna  and  Tennewee  are  ezeeption*.    Oa«i  p. 
Om,  8BDmph.2T8;  IT.H.BeT.  Stat  c.  156,  {  6;  Qeo.  SUt  ISST,  o.  7i,  }  8. 

■  AndeTwm  v.  Andenon,  L.  R.  IS  Eq.  381. 

■  CromweU  v.  Woolef,  1  Abb.  IT.  T.  B.  443. 
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give  effaot  to  the  first  paper  bs  a  ^111 ;  luid  it  may  be  shown 
by  parol  that  it  was  the  paper  iateaded  aad  referred  ta  in  the 
codicil,'  If  one  named  aa  a  legatee  in  a  will  attest  a  codicil 
to  this  will  ia  which  he  is  not  named  aa  a  legatee,  it  does  not 
affect  his  right  aa  a  legatee  under  the  will.  So  if  there  be  a 
residuary  deviae  to  one  in  a  will  which  he  did  not  attest,  and 
he  did  attest  a  codicil  which  revoked  a  legacy  given  in  the 
will,  whereby  the  residuary  portion  given  therein  is  enlarged, 
the  fact  that  the  l^atee  attested  the  codicil  will  not  invalidate 
the  devise  given  him  by  the  will.^  The  English  law,  unlike 
that  of  New  York,  holds  that  a  legacy  given  to  a  subeeHbing 
witness  to  a  will,  although  his  testimony  ia  not  necessary  to 
establish  the  will  by  reason  of  there  being  the  requiate  num- 
ber of  subscribing  witnesses  besides  him,  would  be  void.^ 

10.  In  respect  to  the  effect  of  admitting  a  will  to  proof,  a 
different  rule  prevails  in  most  if  not  in  all  the  States  from  that 
in  England.  In  the  latter,  wills  of  the  personalty  are  filed 
and  admitted  to  proof  in  the  proper  probate  court,  and  when 

BO  proved  become  valid  to  all  intents,  and  are  received 
[*684]  as  such  •  in  the  trial  of  all  collateral  questions  depend- 
ing upon  their  validity.  But,  there  being  no  provision 
for  the  probate  of  wills  of  real  estate,  it  is  necessary  to  estab- 
lish their  execution  by  proof  whenever  any  question  arises  in 
courts  involving  the  inquiry  ;  whereas,  in  this  country,  pro- 
vision is  made  in  the  several  States  for  establishing  a  will  by 
a  general  probate  thereof,  when  it  becomes,  like  a  judgment 
of  court,  conclusive  evidence  of  its  own  due  execution  in  the 
trial  of  any  mattejr  involving  such  an  inquiry  in  any  other 
court.* 

11.  Though  wills  speak,  as  it  is  called,  at  the  death  of  the 
testator,  and  have  no  operation  until  then,  it  often  beoomes 
necessary  to  inquire  when  they  were  made,  in  order  to  deter- 
mine questions  involving  their  validity  and  effect ;  as,  for  in- 
stance, whether  at  that  time  the  testator  was  of  competent 
age,  of  sane  mind,  and  the  like,  and  also  whether  the  will 

1  Allen  V.  Maddock,  II  Uoote,  P.  C,  427-461. 

1  Onroe^  b.  Gumey,  S  Drew,  20B. 

>  Cozentu.  Cront,  21  Week.  Bep.T61;  Oukln  *.  Bofan,  L.  R.  2  fii).  iML 

*  I  Greenl.  St.  {  618. 
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operated  upon  property  of  which  the  testator  may  be  in  pos- 
session at  his  death.  Thne,  while  at  oommon  law  a  will 
operated  upon  whatever  peraonal  property  the  testator  might 
have  at  the  time  of  his  death,  snoh  was  not  the  case  with  his 
real  property,  of  which  only  bo  much  passed  by  the  will  as ' 
the  testator  was  seised  of  at  the  time  of  making  his  will,  and 
oontanaed  to  be  eeised  of  at  the  tame  of  his  death.  -  After- 
acquired  real  property  did  not  pass  by  such  will,  even  if  ac- 
quired by  on  exchange  for  what  he  did  then  own.  And  if 
Uie  testator  should  have  sold  a  parcel  of  the  land  which  he 
held  at  the  time  of  making  his  will,  and  afterwards  re- 
parchaeed  the  same,  it  would  come  within  his  after-aoquired 
property.!  So  if  he  had  changed  his  interest  as  mortgagee 
into  an  absolute  ownership  by  foreclosure.' 

12.  But  now,  by  the  present  English  law  upon  the  subject, 
a  will  speaks  as  if  made  at  the  testator's  death ;  and  whatever 
he  may  then  have  which  is  within  the  terms  of  the  will,  and 
is  intended  to  be  devised,  passes  thereby.  And  such  is  sub- 
stantially  the  law  in  several  of  the  United  States  by 
statute ;  namely,  *  New  York,  Vermont,  Maasachu-  [*635] 
settB,  Pennsylvania,  Vii^nia,  Maine,  Connecticut, 
New  Hampshire,  North  Carolina,  and  Illinois.*  There  is, 
besides,  a  class  of  cases,  where,  though  the  devise  takes  effect 
'  at  the  death  of  the  testator,  it  may  be  partially  postponed  as 
to  its  complete  effect,  as  where  it  is  to  a  class  of  individuals, 
BQch  as  the  children  of  A.  If  there  be  no  particular  or  inter- 
mediate estate  interposed  between  the  death  of  the  testator 
and  the  coming  into  possession  by  the  devisees,  only  such  of 
A's  children  as  shall  have  been  bom  at  the  testator's  death 
can  take,  excluding  after-bom  children.  But  if  there  be  a 
particular  estate  interposed,  as  to  A  for  life,  and  then  to  the 

>  Wnu.  Real  Prop.  173 1  1  Jum.  Will*,  lit  Am.  ed.  48;  t  Kent.  Com. 

«ia 

*  Brlgbun  b.  Wincbettw,  1  Met.  890 ;  Bnltud  a.  Cuter,  6  Ptcik.  112. 

*  Wmt.  Beftl  Prop.  ITS;  4  Kent,  Com.  M2;  Ham.  Oen.  Stat.  c.  Q2,{4;  He. 
BeT.  But.  1867,  c.  74,  |  G ;  18T1,  a.  74,  j  6  j  Conn.  Oen.  Btat.  p.  401,  (  1 ;  1376, 
c  11,  S  11,  p.  868;  N.  H.  Oen.  SUt.  o.  74,  {2]  Vt.  Rer.  St.  p.  264;  Append. 
1870,  p.  STS,  o.  49,  {  ! ;  No.  Car.  Ber.  Stat  p.  60T,  f  6 ;  Bettle'i  ReTiul.  18TS, 
«.  119 1  Willi!  V.  WstKiD,  4  Scam.  64 ;  1  Jann.  Feik.  ed.  86, 86,  sole ;  McNaogtf 
ton  >.  McNaugliton,  41  Barb.  60. 
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cbUdreu  of  A,  it  Trill  include  all  who  shall  have  been  bom 
duriog  the  life  of  A,  vesting  iu  such  as  were  bom  before  the 
testator's  death,  and  opening  to  let  in  such  as  are  bom  after- 
wards ;  or,  if  all  are  dead  except  one,  without  leaving  issue, 
the  survivor  takes  the  whole.  So  if,  for  any  cause,  one  only 
can  take,  such  would  be  the  law  as  to  time.^ 

IS.  The  general  qualifications  of  a  testator  or  testatrix  for 
making  a  good  will  are  a^e,  mental  capacil^t  and  freedom 
from  legal  disability.  The  statute  of  wills  excludes  persons 
from  making  wills  who  are  infants,  femet  covert,  idiots,  and 
persona  of  non-sane  memory.  The  law,  in  requiring  a  testa- 
tor, if  a  male,  to  be  of  the  age  of  twenty-one  years,  iu  order 
to  be  competent  to  make  a  valid  will  of  real  estate,  is  believed 
to  be  uniform  in  nearly  all  the  States ;  but,  in  several,  females 
of  the  age  of  eighteen  years  are  made  competent  to  devise 
lands.  Such  is  the  case  in  Maryland,  JUinoia,  and  California ; 
and,  by  statute  of  the  latter  State,  the  same  rule  as  to  age  ap- 
plies to  males.     The  same  is  the  rule  in  Connecticut.* 

14.  The  capacity  of  femet  covert  to  make  wills  is  derived 
from  statute.  Among  the  States  where  the  common  law,  in 
this  respect,  is  altered,  are  Ohio,'  Massachusetts,*  Arkansas,' 
California,"  Missouri,''  Kentucky,^  Connecticut,'  Wisconsin,"' 

I  1  Jann.  Perk.  ed.  296,  297 ;  Sd  do.  £6.  £6 1  Bedfleld,  Wilb,  886  i  Handbenr 
p.  Doolittle,  38  IU.  202 ;  CampbeU  d.  Bawdon,  13  N.  T.  416 ;  DowDing  d.  Mm- 
■hall,  2S  N.  T.  874,  876. 

■  Maryland,  Code,  toI.  1,  p.  &BS ;  imD<ai  SUt.  ed.  taS8,  p.  470  i  Rer.  SUt. 
1674,  c.  14,  {  1 ;  Cal.  Btat  1860-1868,  p.  140,  {1;  Code,  1872,  %  1270;  Oonn. 
Gen.  Stat  1S7G,  p.  S69. 

*  Hay  devise  landa  held  in  her  own  right  Allen  d.  Little,  6  Ohio,  06;  Swan, 
But  1024,  SI;  8.&C.  Stat  iseo,  Tot.  2,  pp.  iei6,  161S. 

*  Oen.  Sut  0.  lOS,  S  9,  may  nuUie  a  wiil  of  her  real  ettate  Uka  a  fim» 

*  Dig.  Stat.  p.  1073,  {  8,  limited  to  *ach  power  a«  I»  wciucd  by  maniage  Mt 
tlement  od,  or  authority  in  writing  from  her  htuband  before,  marriage. 

*  But  18G0-1B68,  p.  140,  S  S,  may  make  a  will  without  herhnabaDd'i  eoment. 
Code,  18T2,  %  1273. 

''  Qen.  Btat.  1806,  c.  116,  enay  penon  of  the  age  of  twecty^oiie  yean  and  at 
•onnd  mind.     SUb  1872,  vol.  2,  c.  116,  {  1. 

*  Ber.  Stat  p.  694,  may  dt«pose,  by  will,  of  property  •ecured  to  her  lepuata 
OM.    Gen.  Stat  1878,  c.  IIB,  {  4. 

*  Geo.  Stat  1800,  c  401,  in  the  tama  maiuier  at  any  peraon ;  1876,  p.  869. 

»  Re7.  Sut.  p.  GTT  j  Lawi,  1870,  a.  S,  p.  10,  ezlendt  the  right  to  manial 
women  of  the  age  of  eighteen  f  eaia. 
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Miaeiasippi,'  Rhode  Island,^  Alabama,'  Blinois,*  In- 
diana," Maine,'  Mioli^an,^  'Kew  Hampshire,^  Penn-  ['CSO] 
Bjlvauia,*  Tennessee,"'  Vermont,^^    Maryland,  and 
Kansas.'^ 

15.  In  respect  to  the  other  qualification  of  a  testator, — 
namely,  what  is  called  "a  sound  and  disposing  mind  and 
memory,"  —  it  is  impossible  to  draw  a  precise  line  between 
BQcb  as  are  and  such  as  are  not  thus  qualified.  The  diffioultj 
is  in  fixing  and  applying  any  thing  like  a  uniform  test  or 
Btandard.  In  a  case  in  Vermont,  the  court,  Redfield,  J., 
uses  this  language  i  "  He  must  undoubtedly  retain  sufficient 
active  memory  to  collect  in  his  mind,  without  prompting,  par- 
ticulars or  elements  of  the  business  to  be  transacted,  and  to 
bold  tbem  in  his  mind  a  sufBcient  length  of  time  to  perceive 
at  least  tbeir  more  obvioua  relations  to  each  other,  and  to  be 
able  to  form  some  rational  judgment  in  relation  to  these." 
Among  these  element!  he  mentions  the  number  of  the  testa- 
tor's children,  their  deserts  with  reference  to  conduct  and  ca- 
pacity, what  he  had  done  for  them  relatively  to  each  other, 

1  R«r.  Code,  1871,  f  338S. 

*  BeT.  Stat.  16G7,  &  186, }  12,  niBf  make  a  wUl  like  anr  penon ;  187%  c.  171, 

!»■ 

*  Code,  1867,  j  2878,  bu  a  general  pover  of  deTltlng  bf  wilL 

*  Stat.  18fie,  C.  110,  S  1,  hu  fuU  power  of  dlipowl  by  «iU ;  Bar.  SUt.  1874, 
c  148,  S  I. 

*  Bj  Stat.  1BG9,  haa  full  power  to  deviie  her  Uodi  witboot  Uie  concurrenM 
of  ber  hiuband.    Ifoble  v.  Enoi,  19  Ind.  72 ;  Stat  1862,  vol,  2,  p.  S61. 

■  Iter.  Stat.  18fi7,  c.  61,  i  1,  maj  deviw  bj  wUl  aa  if  lole ;  1871,  c.  61,  {  1. 

T  B«T.  Stat.  1864,  D.  68,  {  1  j  1871,  *ol.  2,  c.  IM,  |  1,  requiring  auent  of  tlM 

■  Oea.  Stat.  1867,  c.  164,  {  12,  ma/  deTise,  aaTing  huaband'i  rigtita  b7  mac 


■  Dunlop,  Lawi,  pp.  996,  997,  *Dd  Act  1866,  No.  46S,  maf  deviie  her  eitate 
bj  will  executed  in  preieuce  of  two  witueilei  otlier  than  the  hiuband,  Pnrd. 
Dig.  1872,  Tol.  2,  p.  1474. 

1*  Stat.  1852,  c  180,  S  4,  may  deyiae  any  eatat«  lecured  to  her  leparste  nta. 

II  Gen- StaL  1863,  c.  71,  f  17,  Append.  1870, c  49,  {  1,  ando.  71, 1 17,bug«t' 
«ral  power  of  deriw  of  ber  own  landa. 

U  Code,  Harj'Und,  1860,  p.  686,  with  coiuent  of  hniband  lubwaibed  to  win ; 
Gen.  Laws,  Kantaa,  1800.  c  141,  j  4 ;  1808.  c.  117.  S$  1,  85 ;  but  (hall  not  bo- 
qoeatb  away  from  her  huiband  more  than  one-half  of  her  properlj,  both  t«al 
and  perMinal,  without  hli  conient  In  writing.  In  Nebrsaka.  with  huiband'a 
.  coMent.  Ber.  Stat  1866,  p.  81 ;  18TS,  o.  17,  f  12S.  In  Nerada,  the  aame  u  If 
■he  were  ide.    Bar.  Btat.  1606,  p,  290;  Comp.  Sut  1ST8,  p.  200,  {  818. 
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and  the  amount  and  coadition  of  his  property,  &a^  la  an- 
other case,  in  Connecticut,  the  court  held  that  it  was  not 
eBsential  to  the  legal  capacity  of  a  testator  to  make  a  will 
that  he  should  be  capable  of  managing  business  generally. 
It  ia  Bofficient,  if,  in  making  hia  will,  he  understands  what  he 
is  doing.^  The  question  of  the  mental  oapaci^  of  a  testator 
to  make  a  will  has  reference  to  the  point  of  time  when  it  is 
made.  If  sane  then,  it  makes  no  dlfiferenoe  that  he  was,  at 
the  time,  under  guardianship  as  an  insane  person ; '  nor  that 
he  committed  suicide  shortly  after,  since  that  act  is  only  in 
the  nature  of  evidence  bearing  upon  the  point*    Among  the 

most  remarkable  cases  where  a  will  made  by  a  lunatic 
[*687]  was  held  to  be  *  made  in  a  lucid  interval  is  that  of 

Cartwright  u.  Cartwr^^bt,'  where  the  testatrix's  hands 
were  untied  by  the  person  who  had  charge  of  her  as  a  forioug 
lunatic,  and  she  sat  down  and  wrote  her  own  will,  which  was 
80  proper  and  consistent  in  all  its  parts,  that  the  court  sus- 
tiuned  it.  On  the  other  hand,  though,  as  to  most  subjects, 
the  testator  may  be  sane,  yet  if,  in  respect  to  one  or  more 
subjects,  he  is  under  an  habitual  msane  delusion,  and  makes 
his  will  under  the 'influence  of  such  delusion,  and  its  terms 
are  modified  or  controlled  thereby,  such  will  would  be  in- 
valid. An  instance  illustrative  of  this  partial  insanity  or 
monomania  in  the  testator,  which  avoids  a  will,  was  the  case 
of  Mr.  Greenwood,  a  lawyer,  whose  will  was  made  while  he 
was  in  full  practice  at  the  bar,  and  was  set  aside  on  account 
of  an  insane  delusion  in  respect  to  a  brother,  under  the  influ- 
ence of  which  he  disinherited  him.^ 

16.  In  respect  to  the  question,  who  may  be  devisees,  there 
is  scarcely  any  limit  except  such  as  is  created  by  statute,  as 
in  England,  by  those  against  mortmain.  In  some  of  the 
United  States,  as,  for  instance,  in  New  York,  corporations 
may  be  devisees  only  to  a  limited  extent  prescribed  by  statute. 
So,  id  Delaware,  a  church  may  not  be  a  devisee  ;  but  ferr^et 

>  Conrene  v.  Conrerie,  21  Tt  170. 

*  Elnue  V.  EioDe,  9  Conn.  102,    Sm  Btawart  e.  liipenard,  2fl  Wend.  2fi6. 
■  Breed  IT.  Pratt,  18  Pick.  115.  *  Brooki  n.  Btrrett,  7  Pick.  04. 

*  1  Phillim.  BO.    See  1  Jarm.  Willi,  l«t  Am.  ed.  29,  notet  of  Americui  cue*. 

*  See  1  Wnu.  Exn.  27,  and  8  Add.  96, 97,  aod  Brakine'i  apeech  in  HadBeld'a 
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covert,  iD&mta,  aliene,  and  persons  of  non-fiane  memory,  may 
be  deVisees,  and  take  accordingly.' 

17.  There  is  one  class  of  devises  aathorized  by  statute, 
where  the  ordinary  requirement  that  there  should  be  some 
distinct  person  or  class  of  persons  named  as  the  devisees,  who 
are  capable  of  taking,  in  order  to  have  the  devise  effective, 
is  dispensed  with.  These  are  devises  "  to  charitable  uses," 
which  are  the  subjects  of  the  statute  of  48.  Eliz.  c.  4,  which 
has  been  aubstAntially,  though  not  by  re-enactment,  adopted 
as  the  law  of  many  of  the  United  States.  The  preamble  to 
that  statute  recites  the  nature  and  classes  of  these 
*  devises,  such  as  those  for  the  maintenance  of  the  [*688] 
sick,  of  schools  of  learning,  of  education,  and  for  the 
preferment  of  orphans,  and  a  great  variety  of  other  public  or 
benevolent  objects,  in  which  no  persons  or  corporations  are 
named,  or  trustees  created,  to  hold  and  manage  the  property , 
or,  if  named,  the  beneficiaries  are  not  designated.  In  cases 
like  these,  devises  would,  at  law,  be  utterly  void  for  want  of 
a  person  of  sufficient  capacity  to  take  as  devisee.'  And,  as 
the  law  still  is,  a  bequest  for  such  "  benevolent "  purposes 
as  trustees  may.  agree  upon  does  not  come  within  the  rule  of 
*'  charitable  devises."  '  But  where  the  word  "  benevolence  " 
was  coupled  with  "  charity,"  or  used  in  connection  with  it, 
it  was  held  to  limit  and  define  the  nature  of  the  charity,  but 
not  to  impair  the  effect  of  the  devise.*  Under  this  statute, 
courts  of  chancery  are  empowered  to  appoint  commissioners 
to  superintend  the  application  and  enforcement  of  such  chari- 
ties, so  that  the  devises  are  made  to  take  effect ;  and  if,  from 
any  cause,  the  charity  cannot  be  applied  precisely  as  the  tes- 
tator has  declared,  such  courts  exercise  the  power  in  some 

I  4  Kent,  Com.  606,  SOT ;  1  Jann.  WiHi,  lit  Am.  ed.  67,  ud  notei ;  Willard, 
Bod  Eit.  475;  1  Jurrn.  Willi,  69,  and  Ferkiiis'i  note;  FcrguioD  v.  Hedges, 
1  Hairing.  624.  No  general  itatnte  of  mortmain  eziiti  in  the  United  States, 
except  in  FenniylTania.    6  Cruise,  Dig.  12g,  note. 

>  Story,  Eq.  Jnr.  Jf  1146,  1160,  as  to  how  fitr  deTueei  moit  be  designated  to 
kaTe  deTiie  take  ef%ct  See  6  Crulie,  Dig.  1S3,  note ;  Tidal  d.  Girard,  2  How. 
127. 198 ;  Baptist  Amo.  v.  Hart,  4  Whe^t.  88-49.  Lery  n.  Lery,  88  N.  T.  1112 ; 
Loring  0.  Manli,  27  Law  Rep.  877 ;  6  Vfall.  887. 

*  James  v.  Allen,  8  Uerir.  17 ;  Chamlwrlidn  v.  Sl«anii,  HI  Halt.  207. 

*  BaltoDtCal  e.  Saaden,  11  Allen,  470. 
Toi.  III.  8S 
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cases  of  appropriating  it,  accordiDg  to  the  principles  indicated 
in  the  devise,  as  near  as  they  can,  to  the  purpose  expressed. 
And  this  is  called  an  application  ey  prea.^  But  stUl,  if  the 
charity  be  of  a  general,  indefinite,  and  mere  private  nature, 
or  not  within  the  scope  of  the  statute  of  Elizabeth,  it  will  be 
treated  aa  utterly  void.'  A  case  occurring  in  Massachusetts 
may  serve  to  give  a  general  idea  of  the  nature  of  these  de- 
vises. A  testator  gave  estate,  real  and  personal,  "to  the 
cause  of  Christ,  for  the  benefit  and  promotion  of  true  evangeli- 
cal piety  and  religion."  He  directed  his  executors  to  collect 
bis  property,  &e.,  and  pay  it  over  to  A,  B,  and  C  (naming 
them),  "  to  be  distiibuted  in  such  divisious,  and  to  such  so- 
cieties and  religious  charitable  purposes,  as  they  may  think 
proper."  One  of  the  heirs  brought  a  real  action  to  recover  a 
share  of  the  testator's  real  estate,  on  the  ground  that  a  sale 
by  the  executor,  for  the  purpose  of  paying  over  the  proceeds 
to  A,  B,  and  C,  was  void.  It  was  held,  that  the  statute  43 
Eliz.,  c.  4,  was  in  force  in  Massachusetts ;  and,  after  referring 

to  several  cases  of  analogous  devises  which  had  been 
[•689]  sustained,  the  court  *  held  that  this  case  came  within 

the  principle  of  the  statute,  and  sustained  it  as  a  good 
devise :  the  sale  by  the  executor,  for  the  purpose  of  executing 
it,  was  also  held  good.  In  another  case,  the  devise  was  to 
A  and  B,  to  manage,  invest,  and  reinvest  the  property  ac- 
cording to  their  best  discretion ;  and  that  they  or  their  suc- 
cessors should  select  three  persons,  who  should  determine 
how,  by  payments  to  incorporated  charitable  institutions,  the 
testator's  wish  to  benefit  the  poor  might  be  best  carried  into 
effect.  One  of  the  two  persons  named  died  in  the  life  of  the 
testatrix ;  and  the  survivor,  after  her  death,  appointed  the 
three  who  were  to  designate  the  charitable  institutions  as 
mentioned  in  the  will.  It  was  held  that  this  power  of  selec- 
tion survived  as  a  part  of  the  trust;  and  that,  as  a  charitable 
trust,  the  devise  took  effect  in  favor  of  the  institutions  se- 
lected.' It  is  stated,  that  though  the  statute  was  never  in 
force  in  Pennsylvania,  as  tliat  State  had  no  court  of  chan- 

>  Attoroej-General  e.  Bover,  8  Tea.  714 ;  Staty,  E4,  Jar,  H IIW,  1176.    8m 
Blin  D.  Am.  Bible  Sodetr,  2  AUbd,  SSI. 

■  StoiT,  Eq.  Jur.  E  1188.  >  Lorlug  v.  Muih,  S  Wall.  tSI 
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eery,  ft  principle  like  it  was  incorporated  into  the  common 
law.^  In  Peonsylrania  it  has  been  held  that  property  vested 
in  a  rel^oua  society,  whether  incorporated  or  not,  is  a  chari- 
table use,  whether  the  donors  be  one  or  many  ;  and,  if  the 
corporation  or  society  should  undertake  to  divert  the  funds, 
equity  would  raise  some  other  trustee  to  administer  them  and 
apply  them  according  to  the  intention  of  the  original  donora 
or  subscribers.' 

18.  There  were  two  statutes  of  Elizabeth  relating  to  chari- 
table uses,  —  one  39  and  40  of  that  reign,  o,  5  and  6;  the  other 
48  and  44,  c.  4.  But  it  is  chiefly  in  relation  to  tlie  last  that 
reference  is  herein  made*  The  subjects  embraced  in  this 
statute  will  be  found  recited  in  the  note  below.*  But,  being 
of  a  highly  remedial  nature,  the  courts  have  been  very  libernl 
in  extending  it  to  various  related  matters  not  enumerated  in 
the  act  itself ; '  and  not  only  so,  but,  by  adopting  the  doc- 
trine of  ey  prei,  a  devise  for  one  object  has  been  applied  to 
another  whose  relation  was  exceedingly  remote  from,  if  not 
altogether  foreign  to,  that  named  in  the  devise.  In  respect  to 
the  extent  to  which  this  statute  of  the  43  Elizabeth  has  been 
incorporated  into  the  jurisprudence  of  this  country  by  re-enact- 
ment or  otherwise,  it  is  stated  by  Mr.  Perkins,  in  his  note  to 
Jarman  on  Wills,*  that  it  is  in  force  in  North  Carolina  and 

*  NOTB.  —  "Relief  ot  eged,  impotent,  uid  poor  people;  aaiatenance  of  tick 
and  mumed  loldten  and  marEnen,  KhooU  of  leeining,  free  ichooU,  and  Bchol- 
an  in  imiTenitiei ;  repaln  of  btidgea,  porte,  IwTena,  caiuewaye,  charchea,  lea- 
banks,  and  highwa;!;  edacatloa  and  picfennent  of  orphans;  relief  stock  or 
maintenance  tor  honaes  of  correction ;  maniage  of  poor  maids ;  lupportation, 
aid,  and  betp  ot  young  tradesmen,  handicraftsinen,  and  persons  decayed ;  relief 
or  redemption  of  prisonen  or  captives ;  and  tor  aid  or  easement  of  any  poor 
inhabitants  coccerning  payment  of  fifteens,  setting  ont  soldiers  and  others." 
See  Jarkwn  v.  Phillips,  11  Allen,  GGl,  6&2,  enumemUng  what  are  embraced 
under  charitable  traita,  that  tbeu  were  borrowed  from  the  Ctvtl  'La.m,  651 ;  and 
deflning  what  a  charity  i«  in  a  legal  sense,  660. 

1  Going  e.  Emery,  16  Pick.  1D7-1  IS  ;  1  Jarm.  WllU.  197. 1st  Am.  ed.  notes ; 
4  Kent,  Com.  608.  and  American  ca*es  cited  in  note ;  Vidal  d.  Otrard,  %  Ho<t. 
127,  192 ;  Zimmerman  r.  Anders,  8  Watts  &  S.  218  ;  Witman  d.  Lex,  17  S.  ft  R. 
88;  Baptist. Atso.D.  Hart,  4  Wheat.  1.  See  Green  n.  Dennia,  Q  Conn.  29^,  299,- 
Deiter  v.  Qardner,  7  AUen,  248 ;  Earle  ■>.  Wood,  S  Cnsh.  480. 

*  Bchnorr's  Appeal,  67  Penn.  St.  146 ;  Rashi's  Appeal,  69  Penn.  St.  4ST. 
)  See  Tappan  v.  DebloU,  46  Me.  128 ;  Jackion  a.  FbilUps,  14  Alleo  686. 

*  IJann.  W.D.;  4Kenl,ethed.  fi6T,note. 
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Kentucky ;  that  the  principle  and  substance  of  it  are  a  part  of 
the  law  of  Massachusetts,  and  a  part  of  the  common  lav  of 
PennBjlvaniat  where  it  is  practically  acted  upon,  though  not 
technically  in  force ;  •  that  it  has  heen  repealed  in  Virginia, 
and  is  not  in  force  in  Maryland ;  while  it  is  doubtful  how  far 
it  is  in  force  in  Mississippi.  In  Virginia  and  New  York,  as 
it  now  seems,  charitable  devises  and  bequests  stand  upon  the 
same  footing  as  other  trusts.'  In  Massachusetts,  the  statute 
of  43  Elizabeth  is  in  force ;  and,  among  other  things,  a  gift  to 
encourage  learning,  science,  and  the  useful  arts,  though  it 
have  no  reference  to  the  poor.'  A  corporation,  having  accepted 
a  donation  as  a  charity,  cannot  renounce  it,  but  may  he  com- 
pelled to  hold  and  apply  it.  If  a  trustee  declines  to  accept 
such  a  donation,  other  persons  will  be  appointed  for  that  pur- 
pose, and  the  legacy  will  not  revert  to  the  hein  of  the  donor.* 
Where  there  is  a  trust  which  cannot  be  strictly  and  liteially 
observed,  the  court  may  cause  it  to  be  fulfilled  as  nearly  In 
conformity  with  the  intent  of  the  donor  as  practicable ;  and 
upon  this  the  court  are  to  exercise  tbeir  discretion.  Thus 
the  trustees  of  Count  Rumford's  fund  were  authorized  to  ap- 
propriate a  part  of  the  income,  not  needed  for  the  porposes 
expressed  in  the  donation,  to  the  purchase  of  books,  philo- 
sophical apparatus,  and  to  procuring  lectures,  althot^h  the 
objects  proposed  were  the  promotion  of  discovery  and  im- 
provement in  light  and  heat.'  Mr.  Dwight,  in  his  argument 
referred  to  in  the  note  below,*  cites  authorities  showing  that 

*  NoTi.  —  Thequeition  hu  been  more  thin  once  rmlied  and  diicnwed  with 
gT««t  learning  and  reaearch,  whether,  and  how  &r,  comta  of  diancerj  tn  Eng- 
land had  jnriadict[cm  of  and  enforced  truata  Tor  charitable  pnrpoeea  befure  the 
■tatute  of  Elizabeth,  or  whether  it  derived  thil  Jurlsdictinn  from  the  proTiiion 
ol  theae  acta.  Without  attempting  to  ^vein  their  chronolo^cal  order  the  caaea 
In  which  thia  queition  has  been  raiied,  it  will  be  anfflcient  to  refer  to  aome  of 
them,  with  the  remark,  that  upon  no  aubject  in  American  jarispmdeiice  win 
there  be  found  mare  elaborate  inTeatigationa  into  the  ancient  law  of  Engiukd 
than  into  the  adminiatration  of  charitiei  before  the  atatute  referred  to. 

In  1833,  the  qocition  wai  ruted  in  the  caae  of  Ma^U  t>.  Brown  [Sarah  Zuie'i 

1  Font^  e.  Bavenel,  IT  How.  B8S. 

■  Galiego  V.  Attorney- General,  S  Leigh,  460;  LcTyp.  Levj,  tt  N.  T.  IST; 
Holmea  v.  Mead,  62  N.  T.  832, 889. 

*  Sanderaon  n.  While,  18  Pick.  838. 

*  Wilkinaon  v.  Undgren,  L.  B.  G  Ch.  Ap.  670. 

*  American  Academy'  v,  Uarrard  College,  12  Qi*y,  6BS. 
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the  doctrine  of  charitable  uses  has  been  recognized  in  Maine, 
Vermont,  New  Jersey,  Ohio,  Iowa,  South  Carolina,  Georgia, 

will],  (Biightl7'sBep.SM-lll|,  and  ilacidodbyBaldiriD,  J.,  of  the  Circuit  Court 
of  the  Uoited  Stat«i.  The  wme  subject  wu  dUcuued  in  McCarlee  n.  Orphan 
Aaylam,  in  182T  (9  Cowen,  427-436).  It  irai  eiamined  mo«t  elaborately  bf 
Mr.  George  Wood,  of  couniel,  and  Chancellor  Williama,  in  Execuiort  of  Burr 
V.  Smith,  in  1886  (7  Vt.  241-319).  A  part  of  the  head-note  to  that  cage  is,  "  CourU 
of  chancery  had  JDrUdiction  of  bequeals  to  cliaritable  uies  before  Che  itatute  of 
48  Elizabeth,  bj  virtue  of  their  equity  Jurisdiction."  It  was  again  railed  in 
Haaaaehoaetla,  by  Wilde,  J.,  in  1BS9,  in  Burbank  d.  Whitney  (24  Pick.  162, 158) ; 
knd  Tery  eminent  counael  were.  In  the  aame  year,  engaged  before  the  court  of 
Ohio,  mora  or  lesa  directly,  in  a  litnilar  diamuiian  in  the  caae  of  Tnuteet  of 
Mclntire  Poor  School  v.  Zaneaiille  C.  &  M.  Co.  (9  Ohio,  203-290). 

CbaneellOT  Euit  lays,  "  The  weight  of  Engliih  opinion  and  argument  wonld 
•eem  to  be  in  favor  of  an  original  and  neceiaary  jurisdiction  in  cliancery,  in 
Mipect  to  bequeat*  and  deviaes  in  traata,  to  persona  competent  to  take  for  cliari- 
table purposes,  when  tbe  general  object  of  the  charity  was  speciSc  and  certain, 
and  not  contrary  to  any  positire  rule  of  law ; "  and  he  adds,  "  It  would  appear 
th>m  Che  preamble  to  the  atatiite  of  Elimfaeth  tbat  it  did  not  intend  to  give  any 
new  validity  to  charitable  donatioos,  but  nitlier  to  provide  a  new  and  more  eB^t- 
ual  remedy  for  the  breacbes  of  these  trusts  "  (2  Com.  287--289 ;  4  Com.  608). 
Bee  also  ShotwelL  a.  Mott,  2  Sandf.  Ch.  40.  Mr.  Ferkina,  in  Ills  note  to  Jarmin 
on  Wills  (197),  lias  collected  a  large  number  of  cases  in  which  tlie  qoesCion  waa 
raised,  and  reaches  a  conclusion  in  favor  of  an  original  jurisdiction  In  the  court 
of  chancery,  independent  of  the  statute  of  Elizabeth  ;  and  the  same  doctrine  i* 
austained  by  Judge  Story,  in  his  last  edition  of  Equity  Jurisprudence  (§3  llMo 
and  1154  d),  in  wlilch  he  states,  that,  In  the  case  of  Mr.  Girard's  will,  the  Su- 
preme Court  of  the  United  States  held  "  that  there  was  a  jurisdiction  in  chan- 
cery over  charitable  trusts  antecedent  to  the  statute  of  Elizabeth."  (See  Beall 
It.  Fox,  4  Oa.  404  ;  Moore  v.  Moore,  4  D&na,  867.)  And  the  qneation  of  the  ex- 
istence of  such  a  jurisdiction  anlericr  to  and  iodependent  of  the  statute  ia  now 
regarded  as  settled.  Jackson  v.  Phillips,  14  Allen,  677.  In  Potter  u.  Thornton,. 
7  R.  L  268,  the  court  say,  "It  Is  conceded  that  chancery  jurisdiction  over 
charities  is  not  conferred,  either  here  or  in  England,  by  atatute,  but  existed  prior 
to  any  statute  on  the  subject.  And  the  covrt  of  Texas  say,  that  opinions  simi- 
lar to  those  above  expressed  by  Ch.  Kent  appear  to  have  been  held  in  Maasacliu- 
•etts.  New  York,  Pennsylvania,  Kentucky,  Tennessee,  and  Mississippi ;  but  they 
do  not  dedde  whether  equity  there  will  enforce  a  donation  to  charitable  uses, 
where  the  donee*  are  uncertun,  or  where  the  beneflciaries  and  objects  of  the 
trust  are  uncertain  and  indefinite.  But  there  would  be  no  doubt  where  there  is 
■D  ascertained  trustee  competent  to  take,  though  the  beneSciaries  themselves  are 
not  known.    Bell  Co.  v.  Alexander,  22  Tex.  862,  804. 

But  tbe  then  fullest  and  most  able  discussion  of  tlie  point  had  been  in 
wliat  ia  often  spoken  of  in  the  courts  as  the  "great  argument"  of  Mr.  Din- 
ney,  in  Vidal  n,  Ginud's  ExecnCors  (2  How.  146-104],  in  which  he  maintained 
that  such  nset  m  were  declared  in  Mr.  Qirard's  will  were  good  at  common  law 
in  England;  that  such  trusts  were  entitled  to  protection  in  equity,  upon  Che  gen- 
eral principle*  of  equity  jurisdiction;  that  they  enjoyed  the  protection,  befbre  the 
fajby  tb«  original  Jurisdiction  of  that  court ;  and  that  the  48  Elizatieth 
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and  Loiisiana.^  It  is  also  in  force  in  Maine.'  In  New  Jer- 
Hey,  the  limitations  in  reispect  to  charitable  trusts  aie  these : 

•wu  oa\j  ftD  andlUry  reaie<l7.  The  importance  of  maiDUining  these  conauted 
in  the  edmitlei}  tact,  that,  u  k  italute,  the  4S  EluubeCh  had  do  Vkliilil;  or  ope- 
ration in  Fennsj'lvBniB  j  and  coDiequentl;,  if  the  wili  was  lo  be  auitained,  it 
molt  be  by  rirtue  of  the  coniTnon  law,  independent  of  that  itatute.  Ai  itated 
aboTG  b;  Judge  81017,  tlie  Supreme  Court  aualained  tlie  will  in  ■  Ter;  learned 
and  elaborate  opinion.  See  alao  Ingha  v.  Tnuteca  of  Sailon'  Snog  Uaibor,  p«r 
Johnion,  J.,  S  PeL  140.  Bui  in  New  Turk  the  queation  haa  come  np  in  a  eome- 
what  difierent  form ;  but,  in  the  opinion  of  very  able  couniel,  hai  never  been 
fuUy  aettled  there.  The  Revlted  St&tut«»  at  tljat  State  (part  3,  c.  1,  tiL  1,  art.  2, 
S  46J  abolished  naea  and  truau,  with  certain  exception*.  If,  therefore,  chari- 
table uaea  and  trtiata  were  included  in  this  vlauae,  the;  could  no  longer  be  aui- 
tained.  The  queation  came  up  in  the  court  of  appeala,  in  lti6B,  in  the  caae  of 
WillUma  v.  Wilhama  (4  Setd.  G26-66Bj  aee  alao  Lalor,  Real  Esl.  180-163),  in 
nrliich  the  court,  Denio,  J.,  aaya,  among  other  Ihingit,  "  From  a  carelul  exsmi- 
nation  of  theae  authorities,  I  hare  come  (o  the  conduaion  that  the  iaw  of  cbaii> 
tiea  waa,  at  an  indeflnile  but  earlj  period,  ingrafted  upon  the  commou  law ;" 
"and  that  Che  atatuie  of  diaritable  uaei  waa  not  introductory  of  an;  neir  prin- 
ciple, but  iraa  onlj  a  leaa  dilatory  and  expenaiTe  method  of  eatabliihing 
charitable  donationa  which  were  understood  to  be  valid  by  tlie  laws  antece- 
dently in  force."  The  concluaion  of  the  court  was,  that  "  the  l%w  of  cbaritabl* 
uies,  as  it  exiaCed  in  England  at  the  time  of  the  RevolutioB,  and  the  jurisdiction 
of  the  court  of  chancery  over  thew  subjecta,  became  the  law  of  this  State  on 
the  adoption  of  the  Conatitution  of  ITTT ;  that  the  law  baa  not  been  repealed," 
&C.  But  the  doctrtoe  here  elated  ii  reviewed  by  the  *ame  court  in  Baacom  v. 
Atberlaoa,  34  N.  T.  til8,  and  a  directly  contrary  conclusion  reached,  conflmung 
the  oplniua  of  Selden,  J.,  in  Owens  p.  Missionary  Society,  14  IS.  Y.  880.  So 
ttiat  the  law  in  New  York  now  seeraa  to  be  settled  aa  stated  In  the  text. 

But  the  question  had  not  been  distinctly  raised,  whether  there  was  a  difference 
between  real  and  personal  eetate  in  the  application  of  tlie  principles  laid  down 
tn  the  case  last  meniioned  and  others  cited.  This  arose,  first,  in  the  case  of 
Beekman  u.  Bonaur  (23  N.  Y.  Hep.  298-818) ;  and  again,  in  Rose  r.  Rose  Beoefl- 
eent  Aaeociation,  In  the  same  courc  In  hoth  these  cages,  Mr.  Noyes  maintained 
the  doctrine,  that,  as  to  carry  out  the  provisions  of  the  wills  required  the  e»- 
tabliahment  and  management  of  trusts,  the  right  and  power  to  do  this  were 
aboliahed  by  the  statute  of  New  York,  above  cited.  His  first  argument  ia 
printed  at  length  in  the  2S  N.  Y.  Rep.  (&?5-dS!J),  presenting  an  array  of  argu- 
ment and  authority  wliich  would  have  seemed  to  be  exhaustive  of  the  subject. 

1  Trustee*,  Ac.  b.  Zanesvitle  C.  4  M.  Co.,  9  Ohio,  208 ;  Griffin  v.  Gntham, 

1  Hawke.   96;  Gallego  d.  Attorney-General,  8  Leigli,  460;  Oasa  v.  Wilhite, 

2  Dana,  170;  Going  u.  Emery,  16  Pick.  lOT  ;  Vidal  u.  Girard's  Ex'rs,  2  How. 
146;  Burr'a  Ex'rs  f.  Smith,  7  Vl  211 ;  Daahiel  b.  Attorney -General,  6  H.  ft 
John*.  892;  Tappan  d.  Debloia,  46  Me.  122,  128,  ISI;  Miller  b.  Chittenden, 
2Iowa,815;  Beall  v.  Fox, 4Qa.404i  AmericanBibleSocD.  Wetmore,  ITConn. 
181.  See  also  Baptist  Asao.  v.  Hart,  4  Wheat.  1 ;  Sliotwell  c.  Mott,  2  Sandf .  Ch. 
U;  Lalor,  Real  Eat.  120-154. 

«  Howard  c.  Am.  Peace  Soc..  40  Me.  C02 ;  Drew  b.  Wakefield,  61  Me.  20G. 
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If  DO  trustee  is  interposed,  and  do  person  in  issue  is  capable 
of  takiog,  or  the  charity  is  of  an  independent  nature,  or  its 

Bat,  in  the  IbIst  cue,  a  turUier  argument  of  liitj-nine  page*  Teinmei  the 
dbcnatioD,  and  deTelopsitOlfurthertlte  early  and  minute  hiatory  of  tlie  law,  with 
an  examiDatino  ol  the  decided  caiei.  Referring  to  hia  former  argament,  he 
■tateiwhat  bepn^koaei  to  austalnin  tliepreient  one,  —  "  that,  conceding  that  the 
EngliBh  conrt  of  chancery  did,  prior  to  the  itatute  of  Elizabeth  for  charitable 
naea,  take  cogniiance  of  tnuti  for  charities  in  some  caaei,  yet  lliose  itataleB 
waie  held  to  authorize  the  interference  of  that  court  in  an  entirely  new  dau  of 
caies,  and  introduced  a  new  set  of  principles ;  and  that  the  conrt  of  chancery  did 
not  exercise  jurisdiction  over  trusts  for  charities  or  oTer  charitable  uses  prior  to 
those  statutes,  except  in  cases  where  f^ts  of  personal  estate  were  made  by  act 
iidtr  n'lKu  to  persons  capable  of  taking  for  definite  charitable  purposes,  or  where 
landa  or  the  uaes  at  landi  were,  by  will  or  deed,  directed  to  be  applied  for  the 
like  purposes,  and  only  there  nnder  its  general  power  to  enforce  the  perfbnn- 
•Dce  of  trnita,  and  between  personi  competent  to  sue." 

TbMe  pwnte  are  labored  with  great  thoronghoesa  and  ability ;  and  it  must 
be  deemed  at  unlbrtunale  for  the  ascertainment  of  the  law  of  New  York,  tliat 
the  qnestion  remain*  undecided  by  the  court,  inasmuch  u  the  case*  in  both 
inttance*  turned  upon  other  matters  than  the  effect  of  aboliahing  uses  and 
tnwls  upon  charitable  trusts  in  Und«.  But  so  far  as  the  entire  learning  upon 
the  subject,  and  an  exhaustiTe  argument  upon  its  application  and  legal  merits; 
can  snpply  the  want  of  a  judicial  dedtion,  they  are  to  I>e  found  in  the  arguments 
of  the  counsel  in  those  ca«et,  especially  the  last  i  iii.  Diright,  in  the  Rose 
Will  case,  derotea  *n  argument  of  S89  pages  to  establish  the  validity  of  the 
deTise  therein  made  to  a  charitable  use,  in  which  he  reriewi  the  reports  of  the 
Sngliib  commiasioners  of  charities  in  thirty-sefen  folio  Tolumes,  the  calendars 
of  the  courts  of  chancery  in  the  time  of  Eli»ibelh  ui  three  volumes,  and  the  ad- 
endan  of  tlie  Duchy  of  Laacotter  in  three  rolumei ;  and,  among  other  thing«, 
insisted  that  where  ute«  and  trust*  were  coupled  together,  in  legal  phrase,  they 
implied  private  tnuts,  and  did  not  intend  public  charities ;  tlial  permanent  truatt 
for  charities  existed  long  before  the  statute  of  uses;  andlliat  the  law  of  charities 
admitted  perpetuiliea,  as  well  a*  the  doctrine  of  cyprtE;  while  private  trusts 
spring  out  oI  the  statute  of  use*,  and  are  modem  in  their  character.  See  also 
2  Sent,  3S4,  Stb  ed.  note.  It  i«  now  tettled  in  New  York,  that  chariiabie  trniU 
are  within  the  statute  against  perpetuities.  Beekman  o.  BonGor,  23  N.  T.  SIS ; 
Biscom  D.  Albertson,  84  N.  Y.  620.  But,  in  Massachusetts,  they  do  not  come 
within  the  restriction  against  perpetuities.  Jackson  v.  Phillips,  14  Allen,  650. 
In  Pennsylvania,  it  is  said  a  present  gift  to  a  charity  is  never  a  perpetuity, 
though  intended  to  be  inalienable.  Philadelphia  b.  Girard,  45  Penn.  St  2tJ. 
Besides  tbe  cases  thus  collected,  Hr.  Dwight  alto  referred  to  many  other  early 
and  later  cases,  and  a  aeries  of  early  statutes  from  the  Otb  of  Edw.  I.  to  the 
4  and  5  James  I.,  which  are  printed  m  what  fs  called  "an  appendix  "to  hi*  argu- 
ment, forming  a  volume  of  neariy  500  pages. 

Nor  will  it  be  tbongbt  misplaced,  it  ii  hoped,  upon  a  subject  so  important  a* 
that  of  public  Bud  charitable  trusts,  to  have  occupied  so  much  space  in  review- 
ing some  of  the  leading  cases  which  bear  upon  the  rules  which  limit  and  govern 
them.  Nor,  in  tbe  abseuce  of  decided  cases,  and  in  view  of  the  regret  expressed 
by  Chancellor  Kent,  that,  "  in  the  recent  revision  of  the  laws  of  New  York,  this 
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execution,  ftccording  to  the  original  purpose,  is  or  has  become 
impracticable,  the  doctriDe  of  charitable  uses  prevails  so  as  to 
give  effect  to  the  devise ;  but  if  the  charity  is  definite  in 
its  object,  lawful  in  its  creation,  and  capable  of  being  exe- 
cuted under  the  direction  of  the  donor,  and  is  to  be  executed 
and  regulated  by  trustees,  whether  private  individuals  or'  a 
GOiporation,  it  does  not  come  under  the  statute  of  charitable 
uses.  A  charity,  moreover,  which  is  eleemosynary  in  its  char- 
ai;ter,  is  always  unsectarian,  unless  the  terms  of  the  devise 
are  expressly  otherwise.^  And  the  case  of  Williams  v.  WO- 
liams,  cited  in  the  note  below,  shows  that  it  was  received  as 
a  part  of  the  law  of  New  York.  But,  in  subsequent  cases  in 
that  State,  the  courts  have  shown  an  inclination  to  doubt  at 
first,  and  afterwai-ds  to  disavow  altogether,  the  doctrine  of 
indefinite  charitable  trusts  which  have  prevailed  in  England 
under  the  statute  of  43  Elizabeth.  In  arriving  at  this  con- 
clusion, the  rulings  in  Williams  v.  Williams  have  been  modi- 
fied, and,  BO  far  as  they  sustain  the  Enghsh  system  of  indefinite 
charitable  uses,  overruled.  The  subject  is  now  regaided  as 
within  the  provisions  of  the  revised  statutes  in  respect  to  uses 
and  trusts.^  The  doctrine  is  thus  stated  in  Bascom  v.  Albert- 
son :  "  Under  our  law,  a  bequest  which  does  not  vest  in 
definite  donees,  either  in  law  or  equity,  on  the  death  of  the 
testator,  or  within  a  period  thereafter  measured  by  lives  in 
being,  can  never  vest "  (p.  596).  And  whatever  doubt,  if 
any,  remained  of  the  law  of  New  York  upon  this  subject,  is 
removed  by  the  case  of  Holmes  f .  Mead,  where  the  court  say, 
that,  by  the  case  of  Bascom  v.  Albertson,  "  it  is  very  satia- 
factorQy  demonstrated  that  the  system  of  charitable  uses,  as 
recognized  in  England,  has  no  existence  in  this  State ;  that 
the  courts  cannot  sustain  a  trust  or  a  use  which  is  not  within 
our  statute  of  uses  and  trusta."  "  They  do  not  include  per- 
petual trusts  for  charity,  or  for  the  benefit  of  classes  or  of 

very  Intereiting  uid  reiatiouB  queition  wu  Dot  put  at  teat  b;  u  explicit  pra- 
vicion,"  can  it  be  ill-timed  to  U;  before  the  reader  tbe  viewi  of  eminent  coudnI 
wlio  bare  made  the  lubject  k  matter  of  thorougb  mvettigation  ud  ftotouad 
researcb  utd  reSection. 

>  Attomer-OeDeral  v.  Moom,  i  C.  E.  Greeo,  SOS,  614. 

*  Bauom  v.  AlberEwD,  B4  N.  T.  684,  690,620;  Lev;.;.  Lerj,  83  N.  T.  97, 
122, 1E2, 183 ;  Downing  v.  Muiball,  28  N.  T.  86S ;  Jackwm  n.  rhiUip*,  14  AOia, 
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OttrporatioQS.*'  "  A  devise  to  a  corporation  is  prohibited,  ex- 
cept in  cases  where,  by  the  law  of  its  creation  or  some  other 
law  of  the  State,  the  particvlar  corporatvm  is  authorized  to 
take  by  devise/*  "  A  ceitui  que  trutt  need  not  neceBsarily  be 
described  by  name :  any  other  designation  or  description  by 
which  he  may  be  identified  will  do  as  well.'  The  doctrine 
of  ey  pret,  which  has  formed  bo  important  a  part  in  the  Eng- 
lish courts  in  carrying  out  the  law  of  charitable  uses,  does  not 
necessarily  enter  into  the  administration  of  the  doctrine  of  the 
law  itself  in  this  country ;  and  the  manner  in  which  it  has 
been  exercised  in  England  would  be  likely  to  render  courts 
here  slow  in  aHSuming  such  an  authority.  Not  to  multiply 
illustrations,  one  may  serve  aa  an  example.  Money  had  been 
bequeathed  to  found  a  Jews'  synagogue ;  and,  in  executing  the 
devise  as  a  charity,  the  court  ti-ansferred  it  to  the  benefit  of 
A  foundling  hotpital!^  In  some  of  the  States,  it  is  held  to 
be  a  power  not  to  be  exercised  by  the  courts;'  in  others, 
it  is  treated  of  as  of  doubtful  validity;*  while  in  others,  the 
oooit  exercise  it,  if  at  all,  in  strict  coDfoimity  to  the  pur- 
poses expressed  in  the  instrument  creating  the  trust."  In 
Kentucky,  it  can  only  be  applied  to  the  mode  of  carrying  into 
effect  a  charity  ;  to  an  identified  and  ascertainable  object, 
where  the  mode  of  exercising  it  ie  inadequate,  illegal,  or  in- 
appropriate.* It  was  held  by  Clifford,  J.,  that  the  pren^a- 
tive  power  of  the  English  courts  as  to  the  doctrine  oicy  pret 
is  not  within  the  jurisdiction  of  the  United  States  court.'  In 
Pennsylvania,  this  power  of  ey  pret  is  one  by  which  a  well- 
defined  charity,  or  one  where  the  means  of  definition  are 
given,  may  be  enforced  in  favor  of  the  general  intent,  even 
where  the  means  or  mode  provided  for  by  the  donor  fail  by 
reason  of  their  inadequacy  or  unlawfulness.     It  is  the  doc- 

>  HolmM  >.  VsaA,  G2  S.  T.  888,  S89,  848.  >  Stoiy,  Eq.  S  1169. 

*  BeekmMi  v.  Bonwir,  28  N.  T.  808,  SIO;  HoAulej  t>.  WHmo,  1  Der.  Cb. 
876 ;  Hoora  v.  Moore,  4  Diu,  867 ;  HolmM  «.  Head,  62  N.  T.  844. 

*  Brown  V.  Concord,  88  N.  R  286. 

*  Harvard  College  e.  Society,  4c.,  8  Qmj,  288.    See  7  Vet.  Sumner'B  ed.  86, 
DOta;  JachMDV.PhiUip*,  14  Allen,  492, 498;  Sanndanon  n.  White,  18  Pick.  S33L 

*  Cromle'i  Hein  n.  LoaUTille  Home  Soc,  8  Bush,  876. 

">  Loring  t.  Uuih,  27  Law  Bep.  890.    See  FodUid  v.  BamMl,  17  ^w- 
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trine  of  spprozim&tion,  and  is  not  confiaed  to  the  admiDifl- 
tration  of  charities.*  Where  a  trust  is  created  for  a  charitable 
use,  it  is  no  objection  to  its  validity  that  it  creates  a  perpe- 
tuity.* 
[•690]  *  19.  In  respect  to  what  real  property  may  be  de- 
vised, there  seem  to  be  few  or  no  restrictions  by  lav. 
Every  thing  that  would  descend  to  the  testator's  heir  upon 
his  death,  whether  a  legal  or  equitable  interest,  may  be  de- 
vised ;  and  while  this  would  exclude  the  interest  of  a  joint- 
tenant  which  goes  to  a  survivor,  it  includes  executory  interests 
in  real  estate,  or  possibilities  coupled  with  an  interest,  but  not 
mere  possibilities.^  Thus,  where  a  devise  was  upon  a  condi- 
tion subsequent,  with  a  general  devise  by  a  residuary  clause 
in  the  testator's  will,  and  the  first  devisee  forfeited  his  estate 
by  failing  to  perform  the  condition,  it  was  held  that  the  right 
to  enforce  the  condition,  and  to  take  the  estate  thereby  for- 
feited, passed  by  such  devise  to  the  restdaary  devisee,  aod 
did  not  descend  to  the  testator's  heirs.*  So,  if  one  grant  an 
estate-tail,  he  has  still  a  reversion  in  him  which  may 
[•691]  "  possibly  take  eflfect  by  failure  of  issue  of  his  grantee, 
and  is  the  subject  of  devise  by  the  grantor." 
20.  So  where  one  granted  lands  on  condition  subsequent, 
upon  the  breach  of  which  the  grantor  or  his  heirs  mi^t  enter 
and  regain  the  estate,  and  the  giButor  then  made  his  vrill  con- 
taining a  genei'al  residuary  clause,  it  was  held  that  the 
devisee  therein  named  took  thereby  a  right  to  enforce  the 
condition  as  to  said  land,  and  recover  the  same  for  a  breach 

>  Philadelphia  v.  Girard,  Ix.,  4S  Penn.  St  28 ;  HethodUt  Cbnreh  u.  lUmuig- 
tOD,  1  Watu,  226 ;  Footain  v.  RbtbikI,  17  How.  SSa. 

*  Gau  c.  Wilhite,  2  Dana,  18S ;  Griffin  c.  Graham,  1  Hawlu,  ISl ,-  Jackaon 
D.  Phillips,  14  AltSD,  550 ;  Odell  t>.  Odell,  10  Allen,  9.  See  Mr.  Dwight'e  argu- 
meot,  cited  in  note,  p- 421 ;  Hillerc  ChilteDdeD,2Iawa,862  ;  Hillyard  v.  Miller, 
10  Peon.  St  3SS ;  Lewie,  Ferpet.  687,  689 ;  eoutra.  Levy  b.  LeTy,  33  N.  Y,  180, 
1S2 ;  Baicoin  n.  Albertion,  84  S.  T.  698 ;  Beekman  b.  Boneor,  aip. ;  Bow  d. 
Bote,  4Abb.N.r.R.  113. 

*  Eean  v.  Roe,  2  Barring.  112. 

>  I  Jum.  Willi,  2  Am.  ed.  40-44 ;  Hayden  r.  Stonghton,  6  ViA.  528 ;  Brig- 
b.dn  V.  Shanock,  10  Pick.  S06.  .See  4  Kent.  Com.  611,  6IS.  The  reader  ii 
nfened  to  Mr.  Hare's  diicueiion  of  this  inlyect,  and  hie  commentt  upon  tbe 
CMea  above  dted.    1  Smith,  Lead.  Cai.  114. 

*  Steel  c.  Cook,  1  Met.  281 ;  1  Jarm.  Willi,  42,  Peikini'  note. 
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thereof.^    Any  posBibUtty  coupled  with  an  interest  is  the  Bub- 
ject  of  devise.' 

21.  Cases  like  the  above  are  to  be  distinguished  from  those 
of  lapsed  devises,  which  occur  when  the  person  to  whom  the 
testator  gives  the  land  dies  before  the  testator.  Such  devise, 
at  common  law,  would  lapse ;  though  in  several  if  not  in  all  the 
States,  if  it  is  made  to  a  son  or  grandson  of  the  testator,  it 
takes  effect,  by  force  of  statute,  in  favor  of  the  heirs  of  such 
son  or  grandson,  if  he  die  before  the  testator.^  In  Massachu- 
setto,  if  a  devise  be  made  to  a  child  or  other  rel<Uive,  and  the 
devisee  die  in  the  lifetime  of  the  testator,  it  will  go  to  the 
heirs  of  the  devisee.  But  the  wife  is  not  a  relative  within 
the  meaning  of  the  statute.*  In  Pennsylvania,  where  a  de- 
vise was  to  several,  with  a  proviso,  that,  if  any  of  them  died 
in  the  lifetime  of  the  devisor,  it  should  go  to  the  heirs  of  such 
devisee,  and  he  made  his  will  and  died  in  the  lifetime  of  the 
original  devisor,  it  was  held  that  his  heirs,  and  not  his  de- 
visees, took  the  devise  of  the  first  devisor.'  But  a  devise 
which  fails  by  lapsing  does  not  go  to  the  residuary  devisee, 
but  to  the  heir-at-law  of  l^e  testator,  on  the  ground  that  the 
intent  of  the  testator  is  to  be  taken  as  things  stood  when  the 
will  is  made,  and  that  he  is  not  to  be  presumed  to  have  in- 
tended to  give  to  his  residuary  devisee  what  he  had  already 
given  to  one  whom  he  expected  to  survive  him,  and  what  he 
would  have  taken  if  the  will  had  taken  effect  at  its  date.^ 
But  if  the  devise  is  void  ab  initio,  either  because  the  devisee 
is  dead  before  the  will  is  made,^  or  is  by  law  incapable  of  tak- 
ing the  devise,  —  as  would  be  the  case  at  common  law  where 
the  devise  is  to  a  monk,^  or,  as  in  some  cases,  if  made  to  cor- 

>  AiutlD  V.  Cambridgeport  Parish,  21  Pick.  216.  Cmira,  Southud  d.  Central 
B.  B.  Co.,  2  DaEub.  18,  21.  Such  righia  nude  deviMble  bjr  Stat.  1  TicL  26; 
I  Jann,  Park.  ed.  86. 

*  Den  V.  M&nnen,  1  Spencer,  142. 

■  6  GtmdI.  CrolM,  Dig.  12S,  note  ;  1  Jarm.  WiUi,  Perk.  ed.  801,  note ;  Uoore 
r.  Dimond,  5  R.  L  121.     Bheeta  ■>.  Grnbbi,  4  Met.  (Kj.)  SiO. 

*  Gen.  Stat.  101,  c.  92,  1 28 ;  Est;  r.  Clark,  101  HaM.  86. 

*  Qark  e.  Scott,  67  Fenn.  St.  446. 

«  Doe  B.  Underdown,  Willea,  29S ;  Doe  v.  Scott.  8  Maale  &  S.  800 ;  Hsjden 
c,  StonghtOD,  6  Pick.  628, 6ST ;  GraTeDor  v.  Hallam,  AmbL  646 ;  Anitio  b.  Cain. 
bridgeport  Pariah,  21  Rck.  224. 

'  Doe  V.  Sheffield,  13  East,  526.  >  ferkina,  fj  666,  60T. 
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porations  under  the  probibitiona  of  statutes,^  —  in 
['692]  such  cases  there  seems  *  to  be  a  diver^ty  in  the  law  as 

to  who  shall  take  such  void  devise,  whether  the  heir- 
at-law  or  the  residuary  devisee.  The  English  cases,  and  an 
Americau  case  cited  above,  are  inclined  to  construe  a  devise 
by  the  residuary  clause  of  what  the  testator  has  not  before 
devised  to  intend  all  his  estate  which  his  will  would  not  have 
effectually  passed  if  it  had  taken  effect  at  ita  dat«,  excluding, 
as  above  stated,  any  devises  that  may  have  lapsed  between 
the  making  of  the  wUl  and  the  death  of  the  testator.  A  re- 
siduary devisee  cannot  take  a  lapsed  devise  ;  but  a  residuaiy 
legatee  takes  every  thing  that  lapses.'  The  weight  of  Ameri- 
can authority,  however.  Is  in  favor  of  such  devises  goiiig  to 
the  testator's  heirs,  on  the  ground,  that,  by  his  having  in  tenna 
devised  it  in  a  particular  manner,  he  clearly  indicated  his  in- 
tent that  it  should  not  pass  to  his  residuary  devisee,  although 
he  was  mistaken  in  the  capacity  of  the  legatee  named  to  take. 
In  Doe  V.  Stewart,  the  devisee  being  dead  when  the  will  was 
made,  the  estate  devised  went  to  the  residuary  devisee,  and 
not  to  the  heir.  The  case  given  in  Perkins  was  of  a  devise 
to  a  monk  for  life,  remainder  to  a  stranger  in  fee,  which  was 
held  to  be  a  present  estate  in  posseesion  in  the  stranger.  In 
the  case  of  Ferguson  v.  Hedges,  the  devise  was  to  a  church 
which  was  incapable  to  take,  the  devise  being  void  by  the 
statutes  of  Delaware.  The  court  held,  that  the  estate  passed 
to  the  re^duary  devisee ;  and  the  court  rely  upon  the  above 
cases  of  Doe  v.  Underdown,  Doe  v.  Sheffield,  and  Doe  v. 
Scott.  And  the  language  of  the  court  in  Hayden  v.  Stough- 
ton  clearly  favors  this  doctrine.  But  the  rule  which  seems 
to  be  settled  in  Van  Kleek  v.  The  Dutch  Church  seems  to 
be,  that,  by  the  common  law,  a  residuary  devisee  of  real  es- 
tate takes  only  what  was  intended  for  him  at  the  time  of  maJa- 
ing  the  will,  though  a  different  rule  prevails  in  respect  to 
personal  estate  ;  and,  consequently,  though  the  devise  may 
not  take  effect  ftom  the  disability  on  the  part  of  the  devisee 
to  take,  the  estate  devised  will  go  to  the  testator's  heiis-at- 

■  FeixQBon  c.  Hedgei,  I  Harring.  f^ ;  Tan  El«ek  v.  The  Dotcfa  Cfamdi, 
20  Wmd.  427;  Stkte  v.  Whitbank,  2  BuiW  ^B. 
*  L  k  UtlieU,  Eq.  CQnr.  lU. 
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law.*  The  same  principle  is  maiDtained  in  Green  v.  Dennia  ' 
and  Lingan  v,  Carrol.*  In  Massachusette,  by  statute,  a  re- 
siduary devisee  takes  real  as  well  ea  personal  estate,  if  the 
.  devisee  is  unable  to  take.*  In  Maine,  where  the  devise  was 
to  one  upon  a  condition  precedent,  which  failed  for  the  non- 
performance of  the  condition,  it  was  held  that  the  devise 
passed  to  the  r^iduaty  devisee  under  the  residuary  clause.' 

21  a.  If  an  estate  be  devised  to  A  for  life,  with  a  remainder 
over,  after  his  death,  to  B,  and  A  die  in  the  lifetime  of  the 
testator,  the  estate  will  go  directly  to  B  upon  the  death  of 
the  testator ;  the  lapsing  of  the  devise  to  A,  in  this  case,  leav- 
ing the  will  to  take  effect  as  if  it  had  not  been  contained  in 
it.'  A  devise  was  to  a  wife  for  life  in  lieu  of  her  dower,  re- 
mainder to  a  daughter.  The  wife  declined  to  accept  the 
devise,  and  it  was  held  that  the  daughter  took  the  estate  at 
the  death  of  the  devisor.' 

*  22.  Upon  the  principle,  that  what  ie  descendible  [*69S] 
is  devisable,  it  has  been  held,  in  some  cases  by  force 

of  statute,  and  in  others  upon  general  principles,  that  the 
right  of  a  disseisee  to  enter  and  regain  the  seisin  of  lands  may 
be  devised,  and  that  the  devisee  may  avail  himself  of  the 
right  so  acquired.'  " 

23.  In  construing  devises  in  reepeot  to  the  estate  or  inter- 
est intended  to  be  given  to  the  devisee,  much  greater  regard 

*  IfoTB. — Tb«  foregoing  CMC*  hsTe  been  rafened  to,  b}>  **7  irf  ^zu»plBt  * 
u  to  the  kindt  of  Inteiett  which  a  i«tiatoT  td»j  diipoee  of  b^  last  will;  uid, 
for  A  further  (latement  of  the  Uw  upon  tbe  lubjeot,  the  rakder  ia  referred  to 
pp.  *391,  'SST,  "BBS,  anlK,  and  4  Kent,  Com.  611. 

>  Taa  Eleek  v.  The  Dutch  Church,  30  Wend.  467. 

■  Green  v.  Dennli,  B  Conn.  292. 

■  Lingui  c.  CatTol,  8  Hair.  &  M'H.  8S3.  See  alio  1  Jarm.  Willi,  Fei^.  ed. 
SOS,  note;  Brewtter  d.  McCall'i  DeTiteea,  15  Conn.  297. 

*  Freacott  v.  Prescott,  T  Met.  146. 

*  Drew  r.  Wakefield,  64  Me.  S9T. 

■  Lawrence  r.  Hebbtuv],  1  Bradf.  260;  Qoodall  e.  Md^an,  2  Bradf.  S06; 
^■rescott  V.  Preeoort,  7  Mot  141. 

'  Hacfcoet  d.  Macknet,  9  C.  G.  Green,  2T7. 

*  1  Jam.  WilU,  4R,  lit  Am.  ed.  and  note* ;  Maai.  Gen.  Stat.  c.  92,  S  S.  This 
i  nid  to  lie  the  Iftw  in  New  York,  Tennont,  Fennaylrania,  Virginia,  Kentnc^, 
Maine,  Alabama,  Connecticut,  North  Carolina,  Blinoii,  and  Ohio.  4  Eent,  Com. 
612. 
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ia  had  to  the  intention  of  the  testator  than  in  case  of  deeds. 
One  reason  i8,'the  strong  desire  there  ia  in  all  courts  to  cany 
out  the  intention  of  devisors  when  the  same  can  be  ascer- 
tained hj  reasonahle  construction ;  and  another,  that,  as  wills 
do  not  owe  their  origin  to  the  feudal  law,  the  rule  of  con- 
struction is  not  necessarily  governed  by  the  analogy  of  that 
law.  It  is  accordingly  held,  that,  in  a  will,  "  issue  "  is  either 
a  word  of  purchase  or  limitation,  as  will  best  answer  the  in- 
tention of  the  devisor,  though  in  a  deed  it  is  universally  taken 
as  a  word  of  purohate.^  But  still,  except  where  otherwise 
provided  hy  statute,  under  a  general  devise  of  a  parcel  of 
land  to  one  without  any  words  of  inheritance  or  limitation,  he 
takes  only  an  estate  for  life.'  There  would  be  an  exception 
to  the  above  rule  in  those  States  where  the  limitation  of  an 
estate  by  deed,  in  indefinite  terms,  carries  a  fee.^  Where 
there  was  a  devise  to  two  as  executors,  "  in  and  for  the  con- 
sideration "  of  paying  over  the  rents,  &c.,  to  a  wife  for  life, 
it  was  held  to  pass  only  an  estate  for  life  to  the  devisees 
named.' 

23  a.  In  construing  wills,  it  is  often  necessary,  in  order  to 
carry  out  the  intention  of  the  testator,  for  courts  to  change 
the  words  of  the  will  by  substituting  one  for  another.  Thus 
a  devise  upon  certun  contingencies  to  "  all "  the  children  of 
each  of  said  sons  has  been  held  to  mean  "  any."  So  the 
word  "  several,"  when  applied  to  the  death  of  testator's  chil- 
dren, has  been  held  to  intend  the  death  of  such  children  "  re- 
spectively." '  But  the  most  frequent  application  of  this  rule 
has  been  in  the  words  "  or  "  and  "  and,"  substituting  the  one 
for  the  other.  Thus  a  devise  to  A  and  his  heirs,  and  in  case 
of  his  death  under  twenty-one,  "  or  "  without  issue,  then  over, 
has  been  held  to  mean  *'  and ; "  it  being  the  obvious  intention 

>  Do*  B.  Colli!,  4  T.  B.  399. 

■  2  Jarm.  Willi,  124,  2d  Am.  ed.  Perkina'  not*  of  Amerluo  omm;  4  Kent, 
Con.  687. 

*  Sm  anta,  vol.  1,  p.  *2D ;  Mua.  Oen.  Stat.  o.  92,  }  6.  For  Hia  application  of 
the  rule  in  Shelley'i  caae  to  dSTiiei,  aee  aitit,  c.  4,  J  8. 

<  Bird  v.  Harrii,  L.  B.  9  Eq.  201. 

*  8e«  Tuner  v.  Withen,  18  Am.  Iaw  Reg.  72S-TS8,  ai  to  "inrTiTor"  when  ap. 
plied  to  MTeral  children  Id  a  deriie,  meaning  "  other."  In  Dexter  v.  Gardner 
the  court  held  "  preparatory  "  to  be  the  lame  ai  "  preparatiTe "  in  deacribinf 
the  otyect  of  a  deriie.    T  Allen,  243. 
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of  the  testetor  that  the  eatata  should  go  over  only  in  case  the 
first-named  devisee  died  without  issue,  under  the  age  of  twenty- 
one.  Mr.  Jarman  gives  numerous  instances  of  this  change  in 
the  cases  which  he  has  collected ;  and  Mr.  Perkins,  in  his  note, 
has  added  largely  to  the  number.  As  an  illustration  of  the 
converse  of  the  above  proposition,  there  may  be  mentioned 
the  case  of  a  devise  over,  if  the  legatee  first  named  die  un- 
married "  and  "  without  issue,  where  it  was  held  to  intend 
"  or  "  without  issue.'  So  where  the  devise  was  to  a  third 
person,  "  if  my  daughter  die  before  arriviug  at  lawful  age,  or 
have  no  lawful  issue ;  "  but  if  she  have  lawful  issue,  then  he 
leaves  the  whole  to  her  in  fee.  She  died  vnthout  issue,  but 
not  till  after  arriving  at  age;  and  it  was  held,  that,  upon  her 
arriving  at  age,  she  took  a  fee.'  A  will  reciting  the  intention 
of  testator  to  go  to  Cuba,  and  a  wish  to  make  a  disposition  of 
his  estate  if  he  should  not  return,  and  disposing  of  his  property 
in  form,  was  held  a  valid  testament,  although  he  returned 
horn  Cuba,  and  died  leaving  his  will  unchained.'  But  it 
was  held  otherwise  in  England  ;  as  where  a  testator  recited 
in  his  will,  that,  being  about  to  leave  England  for  China,  he 
declared,  that,  if  any  thing  happened  to  him  while  abroad,  he 
wished  whatever  m^ht  be  in  his  possession  "  at  that  time  " 
might  be  disposed  of  in  the  mode  pointed  out.  He  returned 
to  England,  and  died  there.  It  was  held  to  be  a  conditional 
will,  depending  upon  his  dying  abroad.  The  court  distinguish 
the  case  from  other  English  cases  which  they  cite  by  the  tes- 
tator fixing  the  tirtu  when  his  will  is  to  take  effect,  —  at  his 
death  while  abroad.* 

24.  If  the  terms  of  a  devise  clearly  indicate  an  intention  in 
the  devisor  to  dispose  of  his  entire  estate  in  the  property  de- 
vised, it  will  be  construed  to  convey  a  fee.'    Among  the  forms 

>  1  Jum.  Perk.  ed.  114-426  i  Holcomb  v.  Luke,  1  Dotcb.  606 ;  Grim  v.  Dyar, 
8  Doer,  851 ;  Jockton  v.  Topping,  I  Wend.  B96 ;  Jackton  d.  BUnihan,  6  JoIidb. 
M. 

1  JohoaoD  V.  Simaock,  T  H.  ft  Norm.  841. 

■  Damon  p.  Dmdod,  6  Allen,  192. 

*  Goods  of  Porter,  L.  It.  2  P.  &  D.  22,  citing  u  not  opposed  to  this ;  Goodi 
of  Dobion,  L.  R.  I  P.  &  D.  88.  Be«  alto  tha  cue  of  Qoodi  of  Bobinson,  L.  R. 
2  P.ftD.  171,  couflrmingllMt  of  Hn  Goods  of  Porter,  tup.,  ud  Goods  of  Thonw, 
4  Swab,  and  Trist.  86. 

•  Fox  V.  Fbelps,  IT  Wend.  898 ;  s.  a.  20  Wend.  4S7 ;  2  Jarni .  Wills,  2d  Am 
ed  ITl,  note ;  Baker  n.  Bridge,  12  Pick.  27. 
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of  expression,  which,  when  applied  to  ettatei  by  a  devi- 
[*694]  aor,  haTe  •  been  held  to  indicate  such  intentioD,  are 

"  all  my  estate,"  £c.,  where  the  term  is  not  used  as  a 
mere  descriptjon  of  the  premises,  but  as  relating  to  the  owner- 
ship of  them.'  So  my  "  landed  property  "  in,  Ac.,'  to  '*  A  in 
fee-simple,"  to  "A  for  ever,"  to  "A  and  hia  assigns  forever," 
"  all  my  tight,"  and  "  all  my  right  and  title,"  '  would  pass 
a  fee. 

25.  So  where  the  testator  charges  apon  the  devisee  the 
payment  of  money  in  respect  to  the  property  devised  to  him, 
if  it  is  a  personal  charge,  the  law  will  deem  the  interest  that 
he  takes  to  he  a  fee,  because  it  assumes  that  the  testator  in- 
tended to  benefit  the  devisee ;  whereas,  if  he  only  had  a  life- 
estate,  he  might  die  before  he  had  derived  any  beneficial  &uitB 
of  the  devise.*  But  still  it  would  not  receive  that  construc- 
tion if  the  estate  devised  was  expressly  a  life-estate.*  Where 
one  devised  lands  to  his  wife,  and  directed  that  all  his  chil- 
dren should  be  educated  and  settled  according  to  her  discre- 
tion, it  was  held  to  create  a  personal  charge  upon  her,  and  to 
give  her  &  fee  in  the  same  ;  *  but  it  would  be  otherwise  if  the 
payment  were  charged  upon  the  estate,  and  not  upon  the 
devisee  personally.' 

26.  The  devise  of  wild  or  uncultivated  land  in  Maine  or 
Massachusetts,  and  probably  elsewhere,  where  the  common 
law  prevails,  would  be  construed  to  pass  a  fee  in  the  same ; 
for  a  mere  tenant  for  hfe  might  be  guilty  of  waste  in  clearing, 
or  might  have  no  benefit  in  fitting  it  for  cultivation." 

1  4  Kent,  Com.  540 ;  2  Jftim.  Willi,  2d  Am.  ed.  181,  ind  Perkin*'  note  of 
American  cuei;  Brown  r.  Wood,  IT  Hau.  68;  Den  v.  Wood,  Cun.  &N.203; 
KeUogg  n.  BUdr,  0  Met.  S22. 

>  Fogg  V.  Clark,  1 S.  H.  168 ;  Boo  v.  Pntdton,  IB  Eart,  221 ;  UltcheU  v.  Wtolf 
eU,  1  Ired.  267;  6  Cniiie,  Dig.  217. 

*  2  J&rm.  Wilta,  2d  Am.  ed.  180 ;  Id.  102,  and  Perbini'  note.  Aad  see  cewi 
collected  In  Greenleaf'i  note  to  6  Cruiee,  Dig.  211. 

<  2  Jam.  Wills,  2d  Am.  ed.  172,  and  DDte;  4  Kent,  Com.  540;  BeU  v.  Scant- 
mon,  16  N.  H.  890. 

*  Hoore  v.  Dhnond,  6  R.  I.  121 ;  2  Jnnnjn,  120,  Park.  ed. 

*  Lionel  n.  Jacluon,  L.  B.  2  Q.  B.  27S. 

'  Jackion  v.  Martin,  18  Johiu.  SI ;  Jackion  r.  Bull,  10  Johns.  118 ;  lindiaf 
V.  McConnock,  2  A.  E.  Marth.  223;  UcLeUaa  t>.  Turner,  IG  Me.  430. 
■  KniieU  V.  Elden,  15  Me.  108 ;  Sargent  t>.  Towne,  10  Mim.  80S. 
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27.  Whether  a  devise  in  trust  shall  create  a  legal  estate  of 
inheritance  in  the  trustee  or  not,  depends  upon  the  nature  of 
the  trust.  If  the  trust  is  one  which  requires  him  to  take  a 
fee,  it  will  be  constmed  accordingly.^  A  devise  to  an  executor 
to  sell  is  of  this  class.' 

28.  A  fee  may  be  given,  by  implication,  when  the  estate 
bears  such  a  relation  to  some  other  estate  as  to  render 

such  a  *  construction  a  reasonable  one  ;  as  where  the  [*695] 
devise  was  to  one  "  after  the  death  of  the  testator's 
vrife,"  it  was  held  to  be  a  remainder  in  fee  to  him,  and  an 
estate  for  life,  by  implication,  to  the  wife.  So  where  the 
devise  waa  to  A,  if  B  died  before  he  was  twenty-one  years 
of  age :  the  estate  to  B  was  held  to  be  a  fee  by  implication, 
if  he  attained  the  ^e  of  twenty-one.' 

29.  A  devise  to  one  in  such  a  form  as  implies  an  absolute 
right  to  dispose  of  the  property  at  pleasure  gives  a  fee  ;  *  un- 
less the  right  of  disposal  is  given  aa  a  power  incident  to  the 
estate  given  her.  If  it  is,  it  does  not  enlarge  the  estate  given, 
if  less  than  a  fee,  into  one  of  inheritance.' 

80.  A  devise  of  the  rents  and  profits  of  land,  or  the  income 
of  land,  is  equivalent  to  a  devise  of  the  land  itself,  and  will 
be  for  life  or  in  fee,  according  to  the  limitation  expressed  in 
the  devise.'  So  a  devise  of  testator's  tenements  and  heredita- 
ments passes  a  perpetnal  rent  which  had  been  reserved  to 
the  testator.'  So  it  is  competent  for  a  testator  to  create  a 
charge  upon  land  he  may  devise  in  &vor  of  a  third  person  ; 
and  whoever  takes  the  estate  would  become  chai^eable  there* 

■  4  Kent,  Com.  (W ;  ante,  p.  *IW.  *  Ininui «.  Jtcktoo,  4  Me.  SST. 

>4EeDt,Com.  Ml,  M2:  Butter  v.  IdttU,  SHe.  2S9;  2  Jum.  Wilk,  3d  Am. 
«d.  176;  Ellis  i>.  R>«ex  Bridge,  2  Pick.  248. 

*  RuDideU  c  BanitdeU,  31  Me.  288 ;  Ide  b.  lie,  B  Mm«.  600 ;  Attorner-Oen- 
«ral  v.  Hall,  Fitzg.  814. 

*  SuriDuiii.  Samiui,  6BUd.  128;  lAraed  u.  Bridge,  IT  Pick.  889;  Knha  a. 
W«biter,  12  Gmt,  IS. 

*  AndenoD  d.  Greble,  1  Aihm.  ISS ;  Beed  d.  B«ed,  0  Hut.  872 ;  BUnchard 
V.  Brooks.  12  nek.  68 ;  Blanchftrd  v.  BUnchard,  1  AUen,  226 ;  South  e.  Allaire, 
lSalk.228;  2  Jann.  P«rk.  ed.  380,and  note;  Scbermeriioniav.  SchsmierhoTDe, 
e  Johns.  Cfa.  TO ;  Ken?  e.  Derrick,  Cra  Jac.  104 ;  Sari  v.  Grim,  1  Johns.  Ch. 
499;  Fozv.  Fhelpg,  ITWend.  402;  DUment  s.Lore,  SON.  J.  Law,  222;  Wood 
*.  Qilffln,  46  N.  B.  284 ;  McCIdn  v.  Ueleiidj>,  44  N.  H.  460. 

T  Van  Beniselaer  n.  Bead,  26  N.  T.  568. 
TOb  ui.  84 
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for,  or  take  the  eBtate  cliaiged  with  the  legacy.'  But  the 
question  in  such  cases  tarns  upon  whether  the  charge  is  a 
personal  one  on  the  devisee,  or  is  upon  the  land  devised.  In 
the  one  cape,  it  is  no  charge  upon  the  land ;  and  in  order  to 
create  such  a  charge,  it  must  be  clearly  declared  to  be  such.' 
And  where  the  devise  was  to  H.,  by  willing  that  she  should 
take  BO  many  acres  of  land,  and  pay  eo  much  money  for  it  to 
other  persons  named,  it  was  held  to  be  a  personal  charge  only, 
and  not  a  charge  upon  the  land.'  So  the  word  *'  produce," 
when  applied  to  a  trust  of  real  and  personal  estate,  may  be 
construed  to  signify  whatever  the  estate  will  yield  by  sale  or 
otherwise.*  But  in  these  cases  there  would  be  an  exception 
to  this  rule,  if  the  rents,  &c.,  were  given  for  a  limited  period 
only.' 

81.  The  interest  ot  a  devisee  vests  immediately  on  the 
death  of  the  testator ;  and,  when  the  will  is  duly  proved,  it 
relates  back  to  that  point  of  time.'  If,  therefore,  it  be  in 
terms  a  present  one,  and  nobody  is  in  eiae  capable  to  take  at 
the  testator's  death,  it  is  void,  as  if  it  be  the  heirs  of  J.  S., 
and  J.  S.  be  then  living ;  but  if  it  had  been  in  terms  de- 
ferred to  the  death  of  J.  S.,  as  to  the  heir  of  J.  S.  after  his 
death,  the  devise  would  have  been  good  as  an  executory 
deviae.' 

31  a.  In  view  of  the  law  which  requires  devisees  to  be  suf- 
ficiently described  to  be  identified  in  order  to  take  under  a 
devise,  and  the  invariable  doctrine  which  declares  that  "  un- 
doubtedly every  part  of  a  will  should  be  in  writihg,"  *  ques- 
tions have  arisen  how  far  parol  evidence  is  competent  to 
establish  either  a  devise  or  a  devisee,  or  both.  In  one  case, 
parol  evidence  was  admitted  to  show  that  by  "  my  nephew 

1  Steele'i  Appeal,  47  Peim.  St.  437 ;  Swawr  v.  Little,  7  I^ck.  199 ;  fdch  «^ 
T«rlop,  18  Pick.  188. 

>  Bocliannui'i  Appeal,  72  Penn.  St.  448. 

•  HamUtoD  d.  Porter,  OS  Penn.  St  331. 

*  Newland  o.  Shepherd,  2  P.  Wmi.  194. 

*  Poz  «.  Phelpa,  tap. ;  Eerie  d.  Qrim,  tap. 

•  Ex  parte  Fnller,  S  SI017,  827  i  Irei  v.  AllTtl,  18  Tt  020. 
I  Jate,  p.  »SiS. 

■  Tnutee*,  Ac  v.  Hart,  i  Wheat  1 ;  BiriDbnnie,  pt  7,  f  7 ;  Boga  n  Hoga 
1  Wattt,  214. 
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J.  G.,"  mentioned  in  a  will,  was  meant  J.  G.,  the  uepbew  of 
the  testator's  wife,  and  not  J.  G.,  the  son  of  his  brother.' 
And  where  a  testamentary  gift  is  made  to  take  effect  in  pos- 
session immediately,  the  objects  to  whom  it  was  intended  to 
go  under  the  general  description  in  the  will  are  to  he  ascer- 
tained in  reference  to  the  time  of  the  death  of  the  testator ; 
hut  where  it  is  postponed  beyond  the  time  of  his  death,  then 
those  who  come  within  the  description  before  the  period  or 
event  upon  which  the  gift  is  to  take  effect,  or  the  distribution 
to  be  made,  will  ordinarily  be  included  as  within  the  probable 
intention  of  the  testator.'  The  rule  requires  express  words, 
or  a  necessary  implication,  to  take  an  estate  from  the  heir-at- 
law,  and  give  it  to  a  devisee,  under  a  will.  But  it  is  often 
found,  that,  while  the  devise  is  in  definite  terms  adequate  to 
describe  a  person  who  is  to  take  as  devisee,  there  are  extrane- 
ous  circumstances  which  render  it  doubtful  who  is  meant  by 
this  description  ;  and,  in  such  case,  recourse  is  often  had  to 
parol  evidence  to  ascertain  who  was  intended  as  the  devisee. 
Thus  in  a  devise  to  "  The  Congregational  Society  in  A,"  and 
there  is  more  than  one,  evidence  may  he  offered  to  show  that 
the  testator  meant  the  "  first "  of  these,  and  the  like.  So  a 
devise  to  "  The  Congregational  Foreign  Missionary  Society  " 
was  shown  to  mean  the  American  Board  of  Commissioners 
for  Foreign  Minions.'  The  question  grows  out  of  the  nature 
of  trusts  and  powers.  Thus,  suppose  the  devise  be  to  A :  how 
far  can  it  be  shown  Uiat  he  takes  it  as  trustee  for  another 
who  is  really  the  object  of  the  testator's  bounty  ?  Or  suppose 
it  be  given  to  A  in  trust,  with  power  to  distribute  it  to  per- 
sons not  named  in  the  will,  which  have  been  or  are  to  be 
indicated  by  the  testator,  or  to  such  persons  aa  the  devisee 
shall  think  best.  It  would,  perhaps,  be  difficult  to  collect 
from  decided  cases  a  I'eady  answer  to  all  the  hypothetical 
questions ;  and  yet  many  of  them  seem  to  have  been  set- 
tled. In  the  first  place,  great  latitude  is  allowed  in  creating 
trusts  in  this  way  in  favor  of  charitable  purposes,  where  the 
discretion  of  the  devisee  in  troat  is  to  be  exercised  in  deaig- 

>  Onwt  o.  Grant,  L.  S.  3  P.  ft  D.  S. 

*  WorcMter  v.  Worcetler,  101  Mui.  182. 

*  Howard  t>.  Am.  Feaoe  8oa,  49  Me.  288 
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Dating  those  who  Are  to  tftke  beneficially  under  the  devise.* 
There  is  a  greater  difEcultj  in  defining  how  far  this  may  be 
done  in  case  of  private  and  personal  trusts.  Nor  is  there  any 
difference  whether  a  devise  be  immediate  to  an  indefinite 
object,  or  to  a  trustee  for  the  use  and  benefit  of  an  indefinite 
object.  If  it  be  immediate  to  an  indefinite  object,  the  prop- 
erty is  not  disposed  of,  and  the  trust  results  for  the  benefit 
of  those  to  whom  the  law  gives  the  property  in  the  absence 
of  any  disposition  of  it  by  the  testator.'  It  seems,  that  if  s 
devise  be  made  for  the  purpose  of  creating  an  unlawful  trust, 
as  one,  for  instance,  in  violation  of  the  law  against  mortmun, 
although  the  same  be  not  declared  in  the  will,  the  heir-at- 
law  may  file  a  bill  gainst  the  devisee;  and,  upon  the  fact 
being  established,  he  will  be  declared  to  be  a  truatee  for  the 
heir-at-law  of  the  testator.'  So  if  the  devisor  intended  the 
devise  to  enure  to  the  benefit  of  a  particular  person,  but 
omitted  to  name  him,  in  consequence  of  the  one  to  whom  he 
intended  to  devise  the  estate  in  trust  agreeing  to  hold  the 
property  for  such  intended  cettui  que  trust,  it  would  be  a 
fraud  on  the  part  of  the  devisee  to  claim  it  as  his  own ;  and, 
upon  a  bill  in  equity  for  that  purpose,  he  would  be  declared 
to  be  trustee  for  the  intended  ceatui  que  trust.*  If,  on  the 
other  hand,  the  devise  be  to  one  absolutely,  to  he  disposed 
of  by  him  as  he  shall  see  fit,  or  according  to  the  wishes  of  the 
testator  orally  expressed  to  him,  the  devise  is  an  absolute  gift 
to  him,  and  he  can,  if  he  choose,  retain  the  same  as  his  own.' 
The  difference  between  the  cases  being  this :  In  the  two 
former  cases,  there  were  the  elements  of  illegality  or  fraud  in 

1  Tmlnterc.  CUrk,5AUen,6e;  Stoiy.Eq.  SS  1165,  1166;  Cbkpmui  v.  Broini, 

e  Vw.  410. 

*  Duhiell  n.  Attorney- General,  6  H.  jb  John*.  400 ;  Levy  a.  Levy,  88  N.  T. 
lOS ;  Morice  c.  Biahop  of  Durham,  9  Vet.  400 ;  Shep.  Touch.  609. 

1  Tiffany  ft  Bullard,  Triut  196,  1S7 ;  Macklesloo  c  Brown,  6  Te*.  h%  67 ; 
LeiriD,  TrnatB,  39i  Bill,  TrmU,  104. 

*  Hoge  r.  Hoge,  1  Watu,  214 ;  Lewiu,  Traet.  39,  that  if  tnntee  a^reea  to 
liold  upon  inch  trtuts  ai  deriiee  ihall  dedare,  and  he  mabei  no  ileclaratioo,  h« 
li  held  to  be  ft  traatee  for  the  heir ;  Hill,  Truit  227,  280;  TifbDjr  &  Ballard, 
Tniat.  180 ;  More;  v.  Herrick,  19  Penn.  St.  128. 

*  Weill  V.  Doane,  8  Qraj,  201 ;  Tiffiiny  &  Bullard,  Tnut.  209,  218 ;  Haik«. 
lyne  v.  Maakeljne,  Arab.  760 ;  Barford  t.  Street,  16  Vm.  186;  Hill  c.  Kingatoo, 
I  UeriT.  814;  2  Sugd.  Pow.  178,  8d  Am.  ed.  and  note. 
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the  ^ft  upon  wbich  a  court  of  equity  might  attach  a  oon- 
Btructive  trast;  whereas,  in  the  latter,  there  was  no  &aud; 
and,  under  the  etatute  of  frauds,  the  trust,  not  being  declared 
in  writing,  is  not  Busoeptible  of  proof,  and  of  course  leaves 
him  with  the  uncontrolled  property  and  possession  of  the 
Bubject>matter  of  the  devise.  There  is  still  a  somewhat 
different  class  of  cases,  which  partake  of  the  character  of 
powers  as  well  as  of  trusts,  where,  perhaps,  the  cases  are  nut 
as  distinct  and  satisfactory ;  as  where,  for  iostance,  the  devise 
is  to  a  trustee  named,  expressly  in  trust  that  he  shall  dispose 
of  it  to  such  purposes  as  the  testator  had  or  should  indicate 
orally  to  him,  or  to  such  persons  and  in  such  proportions  as 
the  trustee  should  judge  would  best  meet  the  wishes  of  the 
devisor,  or  words  to  that  effect,  but  without  indicating  them 
Bpeciflcally.  Now,  by  the  familiar  doctrine  of  powers,  if  such 
devise  creates  a  proper  power,  and  the  same  he  properly  exe- 
cuted, the  appointee,  to  whom  the  trustee  shall  appoint  the 
estate,  takes  it  under  the  will  as  if  named  therein.  And  au- 
thoritioB  may  readily  be  referred  to  upon  the  effect  of  such  a 
devise.  Thus,  under  the  first  proposition  above  stated,  it  is 
said,  in  the  authority  cited  "  in  the  case  of  an  individual,  if 
an  estate  is  devised  to  such  person  as  the  executor  shall  name, 
and  no  executor  is  appointed,  or  if,  one  being  appointed,  he 
dies  in  the  testator's  lifetime,  and  no  other  is  appointed,  the 
bequest  becomes  a  nullity ;  yet  such  a  bequest,  if  expressed 
to  be  for  a  charity,  would  be  good."  In  respect  to  the  third 
proposition,  the  court,  in  the  case  cited,  say:  "  The  trust  in- 
sisted upon  here,  however,  owes  ita  validity,  not  to  the  will  or 
the  declaration  of  the  testator,  but  to  the  fraud  of  the  devisee. 
It  belongs  to  a  class  in  which  the  trust  arises  ex  maleficio,  and 
in  which  equity  turns  the  fraudulent  procurer  of  the  legal  title 
into  a  trustee  to  get  at  him,  and  there  is  nothing  in  reason  or 
authority  to  forbid  the  raising  of  such  a  trust  from  the  surrep- 
titious procurement  of  a  devise."  The  case  cited  of  Wells  r. 
Doane  gives  a  ^11  illustration  of  more  than  one  of  the  above 
propositions.  The  will  contained  two  devises,  —  one,  of  the 
rest  and  remainder  of  testator's  estate,  real  and  personal,  to 
S.  W.  during  life,  and  after  his  death  "  in  such  charities  as 
shall  be  deemed  most  useful  by  the  executor  or  administrator 
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of  S.  W. :  "  the  other  waa,  "  that  S.  W.  may  dispoae  of  l^e 
furniture,  kc,  absolutely,  as  be  may  deem  expedient,  in  ao 
cordance  with  my  wishes  as  otherwise  communicated  by  me 
to  him."  In  speaking  of  this  last,  the  court  say :  "  No  party 
denies  that  he  had  power  to  dispose  of  them  by  giving  them 
absolutely  during  bis  life."  The  only  question  was  as  to  the 
part  which  he  left  undisposed  of;  and  it  was  held  that  he  bad 
na  absolute  property  in  these.  As  to  the  other  bequests,  the 
court  say :  "  We  have  no  doubt  that  the  bequest  to  charities 
is  valid."  They  also  recc^nise  that  there  might  have  been 
a  devise  to  him  for  life,  with  a  power  of  disposal.  In 
Brown  v.  Eelsey,  the  devise  was  "  for  the  promotion  of  such 
religious  and  chaiitable  enterprises  as  shall  be  des^ated  by 
a  majority  of  the  pa&tors  composing  the  Middlesex  Uuion 
Association."  They  met,  and  made  the  appointment ;  and  the 
devise  was  sustained  accordingly .^  So  a  devise  to  and  amoi^ 
the  different  institutions,  or  to  any  other  religious  institution 
or  purposes  as  A  and  B  might  think  proper,  was  held  to  be  a 
good  charitable  bequest,  and  not  void  for  uncertainty.'  In 
respect  to  the  other  part  of  the  subjects  above  suggested, 
where  property  is  devised  to  one  expressly  in  trust,  but  the 
persons  iu  whose  favor  it  is  iatended  are  not  named,  or  have 
been  only  orally  named,  it  is  not  proposed  to  do  more  than 
refer  generally  to  the  authorities.  In  treatises  upon  trusts, 
there  are  chapters  upon  the  "  discretionary  powers  of  trus- 
tees," under  which  numerous  cases  are  collected.  Thus,  in 
Tiffany  &  Bullard  on  Trusts,  c.  6,  p.  728,  it  is  said:  "In 
the  language  of  Lord  Eldon,  there  is  not  only  a  mere  power 
and  a  mere  trust,  but  there  is  likewise  known  to  the  court  a 
power  with  which  a  party  is  intrusted,  and  is  required  to 
execute.  Such  cases  arise  where  the  donor  baa  intrusted  the 
party  with  money  or  property  to  be  used  according  to  his 
judgment  or  discretion,  for  the  use  of  certain  persons  or  for  a 
claus  of  persons,  but  nevertheless  to  be  used  for  others  than 
himself.  The  discretion  of  the  trustee  is  not  absolute,  but 
confined  to  the  time,  manner,  or  the  particular  individuals  of 
a  class."     This  covers  the  case  of  trusts  in  favor  of  a  class 

I  Brown  V.  "KeXaej,  2  Ciuh.  24S. 

*  Wilkiman  v.  Undgren,  L.  B.  6  Ch,  Ap.  670. 
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named,  bat  does  not,  in  tenuB,  reach  cases  where  neither 
classes  noi  iodiTiduala  are  named  in  the  will  as  the  intended 
beneficiaries.  The  reader  is  also  referred  to  the  authorities 
cited  below .^  And  though  most  if  not  all  of  the  cases  referred 
to  may  have  been  those  where  the  olass  is  mentioned,  among 
whom  the  discretion  is  to  be  exercised,  it  would  seem  to  be  a 
lair  inference,  ttom  settled  principles  and  decided  cases,  that 
if  the  property  is  given  to  persons  named,  with  a  general 
power  of  appointing  to  whom  they  pleased,  or  to  such  as  the 
testator  may  have  orally  recommended,  the  property  would 
vest  in  them,  and  the  devise  would  not  be  void  for  unoer- 
ttunty.  If  no  trust  was  declared,  it  might  leave  the  matter 
discretionary  with  the  devisees,  and  in  that  way  make  them 
the  absolute  owners.  But  if  it  was  expressly  declared  to  be 
in  trust  that  they  should  appoint,  it  would  create  a  trust 
which  a  court  of  equity  would  compel  them  to  execute ; 
which,  if  they  foiled  to  do  by  reason  of  death  or  other  dis- 
abili^,  the  devise  would  probably  fail,  and  go  to  the  testator's 
heirs-atrlaw,  unless  the  class  were  indicated  who  were  to 
take,  where  the  court  might  execute  the  tnist.^  If  it  be 
given  as  a  trust,  but 'the  objects  as  beneficiaries  are  too  indefi- 
nite to  be  ascertained,  the  trustee  will  not  take  as  owner,  but 
the  trust  will  fail  altogether.' 

S2.  There  are  various  ways  in  which  a  devise  may  be  ren- 
dered void  or  inoperative  during  the  life  of  the  testator ;  a  will, 
as  already  stated,  being,  while  the  testator  lives,  ambulatory 
and  inchoate :  the  will  itself  may  be  caocelled  or  destroyed ; 
its  terms  as  to  particular  provisions  may  be  changed  or  an- 
nulled by  a  codicil  which  is  nothing  more  than  an  additional 
will,  enlar^ng  or  modifying  the  first,  and  which  must  be 
executed  in  all  respects  like  the  principal  will  itself ;  or  par- 
ticular devises  in  the  will  may  be  abrc^ted  or  annulled  by 
the  act  of  the  testator  in  respect  to  the  subject  of  the  devise 
itself.    It  seems  that  a  testator,  having  made  his  will,  may 

I  Lewin,  Tnut.  480, 4S1 ;  2  Sngd.  Pow.  8d  Am.  ed.  161, 18S,  aot« ;  Browo  b. 
Higg.,  8  Ve».  674 ;  HiU,  Tnwt  67-flB,  »nd  note. 

'  Sm  Ball  ».  BuU,  8  Conn.  47  ;  HIU,  Tnut.  Whart.  ed.  SI ;  Withem  v.  Tern- 
don,  1  Rich.  Eq.  824,  832;  2  Sngd.  Pow.  Sd  Am.  ed.  162,  nota. 

*  EUii  p.  Selbr,  1  UfL  &  Cnlg,  2». 
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make  a  codicil,  and  giva  Us  wife  therein  a  right  to  add  it  to 
Ilia  will  at  her  pleasure ;  and  if  she  declinea  to  do  bo,  it  will 
be  rejected.*  Acts  like  these  are  called  "  acts  of  reyocation," 
and  the  revocation  is  said  to  be  complete  or  partial  according 
to  the  nature  of  the  act.     But  to  revoke  a  will  requires  the 

same  exerciae  of  intelligent  intention  on  the  part  of 
[*696]  the  testator  aa  the  making  the  instrument  at  *  first.' 

A  case  is  stated  in  the  Law  Intelligencer  of  Dec.  6, 
1867,  of  a  will  upon  which  the  testator  had  indoi'sed  in 
his  own  handwriting  "  cancelled,"  without  signing  it.  He 
left  it  in  that  state,  but  not  among  his  other  valuable  papers, 
where  it  was  found.  It  was  held  to  be  a  revocation.  The 
court,  in  the  case  cited,  define  *'  revocation  "  to  mean  any 
act  done  to  the  will,  which,  in  common  understanding,  is  re- 
garded as  a  cancellation  when  done  to  any  other  instrument.* 
A  similar  decision  was  made  by  the  court  of  Vermont.* 
But  in  an  earlier  case,  the  testator  had  written  against  one  of 
the  bequests,  and  upon  the  face  of  the  will,  "  obsolete  ; "  and 
it  was  held  not  to  work  a  revocation.'  In  a  case  iu  Ohio, 
the  testator,  who  was  blind,  called  for  his  will,  which  was 
sealed  up ;  and  it  was  handed  to  him.  He  felt  of  the  seal ; 
then  handed  it  to  another,  and  told  him  to  put  it  in  the  fire, 
and  burn  it.  He  pretended  to  do  so,  burned  another  piece 
'  of  paper  to  make  the  testator  think  he  had  done  it,  told  him 
be  had,  but  kept  it,  and  put  it  in  his  pocket.  After  testator's 
death,  the  will  was  produced  and  allowed,  and  held  not  to  be 
revoked,  as  the  testator  had  done  none  of  the  acta,  which,  by 
statute,  are  declared  sufficient  to  revoke  a  will."  A  class  of 
cmes  ought  to  be  noticed  in  this  coDneotion,  where  testators 
have  attempted  to  dispose  of  property  by  devise  by  reference 

>  Goodiof  Smith,  L.  B.  1  F.  &  D.  717. 

3  1  Jann.  Willi,  lit  Am.  ed.  115,  and  Ferklni'  nots;  4 Kant,  Com.  £82; 
Jackion  n.  Hdloir*;,  7  John*.  Bl,  wtu  a  cue  vhere  the  tettator  altered  hi*  will 
bj  loterUneatiom,  and  a  memoranduiD  on  the  back  aCteeted  bj  two  wiUleMei, 
when  three  were  necesiar^  to  a  will,  and  held  to  be  do  rerocatioQ  aa  to  way 
part  of  the  will.  Ford  v.  Ford,  7  Humph.  92,  waa  a  cue  where  teatator.  In  an 
fauane  lit,  deitjored  hii  will,  and  it  wu  held  do  rerocatloo. 

*  Bvana'a  Appeal,  5B  Penn.  St.  Mi ;  Qooda  of  Fraier,  L.  B.  3  P.  4  D.  40> 

*  Warner  e.  Warner,  18  Am.  L.  Reg.  SGI. 

*  Lewie  V.  Lewia,  S  W.  4  8er.  U6. 

<  Kent  v.  Mabaftb7, 10  Ohio  St  201. 
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in  the  will  to  other  papers  not  executed  in  conformity  to  the 
rul«s  prescribed  as  to  vrilU,  defining  who  should  take,  or  the 
description  of  the  property  which  is  to  pass  by  the  will,  and 
the  like.  Thus,  in  Habingham  v.  Vincent,  a  testator  made 
his  will,  giving  a  remainder  to  such  person  as  be  should  ap- 
point by  deed.  The  next  day  he  made  a  deed  reciting  his 
will,  and  appointiDg  to  the  sons  of  C,  &o.  It  was  held,  that 
nothing  passed  under  and  by  the  ^ill,  and  that  the  deed  must 
be  valid  in  itself,  or  of  no  effect.'  The  same  doctrine  was 
held  in  the  same  case  in  ohanoeiy.  Wilson,  J.,  says,  *'  I  be- 
lieve it  is  true,  that  if  a  testator  in  his  will  refers  expressly 
to  any  paper  already  written,  and  has  so  described  it  that 
there  can  be  do  doubt  of  the  identity,  and  the  will  is  executed 
in  the  presence  of  three  witnesses,  that  paper,  whether  exe- 
cuted or  not,  makes  a  part  of  the  will,  and  such  reference 
is  the  same  as  if  he  incorporated  it."  And  the  same  doctrine 
ia  maintained  by  the  court  of  Pennsylvania.'  "  But  wheo  a 
man  declares  he  will,  in  some  future  paper,  do  something ;  he 
says  he  will  make  a  wilt  as  far  as  hia  intention  is  then  known 
to  himself,  but  he  will  take  time  to  consider  what  he  shall  do 
in  future ;  as  a  will  it  is  void,  because  not  properly  exe- 
cuted." And  Buller,  J.,  says, "  This  last  instrument  (the  deed) 
must  be  considered  as  a  codicil ; "  and  then  goes  on  to  show 
that  a  codicil,  to  be  vaUd,  must  be  executed  in  the  presence 
of  the  requisite  number  of  witnesses.^  The  queatiou  was 
fully  examined  in  Johnson  v.  Ball,  where  it  was  definitely 
settied  that  a  testator  cannot  by  bis  will  reserve  a  power  to 
dispose  of  an  estate  at  a  future  time  by  an  instrument  not 
executed  as  required  in  the  case  of  wills,  so  as  to  take 
effect  under  his  will.*  In  Massachusetts,  *  the  statute  [*697] 
points  out  what  acta  shall  operate  as  a  revocation  of  a 
will,  but  expressly  declares  that  the  section  shall  not  prevent 
a  revocation  implied  by  law  from  subsequent  changes  in  the 
condition  or  circumstances  of  the  testator.' 

>  HaberKtMU  d.  Vincent,  6  T.  R.  92.    Sm  Qoodi  of  Oill,  L.  B.  2  P.  A  D.  8. 

*  ThoaipM»  D.  XJojd,  4S  Pwul  St.  126. 
1  2  Ves.  Jr.  aOi,  2S8,  SSI. 

*  JohiuonD.  B4U.GDeQ«uc&B.SCi  i.  c.  B,  £iig.L.  tEq.  169: 

*  Hart.  0«a.  Stat  c.  92,  §  11. 
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S3.  One  mode  of  revocation  of  a  devise  in  a  will  has  already 
been  alluded  to ;  and  that  ie,  by  an  alteratioD  of  the  estate 
which  id  the  subject  of  the  devise.  If,  therefore,  the  testator, 
after  making  his  will,  convey  away  the  whole  or  a  part  of  an 
eutate  devised  therein,  it  ia  an  entire  revocation,  or  one  pro 
tante,  accoi-ding  to  the  extent  of  such  alienation.^ 

3-1.  The  doctrine  upon  the  subject  seems  to  be,  that  any 
change  in  the  estate  in  the- lands  devised  by  the  act  of  the 
testator,  such  as  a  conveyance,  though  it  be  to  his  own  use, 
or  though  be  take  back  the  same  estate  as  he  originally  held, 
and  continues  seised  till  his  death,  it  will  be  a  revocation. 
And  iu  one  case,  where  the  subject  was  discussed  at  length, 
there  was  held  to  be  a  revocation  in  equity  of  the  devise  of 
en  estate,  which  the  testator,  affer  devising  it,  contracted  to 
sell  to  a  third  party,  but  which,  the  sale  never  having  been 
consummated,  remained  in  the  testator's  hands  unchanged 
till  his  death.'  The  conveyance  in  the  one  case,  and  the 
ba^^aining  away  the  estate  in  the  other,  are  regarded  as  evi- 
dence of  an  intent  to  revoke  the  devise  aa  to  such  property ; 
and  it  then  becomes  requisite,  in  order  for  the  land  to  be  ^ain 
the  subject  of  the  will,  that  a  republication  of  this  should  be 
made  after  the  testator  shall  have  again  acquired  the  estate.' 
So,  where  a  testator  holding,  amoi^  other  property,  a  mortgage 
of  real  estate,  made  his  will,  devising  thereby  all  his  estate, 

real  and  personal,  to  A  B,  and  subsequently  entered 
[*698]  upon  the  premises  and  foreclosed  *  the  mortg^e,  it 

was  held  to  change  the  nature  of  the  property  so  aa 
to  constitute  it  after-acquired  estate,  working  a  revocation 
pro  tarUoy  and  not  to  pass  under  the  devise.*  This  was  before 
the  statute  in  relation  to  devises  operating  upon  after-acquired 
<»8tate. 

35.  So  a  conveyance  of  the  land  devised  may  operate  a 

>  1  Jarm.  Wini,  lit  Am.  ed.  180;  H«wm  v.  Hninpfarer,  S  Fi<A.  860,  861 ; 
Carter  v.  Thomu,  4  He.  841. 

1  Walton  V.  Walton,  7  JohDa.  Ch.  268,  209, 271 ;  1  Jmiu.  Willi,  l«t  Am.  «d. 
ISS ;  Darlej  v.  Darlef,  8  Wila.  0,  18 ;  a.  o.  Ambl.  653 ;  4  Kent,  Com.  627 ;    ' 
Arthur  t.  Bockenham,  Htzg.  240  j  Eean'l  caM,  0  Dana,  26. 

■  Walton  ».  Walton,  7  Johna.  Ch.  268,  270.  But  >m  M'CnliM  v.  CUriMj 
2  Hnrph.  S17,  aa  to  contract  of  lale  if  notezeeated  hj  deatli  of  owoar. 

*  Bdgluun  0.  Wincheiter,  1  Met.  S9))^ 
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revocatioD  of  a  devise,  as  mdicating  an  intentiou  on  the  part 
of  the  testator,  although,  from  some  defect  in  the  form  of 
proceeding,  it  becomes  inoperative,  as  where  livery  is  omitted 
to  be  made  in  a  feofment,  or  the  deed  in  a  bargain  and  sale 
is  not  enrolled,  and  the  like.  The  estate  so  devised  will,  ia 
such  a  case,  go  to  the  testator's  heir-at-law.' 

36.  Withont  undertaking  to  enumerate  every  thing  that 
may  be  sufficient  on  the  part  of  the  testator  to  revoke  his 
will,  a  revocation  of  the  will  of  a  fvme  aole  ia  implied  by  the 
common  law  by  her  subsequent  mamage.  As  a  married 
woman,  at  common  law,  could  neither  make  nor  revoke  a 
will,  it  was  held  that  it  would  defeat  the  ambulatory  char- 
acter of  such  an  iiiattument,  if  a  will,  made  by  a  feme  toU 
before  marriage,  were  to  remain  valid  during  coverture.' 

37.  The  maniage  of  a  testator  does  not  have  this  effect 
unless  followed  by  the  birth  of  a  child.  The  concurrence  of 
these  two  events,  after  the  making  of  a  will,  is  supposed  to 
create  such  a  change  in  the  circumstances  of  the  testator  that 
he  cannot  intend  to  have  his  will,  as  formerly  made,  stand. 
But  this  is  only  a  doctrine  of  presumed  revocation,  which,  at 
the  common  law,  may  be  controUed  by  the  character  and 
terms  of  the  will  iteelf.* 

88.  The  matter  is  regulated  in  several  of  the  States  by 
positive  law.  Thus,  in  South  Carolina,  marrying,  and  hav- 
ing children  who  are  living  at  the  testator's  death, 
operates  as  a  revocation  •  of  a  prior-will.*  In  Geoi^a,  [•699j| 
marrying,  or  having  a  child  or  children,  revokes  a  will, 
unless  subsequently  altered  by  the  testator."  In  California, 
a  marriage  revokes  a  will  if  the  wife  aorvives  the  testator, 

1  4  Kent,  Com.  629. 

*  4  Kent,  Cora.  C3T.  A  similar  rule  !•  MtaUlslied  bj  lUtate  in  Cftlifomla. 
Sut.  ISeO-ieas,  p.  140,  SlS;  Code,  1ST2.  J  ISOO.  So  b  niiaoii,  Sut.  185S, 
p.  llTg.tgi  Rer.  Stotl8T4,c.  B9,S  10;  2  M.  T.  Kev.  Stkt.  p.  U;  Sut.BtLarge, 
Tol.  2.  p.  64,  S  4*. 

*  2  GreenL  Et.  J  684  j  1  Jarm.  Willi,  Ut  Am.  ed.  106 ;  4  Kent,  Com.  G21, 
G2S ;  Haveoi  v.  Van  Dea  Burgh,  1  Denio,  27.  See  Warner  v.  Beach,  4  Graj, 
162. 

*  6  So.  Car.  Sttt.  106 ;  1878,  o.  86. 

>  Cobb,  Dig.  Stat.  847,  1128;  Code.  18TS,  S  2477.  In  both  South  Caroliu 
sod  Georgia  tlie  mie  ai  above  itated  U  apidied,  unlex  proTition  it  made  in  «)» 
tamplatioD  of  toch  an  erent 
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noleas  proviaioD  is  made  for  her  by  a  marriage  contract  or  in 
the  will.'  And,  in  Arkansas,  marriage  and  issue  revoke  a  will, 
unless  provision  is  made  for  them  io  the  will  or  by  a  marriage 
settlement.*  In  Pennsylvania  and  lowfti  the  birth  of  a  child 
which  survives  the  testator  revokes  a  will  previously  made.* 

S9.  Besides  these,  there  are  provisions  in  the  statutes  of 
many  if  not  all  of  the  United  States  for  postbumous  children, 
where  none  is  made  in  the  will  of  the  testator,  in  some  cases 
avoiding  the  will  altogether  ;  and  also  in  some  cases  for  chiU 
dren  not  named  in  the  will,  when  the  omission  is  accidental. 
But  a  testator  may  omit,  if  he  sees  fit,  to  make  any  provision 
for  any  or  all  of  his  children,  and  the  will,  nevertheless,  be  a 
vaUd  one,  if  he  clearly  indicates  thereby  that  such  was  his  ua- 
derstandiug  and  intention.*  But  where  a  child  is  omitted  in 
a  will,  the  burden  of  proving  that  it  was  intentionally  done  is 
on  the  devisee  who  claims  under  the  will.'  A  devise  to  a 
child  or  children  does  not  include  a  grandchild  or  grand- 
children, unless  indispensably  necessary  to  effectuate  the  in- 
tent of  the  testator.^ 

40.  A  new  will  may  operate  to  revoke  a  former  one,  if  it 
contain  words  to  that  .effect,  or  if  the  disposition  of  the  prop- 
erty thereby  made  is  incompatible  with  that  made  in  the  prior 
will ;  but  should  the  prior  will  remain  uncancelled,  and  thfl 
latter  one  be  destroyed,  it  may  operate  to  give  effect  to  the 
first  as  a  will,  if  the  testator  leaves  it  unrevoked  by  any  new 
act.^  But  if  one  make  a  will,  and  then  by  a  second  will  re- 
voke the  first,  it  can  only  be  revived  by  republishing  it.  A 
cancelling  of  the  second  will,  under  such  circumstances,  does 

i  Sut.lS60-1863,  p.  140, 1 12;  Ck>de,  1872, 1 1298. 
I  Dig.  Stat.  lOTS. 

*  Tomlinaoii  v.  Tomllnton,  1  Ashm.  224 ;  UcChUhq  e.  McKenxie,  3$  Iowa, 
eiO ;  Cmrej'  v.  Btiaghn,  86  lov^  643. 

*  4  Kent,  Com.  4t2 ;  Id.  G21,  nou.  626,  626 ;  Mm.  Gcd.  Stat  c  92;  H  SG.  26 ; 
Bancroft  t>.  Ives,  S  Gnj,  337 ;  Loring  d.  &Unh,  27  I«w  Bep.  S77  i  WUtOD  «. 
Yotki-t,  6  Met.  404 ;  Convene  v.  Walea,  4  Alton,  61% 

*  RamidiU  e.  Wentvorth,  106  Haai.  820. 

<  Slieeu  u.  Grnbbi,  4  Met  (Kj.)  641 ;  ChnrchUl  v.  Chnichlll,  3  Met.  (Ef.) 
iM. 

'  4  Kent,  Com.  628,  6S1.  See,  aa  to  raviTing  ■  reroked  wUl  hj  ravoldng  Um 
lattw,  Bohanon  v.  Wilcot,  1  How.  (HIm.J  336. 
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not  revive  the  first ;  and,  in  such  a  case,  the  deceased  was 
held  to  have  died  intestate.' 

41.  It  may  be  remarked,  that,  at  commtm  law,  a  devise  to 
an  lieir-at>1aw  of  the  same  estate  in  quantity  or  quality  as  be 
would  take  by  deaoent  would  be  void,  and  be  would  take  by 
descent,  and  not  by  purchase.  The  rule  of  law  is  now  altered 
by  the  statute  8  and  4  Wm.  IV.,  o.  106,  §  8,  and  the  heir,  in 
England,  takes,  in  sncb  case,  under  the  devise.*  A  devise  by 
a  testator  of  an  estate-tail  to  bis  beir-at-law  does  not  affect  a 
descent  of  tbe  same  estate  to  him  in  fee  as  heir.*  The  differ- 
ence between  tbe  present  English  law  and  the  Roman  law  is, 
that  whoever  takes  as  devisee  or  legatee,  takes  as  purchaser ; 
whereas,  by  the  Roman  law,  the  effect  of  a  will  was,  not  to 
pass  the  estate  of  itself,  but  to  designate  tbe  person  who  should 
take  as  heir,  but  who  did  not  take  as  purchaser.*  But,  in 
Massachusetts,  a  devise  to  an  heir-at-law,  of  the  same  estate 
which  be  would  take  by  descent  as  heir,  is  simply  void.' 
Where  the  words  "  heir,"  "  heirs-at-law,"  &c.,  are  used  in  a 
devise,  and  it  becomes  necessary  to  apply  tbe  term,  it  is  held 
that  "  heir  "  intends  the  person  "  appointed  by  law  "  to  suc- 
ceed to  the  real  estate  in  case  of  intestacy,  and  "  heirs-at-law  " 
intend  the  persons  to  take,  and  the  shares  to  be  taken,  by  the 
statute  of  distribution  of  the  State,  whether  this  distribution 
shall  be  per  »tirpe»  or  per  capita.  Upon  this  latter  point,  if 
a  devise  be  to  A  and  the  children  of  B,  they  take  per  capita, 
and  not  per  stirpet.  So  where  the  devise  is  to  several  per- 
sons "  equally,"  or  "  share  and  share  alike,"  &c.,  they  take 
per  capita.' 

•42,  A  will  which  has  been  once  revoked  by  impli-  [•TOO] 
cation  by  any  of  the  modes  above  mentioned,  except 
cancellation,  may  be  revived  by  a  republication  of  such  will. 
This  may  be  done  in  Tuious  ways.     Thus,  if  one  make  a  valid 

I  Brown  t>.  Brown,  S  E.  &  Black.  878,  BBS;  Wood  v.  Wood,  L.  B.  L  Prob.  k. 
IHt.  SOB, 

*  Wmi.  Real  Prop.  181 ;  Whitney  v.  Whltnej,  14  Han.  88,  90;  Panoni  ». 
Wimlow.eHMt.  les;  4  Kent,  Com.  606;  Van  Kleek  o.  Dutch  Church, 20  Weod. 
46S;  Willard,  Beal  Eit.4TT;  EUia  v.  Faige,  7  Cnih.  161;  Swjgwlck  r.  Minot, 
a  Allen,  17*;  anti.  p.  •MS.  •400. 

1  PoM7  v.  Bndd,  21  Hd.  480.  •  Eainm'  Tncla,  122. 

*  8«dgwick  p.  Minot,  6  AUen,  ITl.  «  Biduudi  t>.  Miller,  82  lU.  421 
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codicil  to  such  will,  recognizing  it  in  any  manner  as  an  exist- 
ing  valid  one,  it  will  amount  to  a  republication  ;  or  it  may 
be  by  express  republication,  as  by  a  re-execution  in  a  form  as 
solemn  as  that  required  for  its  original  publication.'  In  Iowa, 
it  requires  the  same  formality  to  republish  a  will  which  has 
been  once  revoked  as  to  execute  it  at  first.'  So,  as  has  been 
above  stated,  the  cancellation  of  a  second  will  may  revive  a 
prior  uncancelled  will.  But,  by  the  statute  of  New  York,  such 
will  not  be  the  effect  unless  expressly  declared  to  be  so  in- 
tended by  the  testator.*  The.  effect  of  a  republication  of  a 
will  by  means  of  a  codicil  is  the  same  as  if  the  will  was  made 
anew  of  that  date.* 

43.  It  is  hardly  necessaiy  to  add,  that  no  one  can  make  an- 
otlier  t^e  owner  of  an  estate  against  his  consent  by  devising 
it  to  him,  80  that,  if  tiie  devisee  named  disclaim  the  devise,  it 
becomes  inoperative,  and  goes  to  the  heir ;  though  it  seems 
to  be  doubtful  whether  a  mere  parol  refusal  or  disclaimer 
of  a  devise  will  be  sufficient  to  prevent  the  person  named  as 
devisee  from  subsequently  claiming  it.  The  difficulty  of  doing 
this  by  any  thing  short  of  a  deed  grows  out  of  the  presuniptave 
vesting  of  the  devised  interest  in  the  devisee  before  entry.* 
The  law  presumes  an  acceptance  by  a  devisee  of  the  devise, 
if  the  same  is  apparently  beneficial  to  him,  unless  he  ex- 
pressly renounces  it ;  and,  if  he  enters  upon  it,  be  takes  it 
with  all  its  conditions.* 

1  IJarm.  Wlll»,UtAm.eil.  IT4Biidl75,and  Perktiu'iMtatrfeuM;  SCniite, 
Dig.  114, 116 ;  H&TeQ  e.  Foster,  14  Pick.  684,  M8,  544. 

■  Care;  v.  Banghn,  S6  Iowa,  540 ;  tee  Jackson  v.  Patter,  B  Johni.  S12 ;  1  Be<lL 
Willi,  S7t,  and  luuei  citeil. 

•  4  EeDt,  Com.  632.  For  Hie  general  principle,  lee  B  Cnii«e,  Dig.  121 ;  1  Jarm. 
Willi,  lit  Am,  ed.  12S ;  Stat.  1  Vict,  c  26.  f  -22.  A  will  once  KToked.  to  have 
efl^t,  muat  be  re-exeuuted,  or  made  effective  by  codiciL  The  law  oTSeir  Toric, 
Obio.  Indiana,  Miuonrl,  and  Arkaniai,  ii  tlie  lame.    6  CnilM,  Dig.  121,  note. 

•  6  Oreenl.  CroiM,  Dig.  llfl,  n. 

•  Co.  Lit.  Ill  a ;  Wilkinion  d.  Leland.  2  Pet  627,  666 ;  Doe  n.  Sm;th,  6  B. 
&  C.  112 ;  TownioQ  v.  Tickell,  8  B.  &  Aid.  81,  86 ;  4  Sent,  Com.  6SS ;  Webtier 
r.  Qllman,  1  Stoi?,  409 ;  Ex  pirie  Fuller,  2  Story,  327.  That  a  deed  is  reqaiittd, 
Bryan  d.  Hjre,  1  Rob.  (Va.)  94;  6  Cruise,  Dig.  184,  and  QreeaL  notei  Picker 
big  r.  Pickering,  6  N.  H,  120 ;  Tole  v.  Hardy,  6  Cow.  840. 

•  Fanr  >.  Hale,  44  N.  H.  866. 
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*Iil  view  of  wbftt  has  been  said  from  time  to  time,  in  the  [*70tJ 
body  of  this  work,  there  seems  to  be  ft  propriety  in  pregenting 
for  the  consideration  of  the  reader  the  enbetantial  parts  of  one  of  the 
forms  of  marriage  settlement  which  have,  for  many  years,  been  in  use 
in  England.  These  hare  been  copied  from  Atkinson's  Forms  of 
ConTeyancing  (p.  428).  Though,  by  the  changes  of  the  law  in  Eng- 
land, as  well  aa  by  the  statute  promions  of  many  of  the  States,  the 
occauon  for  limiting  the  estate  to  trnsCees  to  preserve  contingent  re- 
imunders  ia  obviated,  the  form,  in  that  respect,  is  retained  for  conven- 
ient reference.  So  the  phraseology  of  the  English  form  is  preserved, 
although  much  less  brief  and  simple  than  that  usually  adopted  in  similar 
instruments  in  this  country.  The  one  selected  is  that  employed  when 
the  father  makes  a  settlement  of  a  freehold  estate  in  &vor  of  a  daughter 
and  her  intended  husband,  with  provisions  for  children  of  the  marriage ; 
and  one  object  in  inserting  it  is  to  make  it  an  opportunity  for  showing 
the  application  of  the  doctrine  of  uaet  in  the  modes  of  conveying  lands, 
in  raising  tprvaging  and  thifiing  utet,  end  in  creating  ^wsrj  and  pro- 
riding  for  the  eiecutJon  of  trusts  and  the  like.  With  such  notes  of 
explanation  as  are  appended,  it  is  hoped  it  may  furthermore  serve  to 
furnish  hints  to  guide  in  framing  a  class  of  legal  papers  which  have 
not  hitherto  been  of  frequent  use  in  this  country.  "  This,"  says  Judge 
Kent,  "  requires  the  introduction  of  powers  of  leasing,  selling,  exchao- 
^g,  and  charging  the  lands,  and  with  the  reservation  of  a  power  to 
alter  and  modify  the  dIaposilJonB  in  the  settlement,  as  exigencies  may 
require.  It  is  done  by  a  general  power  of  appointment  in  the  first 
instance,  or  by  adding  to  the  limitations  a  power  of  revocation  and  new 
appointment.     Powera  are  the  mtunapring  of  this  machinery."  * 

I  i  KMt,  Com.  tao. 
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[•702]  •SETTLEMENT  ON  MAEEIAGE, 

HADE  BY  THB  7ATBER  Or  THE  UiDT  AMD  TITE  IMTBKDED  BUSBAND. 

(1)  Thu  indentare,  i&ade,  &c^  between  A.  B.,  [the  &ther}  oi,  &o^ 
of  the  Jint  part,  C.  D.,  daughter  of  said  A.  B^  of  the  ucond  part,  £.  F., 
[the  intended  husband]  o^  &c.,  of  the  third  part,  and  J.  D.  and  J.  S.,  o( 
Sea.,  [the  tmstees]  of  the  fmuih  part :  Whereas  a  marriage  hath  been 
agreed  upon,  and  is  iotended  shortlj  to  be  duly  had  and  tolemnized, 
between  the  siud  C.  D.  and  £.  F. ;  and  whereas,  upon  the  treaty  for 
said  intended  marriage,  it  was  agreed  that  ihe  messoages,  lands,  and 
hereditaments  hereinafter  mentioned,  &c,  respectirely,  should  be  con- 
veyed and  settled  to  the  uses,  upon  and  for  the  trusts,  interests,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisos,  agree- 
ments, and  declarations,  hereinafter  expressed  and  declared  of  and  con- 
cerning the  same :  — 

(2)  Nou),  this  indenture  witnetteth,  that  in  pursuance  and  perform- 
ance of  the  said  agreemeut  on  the  part  of  the  said  A.  B^  and  for  the 
considerations  aforesaid,  the  said  A.  B.  hath  granted,  bargained,  sold, 
aliened,  released,  and  confirmed,  and  by  these  presents  doth,  &&,  unto 
the  sold  J.  D.  and  J.  S.  and  their  heirs,  all  that,  &c  (estate) ;  to 
have  and  to  bold  the  same  messuages,  lauds,  and  hereditaments,  Scc^ 
to  the  s^d  J.  D.  and  J.  S.,  and  their  heirs,  to  th^  uses  upon  and  for 
the  trusts,  intents,  and  purposes,  and  wiUi,  under,  and  subject  to  tha 
provisos,  agreements,  and  declarations,  hereinafter  expressed  aod  de- 
clared, of  and  concerning  the  same. 

['708]       *  (3)  And  it  is  hereby  agreed  and  declared  by  and  between 

(1)  This  part  includes  tbs  puiln  to  th«  indentun,  sad  tba  considentiaa  apon  whick 
It  ii  entered  into.  "  Truitma  ■nslmost  *lwa7s  Dtam»ry  In  msnugs  HttlsmaaU ;  ud 
whera  they  mia  pirliei,  powen  for  cbutglng  them,  uti  claoni  for  their  iodeDinity,  snd 
tha  reinibuning  their  expenses,  ibould  aiirafi  be  ioierted  in  the  settIem<tiL"  "AJt 
persons  having  in;  eilatc  or  Interest  in  the  property  to  ba  settled  should  li«  pst^ei  to 
the  deed,  and  all  penons  intended  to  be  bound  by  the  dead."  "It  ia  alway*  proper  in 
marTiBKaBettlemeDt»(ade»cribe  Ihe  parties  fully."  "  The  mtniage  is  alone  ■  eofficknt 
consideration  tor  tha  HttlameDt  where  It  ie  executed  before  marriage,  or  made  In  pm- 
iuinceof  articles  which  were  executed  before  the  marriago."  TBythow.  Cony.  SfiCi 
S  Sugd.  Pow.  3d  Ad).  ed.  S2S. 

(S)  TbiB  ie  called  Ihe  cptralice  part  of  the  iudentare,  whereby  Ihe  party,  whoerer 
he  is,  conveys,  usually,  to  tmatea  in  the  nature  of  feoffees  to  use,  or  as  here,  by  bar- 
gain and  sale,  hattndum  to  the  inteuded  uses  and  sabject  to  the  powera  and  Crusts 
prescribed  by  the  parties.  In  this  case,  it  will  be  peroeiTed,  tlie  legal  estate  granla]  il 
a  (ee-«iniplB.    7  Bythew.  Coot.  SM. 

(3)  Tills  and  the  following  clauses  contain  tha  declaiations  of  the  nsee  and  tiuiiti  in 
the  indenture.  FinI,  to  the  use  of  the  grantor  and  his  heirs  till  the  intended  marriaga 
of  the  daughter.  The  effect  of  thb  is,  that,  if  the  marriage  never  takes  place,  all  ulteiioT 
UAes  fail,  Ihe  use  In  him  never  shifts,  and  be  is  left,  to  all  practical  purposes,  tha  owdm 
of  the  ori^ual  e>tat«  in  fee,  the  seisin  bong  unit«d  with  the  use  limited  to  him. 
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the  Bud  i»rtieB  to  tbeao  present*,  tbat  the  gnat,  Jbo.,  beranbefon 
cmitaiiMd,  and  hereby  reapectiTel;  made  as  aforeMud,  ihall  oper- 
ate and  ennie  to  the  use  ot  the  sud  A.  6.,  his  hurs  and  assigns  till  the 
intended  marriage  dull  be  duly  bad  and  solemniced ;  and  fr(«n  and  (4) 
immediately  after  the  solemnization  thereof  to  the  ose  of  the  sud  J.  D. 
and  J.  S^  and  the  survivor  of  them,  and  the  ezecators  and  administra- 
tors of  such  sarriroT,  for  and  during  the  natoral  life  of  the  said  C.  D. 
(5)  In  tmst,  noTertheleBS,  to  collect,  get  in,  and  reoeive  the  rents,  isanes, 
Btid  profile  of  the  said  measuages,  lands,  and  hereditameDts,  as  and 
when  the  same  stiaU  become  dne  and  payable,  and  to  pay  the  aame  to 
aoch  person  or  perwms  for  soch  estates  or  interests,  intents,  and  pur- 
poses, and  in  each  manner,  as  the  said  C.  D.  shall  &om  time  to  time, 
notwithstanding  her  oorertore,  by  any  writing  or  writings  under  her 
hand  (but  so  as  not  to  dispose  of  or  affect  the  same  by  way  of  sale, 
i»ortg>g^  o'  otherwise,  in  the  way  of  anddpation),  direct  or  appoint ; 
and  (6)  in  default  of  such  direction  or  appointment,  to  pay  the  same 
into  her  own  hands  for  her  sole  and  separate  use  and  benefit,  inde- 
pendently and  ercluuTely  of  her  said  intended  husband,  the  said  £.  F,, 
and  without  being  in  any  wise  inbjeot  to  his  debts,  oontrol,  inter&rencet 
and  engagements ;  and  the  receipt  of  said  C.  D.  or  of  her  appointeea, 
notwithstanding  her  ooTerture,  to  be  from  time  to  time  a  suffl- 
eknt  dischaige  for  the  same ;  (7)  and  from  and  *  immediately  [*704] 
after  the  decease  of  the  said  C.  D.,  then,  in  case  the  said  £.  F. 
shall  surrive  her,  to  the  use  of  the  s^d  E.  F.  and  his  assigns  for  and 
during  the  term  of  his  natural  life ;  (8)  and  from  and  immediately  after 

(4)  Btamd,  npon  the  minugt,  the  qm  springi  or  ihifla  from  the  gnntor  lo  tbe  tnw- 
iMf  themnlvu,  sad  the  seiiia  gnuited  to  them  unitn  with  this  a»,  cr«s>!ag  >  legal 
■ststo  in  them;  but,  being  iatended  tor  the  benefit  of  the  wife,  it  ii  limited  to  them  tor 
har  life  odIj  ;  and  at  the  um«  time  then  ii  su  scUvb  tnut  creMted  in  tmror  of  the  wits, 
irhenb;  the  legal  eaCste  if  to  remain  in  the  tnuteee  so  long  aa  the  active  trnit  is  to  con- 
tinne.    AtUt,  pp.  'IM,  'IST,  "SSa,  "ase. 

(B)  Thia  clause  deflnea  the  tnuta  in  favnr  of  th«  wife  for  whleb  the  eatate  la  to  be 
thm  held,  and  also  givea  to  her  the  power  of  appointing  to  whoee  benefit  the  estate  aball 
be  bdd  and  the  rente  thereof  paid,  with  ■  clauu,  which  may  or  may  not  be  InHrted,  aa 
the  aattler  may  chooae,  withholding  from  her  the  power  of  antidpatiag  the  renta  by 
mortgage  or  otherwiH.  Clancey,  Bosband  and  WUe,  8SS-330;  Jackun  «.  Hobhonae, 
a  MeriT.  IBS.    As  to  the  effect  of  auch  clauae,  >«e  Hill,  Tnut.  tU. 

(5)  By  thii  daoae  the  tnuteea  are  aathoriied  lo  pay  over  the  rente  to  the  wife  niOf 
OBt  the  control  of  the  haaband,  or  liability  on  acconnt  of  bis  debts,  &e. 

(T)  Upon  the  decease  of  the  wife  in  the  foregoing  aMtlemenc,  the  nae  In  the  tiualtes 
cnaea  and  ahif  ts  to  the  husband,  and  thia  elanse  limits  ancb  use  to  him  during  nis  life, 
from  and  after  her  death,  with  a  provltion  In  case  ot  forteitnre,  and  to  preveDl  a  defeat 
thereby  ot  the  contingent  remainder  to  the  cliildren,  tor  a  limitation  of  the  estate  to  the 
MiQB  trustee!  and  their  heirs,  to  anpport  the  contingent  temainder  daring  the  Ufa  of  the 
hnaband. 

(8)  If  the  nstial  form  in  which  auch  truat  to  u^[iort  contingent  remaindare  may  ba 
aa4  formally  waaciaatad. 
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the  determination  of  that  estate  bj'  forfeiture  or  otherwise  in  bU  life> 
dmo,  then  to  the  aae  of  the  s^d  J.  D.  and  J.  S.  tuA  their  heirt.  Xn 
tnist  to  support  the  contingent  nsea  and  estates  hereioafter  limited 
fVom  being  defeated  or  destroyed ;  and,  for  that  purpose,  to  make  eo- 
tries  and  bring  actions  as  occasion  shall  require,  bat  nevertheless  (9) 
to  permit  and  suffer  the  mid  E.  F.  and  his  assigns,  during  his  life,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  ronsuages, 
lands,  and  hereditaments  to  and  for  his  and  their  proper  use  and  ben^ 
fit  i  and  from  and  immediately  after  (he  decease  of  tha  sorrivor  of  them 
the  said  £.  F.  and  C.  D^  (10)  to  the  use  of  all  and  every  the  child  and 
children  of  the  sud  C.  D.  by  the  said  E.  F.  btwfiilly  to  be  begotten,  who, 
being  a  son  or  sons,  shall  live  to  attain  the  age  of  twenty-one  years,  or, 
iMing  a  daughter  or  daughters,  shall  live  to  atttun  that  age  or  marry, 
which  shall  first  happen,  their  heirs  and  assigns  as  tenants  in 
[*705j  common.    (11)  And'in  casethere  shall  be  nochild  or  children 

(S)  Thla  cUdk  dsclura  Aa  tnut  in  aoch  can  for  wbkti  th«  tnutce*  uv  to  held  tha 
aalatoi  InlhiauM,  it  iiin  ttiorot  the  hiubuid  or  bli  usigai. 

(10)  Bf  this  cluuB,  hnmcdidelj  npoa  tfaa  doth  of  thi  hmtuiid,  thg  on  shifts  froD 
the  tnistees  to  sadi  child  or  cliildreD  of  tha  marruge  m  tha  wttUr  laaj  pnacriba :  ia 
this  form,  it  is  limited  to  ancb  child  or  children  In  tea. 

(11)  This  cliiua  ii  the  lutof  the  seriaa  ol  llmiutioBa  in  tha  settlement  bj  tha  nj  of 
ahifting  osea,  wherabj,  If  tha  husband  and  wita  die,  and  no  child  or  clilidrcn  of  soeh 
marriage  ilull  live  to  att^D  a  vested  intereat  In  Iba  premiiea,  (he  use  ihifti  in  favor  id 
the  settler  orliisbdis  or  assigns  in  rea.  In  following  the  prtscribedtonn,snd  confining 
these  explanations  to  what  la  foand  there,  it  it  not  proposed  (o  aniidpaCa  qnestions  wliidi 
maj  he  raised  by  paiticular  modes  of  expression.  And  yet  it  seems  almost  neotsaarj 
to  allude  to  a  aeiiea  of  eases  wtiich  have  teoently  arisaa  in  the  En^ish  courts  upoo  the 
point,  whether  in  limitations  substanUallj  like  thai  given  above,  in  favor  of  the  childim 
of  the  marriage,  the  estate  veils  In  each  child  succeulvely  as  soon  as  l>om,  opening  to 
let  in  children  snbsaqnantlj  bom;  or  whether  the  vesting  is  poatponed  till  the  child 
attains  the  age  at  twenty-one  yean,  or,  if  a  daughter,  it  married.  Other  questions  con- 
nected with  this,  as  to  subsequent  limitations,  whether  Ihey  are  Trmaluden  or  executory 
devises,  have  also  been  raised,  which  it  is  not  necesiarv  to  examine  hare,  tn  BromSeld 
t).  Crowder,  1  B.  &  P.  a.  S.  818,  (he  limiutian  was  by  will  to  A.  ind  B.  auccesslvely  fin 
life,  and,  at  the  death  of  the  survivor,  (o  C,  if  he  should  attain  twenty-one ;  but  if  he  died 
before  that,  and  D.  survived  him,  than  to  D.,  &c.  It  wan  held  that  C.  took  a  vested  fea 
deterrninabls  Dpon  the  contiogency  o(  his  dying  under  twenty-one  years  of  age.  This 
seems  to  be  in  accordance  with  BUuchnrd  «.  Blanchard,  1  Allen,  333.  In  Festlng  *. 
Allen,  13H.  &W.STe,  tbelimiUtionwasbywiUto  J.  forlife,  andafterherdeathto  tba 
use  of  all  and  every  the  child  and  children  of  J.  icho  Aoail  aUam  tht  ngt  of  (weaJjHXsa 
venrt,  and  theii  respective  liein.  And  for  want  of  such  issue,  &c.,  J.  married  and  had 
three  children,  and  died  leaving  them  all  infants  ;  and  it  was  held,  that  J.  had  a  lif»- 
astate  with  a  contiDgeut  remainder  to  auch  of  her  children  as  should  attahi  the  age  of 
twenty-one,  which  was  defeated  by  her  dying  before  any  of  (hem  attained  that  age- 
In  Bitey  v.  Gamett,  3  De  Gez  &  S.  629,  the  devise  was  to  trustees  for  the  benefit  of  a 
married  woman  for  iits ;  after.  In  trust  for  all  her  children  who  should  altsJn  twenty^na 
yeaA,  or,  being  daughters,  should  attain  that  age  or  marry,  and  their  heirs.  It  waa 
held,  to  give  vested  estates  to  all  her  children  as  they  came  into  being,  subject  to  ba 
divvsled  on  their  deaths  under  twenty-oue,  and,  if  daughters,  unmarried.    This  was  la 
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of  the  said  intended  marriage  who  shall  live  to  Btbun  a  vested 
interest  or  rested  interests  ia  the  *Baid  hereditaments  and  [*706] 
premises  under  the  provisos  aforesaid,  then  to  the  oae  of  the 
■aid  A.  BJ^  his  heirs  and  assigns  for  ever. 

(12)  Provided  always,  and  it  is  hereby  agreed  and  declared  between 
and  bj  tlte  said  parties  to  these  presents,  that  it  shall  and  may  be  lawiol 
for  the  said  J.  D.  and  J.  S^  and  the  snrvivor  of  them,  and  the  ezecn- 
tors,  administrators,  or  assigns  of  sQch  survivor,  during  the  lives  of  thp 
■aid  E.  F.  imd  C.  D^  and  the  life  of  the  survivor  of  them,  and  also  during 
the  minority  of  any  son  or  sods,  or  the  minority  or  until  the  marriage 
of  any  daughter  or  daughters,  of  the  said  intended  marriage,  who  shall 
be  entitled  to  tha  said  messuages,  lands,  and  hereditaments  under  the 
limitations  hereinbefore  contained,  but  with  the  consent  in  writing  of 

■ocordiDC*  wHh  tin  ioetiiaa  of  the  eua  of  Doe  v.  NoiraU,  1  H.  &  S.  SOT.  tn  Browiw 
*.  Brawns,  S  SnuOa  gf  O.  5SS,  the  iIbtIm  to  the  childnn  wu  to  hla  child  or  childreD  who 
■bonld  Bttain  tweat^-ona,  u  (ensnU  hi  common  in  fee ;  iDd  if  onl)'  one  child,  ia:.,  for 
■och  child  in  fee.  Held,  that  apon  the  teDeut  for  life  dying,  leering  anlj  one  child,  en 
inbuit,  be  tooii  >  *eeted  fee-efanple,  bnt  Itebla  to  be  dlvMted  npon  hie  djing  under  ige. 
Ia  n  Mid.  Kent  Bailw.  Act,  Johne.  Eng.  Ch.  3ST.  the  llmiutioa  wu  ■abitantull}'  like 
thet  in  Bile?  v.  Giraatt,  above  cited,  with  i,  like  limitaEion  u  in  Browne  b.  Browne,  if 
there  ireni  onlj  one  cbild.  It  ii  left  undecided  whether  [he  nmainden  were  Tested  or 
contingent,  after  commenting  upon  FeeCing  s.  Allen,  above  dud,  and  the  caee  of  Doe  v. 
Hoi^inuD,  fi  Q.  B.  323,  which  the  Viee-ChucelloT  uje  It  ii  axtremel;  difficult  to 
reconcile  with  it.  The  csae  of  Duffleld  v.  DuUetd,  3  Bligh,  N.  3.  360,  mi^t  alio  b< 
referred  to.  But  It  would  be  extending  thi>  note  to  loo  great  a  length  to  attempt  to 
anahta  these  and  the  other  Tetated  cases,  since  there  could  be  no  hope  of  arriving  at 
any  limple  and  totelligible  rule  nt  general  applicabilitj.  It  may  be  auflieient  to  add, 
that  the  lendencj  of  late  aeenu  to  be  to  hold  a  limitatioa  like  that  given  in  the  for^oiog 
toriD,  u  creating  a  vested  estate  in  the  children  at  'he  timet  of  Ihsir  birth,  aa  they  may 
ancceailvelv  be  bom,  and  to  aaeutne  that  such  would  be  the  construction  unlew  varied 
ta  controlled,  aa  in  Duffleld  v.  DniBeld,  by  some  peculiar  form  of  exprMilon  in  the 
tanni  creating  it.  There  would,  moreover,  be  an  insuperable  objection  to  limiting  estate! 
by  way  of  the  ahifting  of  naea  or  execution  of  powera  beyond  the  period  of  a  life  or 
hree  in  being,  and  twenty-one  jean  and  ■  fraction  more,  became  of  the  rule  of  law 
prohibiUiig  perpetuities.  1  Sagi.  Pow.  3d  Am.  ed.  ITS  i  anlt,  *8BT.  Thus,  in  the  pres- 
ent ease,  the  limllations  were  In  effect  u>  the  settler  In  fee,  unless  the  marriage  oF  a 
daughter  then  tiring  takes  place,  then  to  the  daughter  end  husband  tor  lite,  then  to  their 
children  who  should  attain  twenty-one  years,  in  fee ;  and  it  ia  only  in  case  that  ns 
child  attains  that  age  (hat  the  flnal  limiUIloa  over  to  the  settler  tn  fee  takes  effect, 
bringiagall  these  limitations  clearly  within  (he  rule.  But  inaaraoch  aa  it  is  often  desira- 
ble to  make  dispositions  of  the  estate  tor  the  beneflt  of  parties  contempUted  by  the 
teKlement,  whx:h  no  mere  owner  of  a  life-estate  could  maiie,  nor  one  having  an  interest 
in  a  contingent  remainder  therein,  clauses  are  usually  inserted  in  these  settlements  crea- 
ting powera  of  revocation  and  appointment  to  new  oses  br  tale,  lease,  or  otherwise,  to 
•erve  the  wants  and  necessities  ot  families,  some  of  which  are  as  follow  in  the  next 
clause  of  the  above  aettlemant. 

(13)  Thb  clause  creates  a  power  in  the  truateea  to  aell  pari  or  all  of  the  estate  in  tea, 
subject  to  such  restriction,  as  to  the  consent  ot  the  parties  interested,  aa  the  aMtkt  mav 
■ee  fit  to  impoaa. 
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As  Mud  £.  F.  And  C  D.,  dniiiig  thtar  jcunt  Htm,  or  of  the  aurviTor  of 
them  duriog  hii  or  her  life,  or  at  the  dieoretion  of  the  said  J.  D.  sod 
J.  S^  after  the  deoesM  of  sodi  snrTiTor,  to  diRpoae  of  and  oonvey,  by 
way  of  absolute  sale,  all  or  anj^  part  of  said  meBniagM,landB,aiid  other 
heredilAmeiitB  hereinbefore,  Ac,  aod  the  inheritaiioe  thereof  in  fee- 
•imple,  to  aaf  person  ix  penona  whomsoev«r,  for  such  prioe  or  prioea 
in  nxmey  as  to  them  the  swd  J.  D,  and  J.  S.,  <h>  the  BnrriTor  of  them, 
or  the  ezecntors  or  admmiatraton  of  such  ■nrrivor,  shall  seem  reasoo* 
able ;  and  diat  (13),  for  the  purpose  of  effecting  such  dispoaidons  and 
oonreyanoea,  it  shall  and  may  be  lawful  to  and  for  the  said  J.  D.  and 
J.  S^  and  the  sorrivor  of  them,  and  the  ezecnton  or  administrators  of 
aoch  rarriTor,  with  each  oonseat  and  ^iprobation  as  aforesaid,  hj  any 
deed  or  deeds,  instnuoent  or  iustmments  in  writing,  to  be  by  them 
sealed  and  delivered  in  the  presence  of  aod  to  be  attested  by  witnessee, 
abeolntely  to  revoke  and  niahe  void  all  and  every  or  any  of  the  nses^ 
tmst*,  powers,  and  provisions  hereinbefore  limited,  expressed,  or  de- 
clared of  and  concerning  the  same  messuages,  lands,  and  other  heredita- 
ments respectively,  or  any  part  or  parts  thereof;  (14)  and 
£*707]  by  the  same  or  any  other  deed  or  *  deeds,  inatmment  or  io- 
Btmments,  in  writing,  to  be  executed  in  likR  manner,  and  with 
such  consent,  or  at  such  discretion  as  aforesaid,  to  limit,  derlare,  direct, 
or  appoint  taj  use  or  uses,  estate  or  estates,  trust  or  trusts,  of  the  said 
messuages,  lands,  and  other  hereditaments,  or  any  part  or  parts  thereoC 
which  it  shall  be  thought  necessary  or  expedient  to  limit,  declare,  direct, 
or  iqtpoint,  in  order  to  effectuate  any  such  sale,  disposition,  or  convey- 
ances aforesaid;  and  also  (16),  that  upon  payment  of  the  money  arising 
by  sale  of  the  said  messuages,  lands,  and  other  hereditaments,  or  of 
any  pan  or  parta  thereof,  it  shall  and  may  be  lawfol  to  and  for  the 
said  J.  D.  and  J.  S.,  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  to  sign  and  give  receipts  for  such 
money,  and  that  suoh  receipts  shall  be  suffldent  discfaai|;ea  to  the 
person  or  persons  to  whom  the  same  shall  be  ^ven  for  the  money,  in 
such  receipts  respectively  expressed  or  acknowledged  to  be  received; 
and  that  such  persou  or  persons,  his,  her,  or  thmr  heirs,  executors,  ad- 
ministratora,  or  assigns,  shall  not  afterwards  be  answerable  or  accounla- 

(18)  Bj  thb  eUnM,  tlu  (onn  of  tlu  deed  and  mode  of  executing  tlw  power  msj  be 

(U)  Tlili  clsnie  pnvidei  for  aathoriilng  the  tnuteei  to  limk  uid  ippoiat  uw  nies 
M  eitatei,  or  tnuta  of  (lie  premiiea,  in  ucrylng  tlie  poirer  of  Hie  ioCo  affect. 

(IS)  Thii  clause  sutboriiee  the  tnuCeea  to  receive  Ihe  parduuB^nane;  od  soch  niee, 
nliarlni'  tlie  purchaHr  tnnn  liabilh;  on  aceoimt  et  Ihe  applkstJOTi  of  the  parabMe 
inoiU7.  Alto  the  Uw  apon  tUt  Utter  point,  lee  LaowM,  Foabl.  Eq.  lU,  sod  aotet 
field  V.  BchifflK  T  Joluu.  a .  ISO,  ISO. 
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bl«  fcv  any  low,  nuaaipplicatioD,  or  non-t^plioation  of  anch  monej,  or 
be  obliged  or  coerced  to  Me  to  tbe  apf^oatioii  tberao£ 

(16)  And  it  is  hereby  d«u«ed  and  declared  that  the  said  J.  D.  aod 
J.  S.,  or  any  fiiture  tnutee  or  trusteet  of  these  pceeents,  shall  staad 
poMessed  of  the  moo^  to  arise  from  such  sale  or  sales,  in  trast,  with 
saoh  consent,  or  at  such  discretion  u  the  case  may  be,  as  aforesaid,  to 
lay  oat  and  invest  the  same  in  the  purchase  of  other  messuages,  lands, 
and  hereditaments,  either  freehold  or  leasehold ;  and  shall  settle  and 
assure,  or  cause  to  be  settled  and  assured,  the  messasges,  lands,  and 
hereditaments  so  to  be  purchased  in  the  names  of  the  said  J.  D.  and 
J.  S^  or  the  survivor  of  them,  or  any  future  trustee  or  trosteea  of  these 
presents,  to  such  and  the  same  uses,  upon  such  and  the  same  trusts,  to 
and  for  such  and  the  same  intents  and  purposes,  and  with,  uodar,  and 
subject  to  each  and  the  same  powers,  provisions,  conditions,  agree- 
ments, and  declarations,  as  are  hereinbefore  expressed  and  declared,  of 
and  concemiDg  the  hereditaments  and  premises  so  to  be  sold, 

or  as  near  thereto  *  as  the  deaths  of  parljes,  and  other  inter-  £*708] 
vening  Boddents,  will  then  admit  of. 

(17)  Provided  also,  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to 
and  fbr  tbe  said  J.  D.  and  J.  S.,  or  any  future  trustee  or  truslees  of 
these  presents,  as  aforesaid,  during  the  lives  of  the  said  £.  F.  and 
C  D.,  and  the  life  of  the  survivor  of  Uiem,  and  also  during  the  minority 
of  any  son  or  sons,  or  during  the  minority  or  until  marriage  of  any 
daughter  or  daughters,  of  the  said  intended  maniage,  who  shall  be  en- 
titled to  the  said  messuages,  lands,  and  hereditaments,  under  the  limita. 
tions  hereinbefore  contained,  but  with  the  consent  in  miting  of  the  said 
£.  F.  and  C.  D.  during  their  joint  lives,  and  of  the  survivor  during  his 
or  her  life,  and  at  their  or  his  own  discretion  after  tbe  decea^  of  such 
survivor,  and  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  them 
or  him  sealed  and  delivered  in  the  presence  of,  and  to  be  attested  by, 
Ax^  to  demise  and  lease  all  or  any  part  or  parts  of  the  said  messuages, 
lands,  and  hereditaments,  to  any  person  or  persons,  for  any  term  or 
number  of  years  absolute,  not  exceeding,  &c,,  to  take  effect  in  posses- 
sion, and  not  in  reversion,  or  by  way  of  fiiture  interest,  so  that  there  be 
reserved  on  every  such  demise  or  lease  the  best  or  most  improved 
yearly  rent,  to  be  payable  during  the  continuance  thereof,  to  be  inci- 

(IS)  Tbli  cUnM  proTldv  for  ttie  expeaditnre  sad  applicitlen  by  ttac  tingtce*  of  ths 
1110TU171  ■riling  troni  indi  ule,  by  purchuing  otbcr  Isnda,  &c.,  uid  the  niea  to  which 
the  Uadi  Ihiu  pnrchawd  ihill  ba  limitad,  vuyliig,  ot  coune,  ao  u  to  accompUah  tha 
object  snd  InUnt  of  the  settler. 

(IT)  ThiacUoseproTidea  for  making  leuea,  by  the  tniHeea,  of  tbe  pramlMe,pnacrib< 
Ing  the  mode,  length  of  the  teim,  and  the  Uka. 


,db,G(5oglc 


650  APPEKDIX. 

dental  to  the  immediate  reTenion  of  the  hereditaments  so  to  he  demiied 
or  leased,  that  can  or  maj  be  reaaonablj  had  or  gotten  for  the  »ame,  so 
that  there  be  contained  in  every  such  lease  all  otaiues  and  proviatma 
osnal  and  proper  in  leasea  of  the  like  nature. 

(18)  Frovided  alao,  and  it  is  hereby  agreed  and  declared  betweeD 
and  hj  the  parties  hereto,  that  it  shall  and  maj  be  lawM  to  and  fyt 
the  said  J.  D.  and  J.  S.,  or  the  surriTor  of  them,  or  for  any  fntura 
trustee  or  trustees  for  the  time  being  of  these  presents,  with  such  cou> 
sent  or  at  such  discretion  as  aforesaid,  by  any  deed  or  deeds,  insiru- 
mentor  instniments  in  writing,  either  during  the  life  of  the  sud  £.  F. 
and  C.  D.,  or  the  survivor  of  them,  and  the  minority  of  any  son  or 
sons,  or  dnring  the  minority  or  until  the  marriage  of  any  daughter  or 
daughters,  of  the  said  intended  marriage  as  aforesaid,  by  sale,  mort- 
gage, or  other  disposition  of  the  whole  or  any  part  of  the  said 

[*709]  messnages,  lands,  and  hereditaments,  *  to  levy  and  raise  any 

sum  or  suids  of  money  not  exceeding part  of  the  prin- 

^pal  share  or  shares  of  any  such  child  or  children,  and  to  pve  receipts 
valid  and  effectual  to  the  person  advancing  the  same,  who  shall  not  be 
answerable  for  the  application  thereof  and  do  and  shall  apply  the 
money  so  to  be  raised  in  or  towards  the  preferment  or  advancement 
in  the  worid  of  the  child  or  chOdren  for  whom  the  same  shall  be  Te> 
■pectively  raised,  as  aforesaid. 

(19)  Provided  also,  and  it  is  hereby  agreed  and  declared  by  and 
between  tiie  stud  parlies  to  these  presents,  that  if  the  tmsleee  hereby 
appointed,  or  to  be  appointed  as  hereinafter  mentjoned,  or  either  of 
them,  shall  die  or  decline,  or  become  incapable  to  act  in  Uie  execattoD 

(18)  Thb  ctftDH  Hitharize*  tlie  trnateea  to  rsiu  monaj^  b;  ul«  or  moitgigt  of  tb* 
premiiM,  for  the  tnnefit  of  anj  at  the  cbildnm,  &«.,  exonaratiiig  tbe  ponon  advukdng 
ttaa  iDODe;  (ron  neponaibllilj  u  to  iti  appUeatioa. 

(19)  This  it  >u  Impoituit  dsuse,  crutrng  ft  power  for  eapplTJng  tnuteea  upon  the 
death  or  reaignstion,  Sm.,  of  thou  named  In  the  seUlement,  preacribrBg  b^  whom  ud 
In  what  (onn  and  msmiar  tfaia  nuj  be  executed,  uid  proTiding  for  a  convejance  and. 
SMlgomeDt  of  the  tnul-eitaCce  to  such  oew  tnutee  or  (rusteei.  The  Unguige  o.t  a 
writer  of  aalhoritj  upon  the  nubject  It,  "  Every  well-drawn  deed  of  uttlement  aod  will, 
cresting  tniBUi  which  may,  by  poseibillry,  endure  beyond  a  very  ohoit  period,  conUiiu 
powers  enabling  any  of  the  tnuteea  for  the  tioia  being  to  relioqulih  the  (ruit,  a>  w*II 
a*  proTiiiona  for  aupplying  by  fraah  nonuDaliona  the  vacaaciea  to  be  occuioned  by  thi 
Tuignatlon  or  the  death  or  incapacity  of  any  troHtee."  (Hill,  TruaL  119.)  "In  fram- 
ing theae  power*,  the  greatoet  cate  ahoald  be  taken  to  proi'ide  for  every  poeeible  contin- 
gency In  which  a  change  or  new  appointment  of  trnateea  may  become  neceaaai?  i« 
dwirabla,  ao  Bi  to  obriaM  the  expanse  and  trouble  of  an  applicalJoD  to  (he  court  of 
ehanceiy."  (Ibid.)  "The  insCinment  of  appointment  will  not,  ofltaeir,  veat  Iheaatat* 
in  the  truat-pioperty  in  the  newly  appointed  truatee:  for  that  purpose,  llmuet  be  accom- 
panied by  a  conveyance  or  asaignment  of  the  property  to  the  new  tnutee,  or  to  him, 
Jointly,  with  the  aurviving  or  continning  tnutee,  if  any."    (lb.  180.) 
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of  the  tnute  hereby  created,  then,  and  in  such  case,  and  bo  oft«i  as  the 
aame  shall  h^pen,  it  shall  be  lawful  to  and  for  the  stud  E.  F.  and 
C.  D.  during  their  joint  lives,  and  for  the  Burvivor  of  them  during  his 
or  her  lif^  and  after  the  decease  of  the  survivor  for  the  sniriving  or 
continning  trustee,  his  executors  or  administrators,  bj  any  deed  or 
writing  under  their  or  her  hands  and  seals,  or  band  and  seal,  and  to  be 
attested,  &c,  to  nominate,  substitute,  and  appoint  any  person  or  per- 
sons to  be  a  tnisiee  or  trastees  in  the  stead  of  them  or  either  of  them 
so  dying,  declining,  or  becoming  incapable  to  act  as  aforesaid;  and 
that  therenpon  all  the  trust-estatea,  moneys,  and  premises,  which  shall 
be  then  vested  in  the  trustees  or  trustee  so  dying,  declining,  or  be- 
coming incapable  to  act,  shall  be  with  all  conyeuient  speed  conveyed, 
assigned,  and  transferred  unto  such  new  trustees  or  trustee,  either 
jointly  or  solely,  as  occasion  shall  require,  to  the  same  uses  and  upon 
aod  for  tbe  same  trusts  hereinbefore  declared,  of  and  concerning 
the  same  trust-estates,  moneys,  and  premises,  or  such  of 
*  them  as  shall  be  then  subsisting  or  capable  of  taking  eSect ;  ['ZlOj 
and  that  every  sncJi  new  trustee  shull  have  tbe  same  powers, 
anthoritiee,  and  discretion,  in  all  respects,  in  the  execution  of  the  trusta 
hereby  created,  as  if  he  or  ihey  bad  been  ori^nally  nominated  a  trustee 
or  trustees  in  and  by  these  presents. 

(20)  Provided  also,  and  it  is  hereby  further  agreed  and  declared 
between  and  by  the  parties  to  these  presents,  that  tbe  trustees  hereby 
nominated  and  appointed,  or  to  be  nominated  and  appointed  by  virtue 
of  the  proviso  her^nbefore  contained,  and  each  and  every  of  them, 
shall  be  charged  and  chargeable,  respectively,  only  for  such  moneys  aa 
he  or  they  shall  respectively  actually  receive  by  virtue  of  the  trusts 
hereby  in  them  reposed,  notwithstanding  his  or  their  or  any  of  tb«r 
giving  or  signing,  or  joining  in  giving  or  signing,  any  receipt  or  reo^pta 
for  the  sake  of  conformity ;  nnd  any  one  or  more  of  tbem  shall  not  be 
answerable  or  occountable,  Ac,  for  any  loss  or  damage  which  may 
happen  in  the  execution  of  the  aforesaid  trnsCs,  or  in  relation  thereunto, 
Duleas  the  same  shall  happen  by  or  through  their  own  wilful  de&ult 
respectively. 

(21)  Then  follows  a  clause  providing  for  a  reimbursement  of  the 
trustee's  costs,  charges,  Ac,  incurred  and  expended  in  executing  the 
trust. 

(2S)  Then  a  clause,  wherein  the  &ther  covenants  that  he  has  full 

(D)  Thb  I>  a  cluua  axgmptlng  uch  tnutm  from  reapoDNbility,  sxcept  for  tiii  own 
bolt  or  tor  what  he  aetaaUj' receive* ;  tbough,  for  form,  he  m&ysign  recelpli,  in  thccx- 
eeation  of  the  Cnuta.  (See  the  law  on  this  Hibject,  aiUi,  p.  •aOT ;  Hill  on  Tniste,  Am. 
ed.  SOB,  and  □ote  of  Am.  casea.) 

(U,  SS)  State  the  luual  claiuea  oroTidinz  for  reuaburuBg  tniateet  toi  their  coBta,  &a. 
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power  to  limit,  Kj^Kiint,  gnat,  &o^  the  premises  to  tbe  nses,  &&,  ex* 
preaseil,  and  for  farther  uannuice,  ix. ;  closing  with  the  nsu&l  itt  UtH- 
fflonitiin  datue.  See  &lso  a  form  in  seven]  respects  like  the  foregoing, 
in  7  B^tbewood  on  ConTeTudng,  451,  497. 


Stripped  of  its  redand&ncy  of  vertuage,  and  redaced  to  its  simple  ele- 
ments, the  foregoing  setUement  amomits  to  ibis :  namely,  the  estate  is 
thereby  limited,  Ist,  to  the  settler  himself  the  seiun  through  the  trus- 
tees being  executed  to  the  use  in.  him ;  2d,  b;  sliifting  the  use  to  (he 

trustees  themselves,  and  the  seisin  is  executed  xa  the  use  in 
[*711]  them,  but,  tbe  gift  'being  intended  to  be  to  the  use  of  the 

daDghter,  tbey  become  seised  as  trustees  proper  during  her 
life  1  3d,  at  ber  death,  the  troat  ceasing,  tbe  nse  shifts  to  tbe  husband 
for  life,  and  the  seisin  is  executed  to  the  use  in  Urn  ;  4th,  a  reminder 
in  case  of  forfeiting  his  life-estate  is  limited  to  the  same  trogtees,  aa 
trustees  to  preserve  contingent  remainders,  during  the  bustMind's  lifo; 
5lh,  at  his  death,  the  nse  shiils  agiun  to  tbe  cluld  or  children  of  Uie 
marriage,  if  any,  and  the  seisin  is  executed  to  the  use  in  them,  in  fee, 
if  they  arrive  at  the  age  of  twentj-one  years,  or  otherwise  acquire 
vested  estates  in  possession  ;  and  6th,  the  use  shi^  again  to  the  settler, 
if  no  child  takes  the  fee,  and  the  seisin  is  executed  in  him  in  fee.  So 
&r,  this  settlement  works  a  succession  of  abifUng  uses.  In  the  next 
place,  it  raises  and  creates  the  following  powers  in  the  trustees  named, 
and  to  be  by  them  executed:  namely,  let,  to  sell  and  pass  the  estate  in 
fee,  and  limit  and  prescribe  new  nses ;  2d,  to  collect  and  rdnvest  the 
proceeds  of  snch  sale  in  new  estates ;  8d,  to  make  leases  of  the  estate ; 
4th,  to  raise  money  for  minor  children  by  sale  or  mortage  of  the  e»- 
tate ;  and  5th,  to  appoint  nen  trustees  with  similar  powers,  and  with 
power  to  convey  the  estate  to  them.  And  such  is  the  ductile  and 
plastic  character  of  uses  when  applied  to  conveyances,  tliat,  in  carrying 
out  the  foregoing  settlement,  the  aame  persons  named  as  trusteM 
ore  made  to  play  succesdvely  the  several  parts  of  feoffees  to  nse, 
active  trustees,  trustees  to  preserve  contingent  remainders,  and  do- 
nees of  powers  of  sale,  of  revocation  and  appointment,  of  lea»ng,  and 
of  creating  new  trustees  with  similar  and  equal  powers  with  ih^ 


•nd  the  oidlnsiy  caTeninti  (er  tltla  on  the  put  of  the  ntdcr.  It  ma;  tw  added,  that  la 
tliia  oountrj,  inumuch  M  ■  tnulM  Diaj  clum  compsnution  tor  hb  Mrricas  »  lach,  it 
would  Mem  that  the  trent^'^nc  In  the  foregoing  form  might  be  omitted.  (1  QraenL 
CniiM,  Dig.  46«,  note.) 
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ABANDONMENT, 

of  An  enBement,  what  ie,  ii.  S70. 

by  what  acta  done,  ii.  840-813,  870-372. 

of  way,  cannot  be  by  parol,  ii.  840. 

mere  non-UBer,  ia  not,  ii.  888,  870,  871. 

act  mn^t  be  done  with  intent  to  abandon,  iL  871> 

may  be  done  by  an  executed  license,  ii.  872. 

by  alteration  of  dominant  estate,  ii.  872-874. 

misDsing  ia  not  abandoning  a  right,  ii.  872. 

how  far  it  can  pass  a  title,  iii.  61-66. 
ABATEMENT, 

what  it  ia,  i.  216. 

its  effect  on  wife's  tight  of  dower,  i.  216. 

one  holding  by,  may  set  out  dower,  i.  275. 
.   ABEYANCE  OF  FREEHOLD, 

not  allowed  by  law,  i.  72. 

exception  in  case  of  glebe  lands,  1.  78. 
■  nonff  of  sovereignty  over  a  territory,  iii.  187. 
ABOEIGINAL  TITLE, 

to  lands  in  America,  what  it  was,  iii.  162,  184. 
ACCELEEATION, 

of  one  de?iae  by  death  of  prior  devisee,  iii.  S26. 

of  one  estate  by  failure  of  a  prior  one,  ii.  608,  700,  718,  710. 

none,  if  prior  one  be  too  remote  to  be  valid,  ii.  668,  716. 
ACCEPTANCE, 

of  lease  or  deed  essential  to  ita  valitUty,  i.  468;  iii.  2B1,  296,  2 

when  presumed  by  law,  1.  468;  iii.  291,  207. 

of  r«Qt,  when  a  waiver  of  forfeiture,  i.  482,  488 ;  ii.  10. 

ot  rent,  when  it  revives  the  tenancy,  i.  611. 

of  rent,  after  age,  affirms  infant's  lease,  i.  469,  n. 
ACCBSSOBT, 

grant  of,  aerts  canies  the  principle,  iii.  891. 

always  foUons  ita  principal,  iii.  891. 
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ACCOUNT, 

dnty  of  mortgagee  to  render  one,  iL  2S1. 

for  what  mortgage  is  to  render,  ii.  222^26,  228,  229. 

how  taken  in  such  caae,  ii.  222. 

how  fax  he  may  charge  iiuiirauce,  ii.  280,  2S1.< 

may  charge  for  defending  iiUa,  ii.  238. 

bow  rents  are  applied  in  making  hia  aooonnt,  ii.  280,  28C. 

when  he  may  charge  oomndsBion,  iL  284. 

when  to  allow  intereat  in  hia  aoooont,  ii.  285. 

mutt  applj  rent  in  the  order  of  priority  of  dato,  iL  286. 
(See  MoRTQAXiK.} 
ACCHETIOy  AND  ALLUVION, 

what  is,  iiL  55-60. 

how  one  may  guard  hia  land  bova  being  washed  away,  iiL  6A. 

belongs  to  the  owner  of  the  land  to  which  it  is  added,  iiL  56. 

is  incident  to  the  ownership  of  the  land,  iii.  60. 

belongs  to  the  pablic,  if  added  to  a  public  quoi,  iiL  S7. 

wlio  entitled  to  islands  formed  in  tiie  sea  and  riven,  iiL  M. 

case  of  Tmsteeg,  &e.  b.  DiokinBon,  iii.  57-59. 

gain  by  gradual  receding  of  the  sea  belongs  to  idiat  adjoins,  iiL  60. 

difFerence  between,  and  aTulsion,  iii.  67,  60. 

how  divided  between  adjaoent  owners,  iii.  57  n.,  69< 
ACCUMULATION, 

devisee  for,  rules  as  to,  ii.  780,  785. 
ACKNOWLEDGMENT, 

of  deeds,  when  necessary,  and  how  made,  iii.  821. 

bow  far  proof  of  ezeontion  of,  iii.  822. 

when  certificate  of,  proves  itself,  iii.  828. 

how  far  open  to  be  contradicted,  iii.  827. 

is  a  ministerial  act,  iiL  326. 

(See  tile  Stj,trs  reipec(w«I|r.) 
ACQUIESCENCE, 

of  owner  requisite  to  craata  an  easement,  ii.  82S. 

or  create  a  title  by  adverse  possession,  iiL  135,  ISB. 
ACTION, 

.  tonus  of,  for  waste  doike,  L  161-168,  168,  660. 

to  recover  rent  granted  or  reserved,  ii.  281. 

asanmpsit,  if  reserved  by  deed-poll,  ii.  281 ;  iii.  812. 

when  debt,  assize  or  ejectment  proper,  iL  281. 

when  it  depends  upon  privity  of  estate,  ii.  282. 

of  oovenant,  upon  leases,  i.  493,  494,  621,  643. 

lies  for  rent  if  assigned  by  itself,  L  521. 

lies  agunst  tenuit  for  damage,  arising  from  oondition  of  p 
i  689. 

for  obatmctjng  easMnent,  without  damage,  it  869. 

whether  tenant  liable  for  a  hole  outside  of  highwi^,  HI 
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ACTION— CWtnued 

frhan  local  and  when  franaitoiy,  L  622. 

for  rent  bj  several  heira,  i.  521. 

by  and  against  joint-tenaiitB,  i.  S4S,  86B. 

by  tenante  in  common,  i.  665. 

by  mortgagees  for  debt  and  forMloetue,  ii.  246-260. 

of  Ireepass  or  ejectment  will  not  lie  by  States,  iii.  101. 

rights  in  action  to  land,  not  the  sol^eota  of  grant,  UL  818. 

for  waste  (tet  the  States  wiwraUy). 
ADHEASUBEHENT, 

of  tines  and  points  of  ooiapau,  effect  of  In  deod,  iiL  402,  408, 
407. 

mle  applied  where  there  is  «n  eooesa  in  mewnre,  iii  407,  O. 
ADULTERY, 

in  wife,  how  far  it  bars  dower,  i.  242,  248. 
ADTAHCEMENT, 

what  is,  and  when  applied,  iiL  20. 

what  is  requisite  proof  of,  iii.  20. 

(See-liU  teeertd  STAtia.) 
ADVERSE  POSSESSION  AND  ENJOYMENT, 
{Set  U8«B.) 

what  sufficient  to  gain  preacriptiDn,  ii.  819,  826-830. 

most  be  of  something  besides  a  natnral  ri^t,  ii.  824. 

done  with  the  knowledge  of  the  land-owner,  ii.  828,  824. 

withont  permission  of  owner,  ii.  826. 

cannot  be  of  what  another  does  in  his  own  land,  ii.  825,  826. 

mnst  be  with  acqoieeoence  of  owner,  ii.  826. 

act  of,  does  not  affect  reversioner,  i.  126;  ii.  828. 

tenant  estopped  to  set  np  against  lessor,  i.  126,  666,  668,  668. 

may  extend  to  lands  acquired  by  adverse  possession,  i.  660. 

BO  with  mortgagor  against  mortgagee,  ii.  1S6,  169. 

so  with  one  tenant  in  common  against  another,  L  667. 

tenant  cannot  have  against  lessor  except  after  notjoe,  i.  668,  666. 

tenant  at  sufferance  cumot  set  it  up  gainst  owner,  L  (SO. 

nor  tenant  for  Ufa  against  reversioner,  i.  126. 

nor  tenant  of  piuticDlar  wtate  against  remainder-man,  ii.  566. 
(iSm  PofiexssiOH  AKD  Limit ATiox;  Pkbsckiftion.) 
AQB, 

at  which  females  m^  make  deeds,  i.  246,  886;  iii.  266. 

at  which  may  make  wills,  iii.  610. 
AID, 

prayer  of  by  tbnant  on  him  who  has  tiie  inheritanoe,  i.  78,  687. 

now  abolished,  i.  122,  128. 
AIR  AND  LIGHT, 

easement  of,  ii.  299,  344,  846. 

how  far  there  may  be  such,  li.  846,  847. 
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ALABAMA, 

Adeanetmentt,  law  of,  iii.  40. 
Alienage,  how  far  ia  force  here,  i.  75. 
AccumtdoHen,  laws  m  to,  ii.  78G. 
AllornmenI   atatnte  of  Anne  in  force,  iL  7S& 
ChSdrtn,  poathumoua,  how  regarded,  iii.  44. 

illegitimate,  bow  far  hein,  iii.  41. 
Contingent  remainden,  do  not  exist,  ii.  692. 
Convtyaneet,  work  no  forfeiture,  i.  120. 
Covenant*,  ia  deeds,  what  are  impUed,  iii.  490. 
Curte$9,  recognised  hy  law,  i.  184. 

allowed  in  equitable  estates,  i.  160. 
Damagei,  to  what  dowress  entitled,  i.  2S2. 
Deed*,  do  aot  require  seals,  iii.  271. 

must  be  acknowledged,  to  be  evideoce,  iiL  279. 

what  constitutes  a  recording  of,  iiL  818. 

within  what  time  to  be  recorded,  iii.  821. 

if  recorded,  may  be  lued  in  evidence,  iiL  822. 

valid  as  to  ftU  having  notice,  thoo^  not  reocoded,  iiL  324^ 
Deicent,  of  estates,  ptr  autre  nie,  i.  122. 

laws  of,  as  to  estates,  iii.  21. 
Devite,  of  lands,  what  estate  it  carriee,  i.  86. 

whether  to  be  in  lieu  of  dower,  L  825. 
Dittrei*,  for  rent  abolished,  ii.  279. 
Divorce,  effect  on  wife's  right  to  land,  i.  811. 
Dower,  an  incident  of  equitable  estates,  i.  206. 

bound  by  limitation  of  three  years,  L  266. 

in  all  lands  seised  of  during  oovertore,  iiL  208. 

how  set  ont,  L  277. 

value  of  in  aliened  estates,  1.  290,  291. 

by  what  jointure  bound,  i.  822. 
Dovresi,  to  what  damages  entitled,  i.  282. 
EUatet,  per  autre  oie,  descent  of,  L  122. 

tail,  hew  changed,  i.  112. 

how  levied  on  estates  of  mortgagom,  ii.  163. 
Freeholdii.m/utiiro,  how  created,  ii.  593. 
Hem,  not  requisite  to  create  a  fee,  i.  52. 
Homettead,  iu.  {See  Hombstbad.) 

Joim'tenanele»,  how  far  they  eiiat,  i.  646. 
Jointurt,  what  will  bar  dower,  i.  322. 
Leatet,  bow  executed  by  agents,  i.  448. 

what  are  not  within  the  statute  of  frauds,*!.  448,  614. 
Light  and  air,  no  prescription  for,  ii.  847. 
Limilation,  of  real  actions,  be.,  iiL  166. 

what  inswers  to  prescription,  iiL  68. 

what  bars  dovrv,  L  266 
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of  estates,  "  apon  failure  of  iBsae,"  iL  7S4. 
Marrial  toomen,  rights  and  powers  of,  i.  836. 
itaaj  join  with  husbands  in  deeds,  iii.  255. 
must  be  ezamined  separately  as  to  deeds,  iii.  356. 
may  make  ynUa,  iiL  511. 
Mortgage,  may  be  proved  BOoh  by  puol,  ii.  60. 

of  married  women  most  be  acknowledged,  iiL  822> 
bow  oasigned,  ii.  118. 
within  what  time  to  be  recorded,  ii.  lU. 
how  foreclosed,  ii.  262. 
Perpetuity,  roles  of,  ii.  781. 
Burchate-money  s  lien  on  an  estate,  ii.  93. 
SkeUvy't  eaie,  mis  in,  abolished,  ii.  607. 
Skorei  ot  navigable  streams  not  to  be  granted  bj  U.  S.)  lii>  18S> 

sovereignty  over  in  the  State,  iii.  188. 
Widoia't  quarantine,  what  it  is,  1.  208. 

right  to  elect,  devise,  or  dower,  i.  826. 
Will*,  how  many  witnesses  required,  iii.  607. 
may  be  made  by  mairiad  womm,  iii.  Sll. 
ALIEN  ASD  ALIENAGE, 

how  fat  a  disability  to  hold  land,  i.  74,  76. 
oould  not  take  or  transmit  luids,  i.  74. 
chiefly  removed  by  statute  now,  i.  74;  iii.  45,  260. 
American  statutes  on  the  subject,  i.  74,  76;  iii.  46. 
may  have  dower,  i.  242 
how  for  entitled  to  onrte^,  i.  183. 
ALIENATION. 

originally  of  the  natnre  of  a  lease,  i.  54. 
right  of,  incident  to  a  fee,  i.  78. 
how  and  when  acquired,  i.  64,  78,  79. 
how  far  it  may  be  restrained,  i.  80. 
what  amounts  to,  in  ita  effect  on  iosnrance,  il.  288. 
by  t«nant  at  will  determines  the  estate,  i.  613. 
by  holder  of  the  freehold  under  rule  in  Shelley's  case,  ii.  001> 
mode  of,  regulated  by  law  of  the  place  of  the  land,  iii.  187. 
(5m  Gsakt,  Dkkd,  &o.) 
ALLEGIANCE, 

oath  of,'not  a  feudal  obligation,  1.  43. 
is  due  to  the  sovereign  only,  i.  42. 
ALLODIAL  LANDS, 
what  ara,  i.  88,  89. 
bow  made  feudal,  i.  40. 

how  for  lands  ore,  in  the  United  Statfis,  i.  66,  67. 
ALLUVION, 

(Set  AoOKKTioii.) 


.dbyCoOgIc 


sea  nniBX. 

ALTERATION, 

of  estate,  vhat  Till  work  mi  nbaodonmeikt  of  eaataatBt,  U.  873: 

in  deeds,  efieot  of,  and  1^  whom  to  be  expkiuad,  iii.  24S-JMS. 
AMBIGUITY, 

latent,  exphdned  by  parol,  iiL  KM. 
ANCESTOR, 

one  from  ^om  one  Inherita,  ilL  18. 
AND, 

when  ocHubned  or,  Bus.,  u.  707;  iii'  027. 
ANDROS, 

atteihpt  of,  to  defeat  titles  of  lands,  ilL  20$. 
ANIMALS  /era  natura, 

when  mibjects  of  property,  i.  16 
ANTE-NUPTIAL  AGREEMENT,  L  817,  $21,  822, 

(Sm  Jodttubi.) 
ANTICIPATION, 

reetrunt  of,  by  wiTsa  in  tettlemMitb,  i.  881. 
APPENDANT  AND  APPURTENANT, 

what  ie,  iii.  3M. 

whatwrer  is,  paMes  with  the  principal,  iiL  8M. 

powov,  what  are,  ii.  510. 

easementB,  what  aie,  iL  808. 
APPOINTEE, 

who  is,  U.  687. 
APPOINTMENT, 

nnder  a  power,  what  ia,  ii.  087. 
APPORTIONMENT, 

of  ehargee  on  lande,  i.  1S4,  12fi;  ii.  200. 

of  rent,  diSerence  between  charge  and  Mrrioe,  ii  290,  n. 

of  rent  between  tenant  and  revemoner,  i.  124, 126,  127. 

cuinot  be  made  by  lessor,  without  lessee's  oonsent,  L  621. 

between  several  aatdgneee  or  heira  of  roreimsner,  i.  G19. 

rent  not  ^iportitmable  by  time,  except  by  statote,  i.  127,  61B,  696; 
ii.  2B0. 

irtien  made  upon  a  partial  eriotion,  L  620,  683. 

how  made  between  parts  of  the  estate,  i.  G19,  626,  628-6S8. 

made  if  an  easement  be  partially  withheld,  i.  6S4. 

of  mortgage-debt  between  widow  and  rereimoner,  L  121;  iL  211. 
(Sm  Le^be,  Moktoaqk,  Ac.) 
APPROPRIATION, 

of  water,  effect  of,  if  prior,  ii.  840,  860. 
APPURTENANT, 

easements  pass  with  principal  estate,  ii.  808,  318;  iii.  801. 

to  be,  most  be  for  benefit  of  tike  estate,  ii.  811. 

every  thing  that  is,  passes  by  grant  of  the  piindpal,  iii.  SM. 

what  are  included  ouder,  ilL  8M 
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A.CJUEDUCT, 

right  of,  how  acquired  utd  used,  Ui.  S63. 
whfti  puuea  by  &  grant  of  a  right  to  hiy,  iiL  869. 
AXBITRAMENT  AND  AWABD, 

as  to  title  to  land  estop  the  parties  to  it,  iii.  120. 
ABKANSAS, 

AdvaneemetU,  iii.  40. 

AlietMge,  how  far  it  affects  ri^ta  at  property,  1.  76. 
Bargain  and  tale,  a  mode  of  conr^ance,  ii.  462. 
(^iidren,  ill^timate,  how  far  heirs,  iii.  42. 

marriages  of  parents  malce  tlieiii  legitimate,  iii.  42. 

of  marriages  annulled  are  legitimate,  iii.  46. 

posthumous,  rights  of,  iii.  44. 
CoUeetor'i  deed,  of  -what  prima  facU  evidence,  iiL  220. 
CoMnonlt,  in  a  deed,  by  what  words  created,  iii.  4EKI. 
Damagti,  measure  of,  on  corenaots  of  warrantrr,  iii.  408. 
Dud*,  to  be  evidence,  must  be  acknowledged,  iii.  270. 
Dttetnt,  rules  of,  iii.  21. 
Devise,  of  lands,  what  estate  created  by,  i.  80. 

when  to  be  in  lieu  of  dower,  i.  826. 
Divorce,  effect  of,  on  wife's  right  to  land,  i.  809. 
Doioer,  attaohee  to  all  seised  of,  during  coverture,  iii.  2fiS> 
Ejeetment,  lies  upon  a  mortgage,  ii.  1^. 
EiUUet,  per  autre  vie,  descent  of,  i.  122. 

tail,  how  changed,  L  112. 
Exchanget,  of  lands  recognized,  i.  200. 
Ezecutiont,  how  levied  on  estates  of  mortgagors,  IL  108. 
Poreeloture,  judgment  for,  and  for  debt  at  same  time,  u.  24lt. 
Beirt,  not  requisite  to  a  fee,  by  deed,  i.  52. 
Hometlead,  in.  (See  HouESiEAn.) 

Joirtt  estates  are  estates  in  common,  i.  645. 

tenanciee,  how  far  they  exist,  i.  645. 
Jointurei,  who  to  be  parties  to,  i.  817. 
Leaux,  bow  executed  by  agents,  &a.,  i.  446. 

what  are  not  within  the  statute  of  frauds,  i.  448,  014. 
Limilation,  of  re^  actions,  iii.  ISO. 
Married  women,  join  with  husbands  in  deeds,  iii.  260. 

most  be  separately  examined  as  to  deeds,  iii.  256. 

may  make  wills,  iii.  510. 

rights  and  powers  of,  over  property,  i.  830. 
Jfor^ye9,-how  foreclosed,  ii.  262. 

when  they  become  liens,  ii.  144. 

may  be  proved  to  be  by  parol,  ii.  60. 
Partition  at  estates,  how  made,  i.  696. 
Perpeitiitg,  rules  as  to,  ii.  732, 
Purdate-etonej/,  vendor  hss  a  lien  for,  ii.  93. 
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ARKASSAS— Continued. 

Stal,  &  ■eroll  regarded  m,  Ui.  274. 

Widow,  in  what  her  qosrantine  oonaisto,  1.  3S& 

WiU,  married  -womea  maj  make,  iiL  610. 
marriage  and  isaae  revoke,  Ui.  510. 
what  number  of  witnesses  requisite,  iiL  600. 
ASSENT, 

to  a  delivery  neocmaty  to  make  a  deed  valid,  iii.  202-207. 

when  presomed,  iii.  291-296. 

to  a  deed  aecessaiy,  to  be  valid,  iii.  S92. 

effect  of  husband's  assent  to  delivery  of  deed  to  wife,  iiL  297. 
ASSIGNEE, 

o/mortgage,  has  its  power  of  sale,  ii.  77. 

can  only  enforce  it  for  amount  dne,  ii.  180. 

of  a  Koond  mortgage  hoMs  ag^nat  a  prior  unreeorded  one,  ii.  14S. 

o/ tenor  or  leeae«,  boimd  like  assignor,  i.  498,  400. 

when  he  may  sue  on  aoTenants,  i.  408,  621. 

what  bound  to  take  notice  of,  i.  499. 

when  not  bound  unless  named,  i.  501. 

for  what  liable,  by  privity  of  estate,  i.  604,  621. 

liable  only  while  holding  estate,  i.  603. 

liable  for  entire  rent  falling  due  while  holding  the  estate,  L  S06, 608. 

when  he  should  give  notice  of  the  assignment,  L  522. 

how  far  a  mortgagee  w  leasee  u  one,  L  62S. 

ofintobitM  debtor,  hia  rights  as  to  leases,  i.  628,  624. 

how  far  liable  for  rent,  i.  ^4. 

when  Uie  law  presumes  a  tenant  to  be,  i.  SOO,  S70. 

how  far  one  tA  several  can  forfeit  the  lease,  i.  606. 

has  the  benefit  of  oovenaats,  L  604. 

o/letsee  at  mill,  a  tort  feasor,  L  687. 

o/lartd  charged  with  rent,  liable  only  while  holding  it,  1.  404;  ii.  282. 

nnder  stat.  83  Hen.  VIII.,  may  recover  rent-chai^,  ii.  382> 

how  far  that  statute  applies  to  fee-farm  rente,  ii.  282,  288. 

of  rent  due,  cannot  recover  in  his  own  name,  i.  477;  iL  388. 
ASSIGNMENT, 

of  a  mortgage,  when  held  a  payment,  i.  248;  ii.  180. 

of  the  debt  secureil,  when  it  passes  the  estate,  iL  121,  122. 

of  premises  without  tiie  debt,  efteot  of,  ii.  IIS,  118. 

effect  of  record  in  giving  notice  of,  i!.  114,  148, 150. 

rights  under,  the  same,  however  made,  ii.  132. 

when  payment  of  a  mortgage  is,  i.  248;  ii.  180,  178, 101. 

what  is  of  a  mortgage,  and  what  a  dischai^,  ii.  191, 192. 

of  mortgagor  or  mortgagee  carries  their  rights,  ii.  112. 

of  a  leate  dtstinguiehed  from  sub-letting,  i.  499,  510-515. 

how  made,  effect  of  mortgage  or  sale,  i.  608-618. 

effect  of,  nnder  stat.  82  Hen.  VUI.,  i.  478,  498. 
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o/rtvtnum,  effect  of,  on  oorenants, I.  490. 

Kfter  condition  broken,  effect  of,  i.  4T7> 

<if  eovenant*  in  leM«B,  i.  496. 

o/reni  alone,  efect  of,  L  621. 

if  made  to  ureral,  tenaiit  mart  aaaent,  i.  SSL 

ooTenant  not  to  make,  how  broken,  L  472,  478. 

o/doaer,  how  made,  i.  271. 
ASSIGNS, 

who  are,  aa  diatingiiiah«<d  fram  bwn,  iii.  9. 
ASSUMPSIT, 

how  far  vendee  liable  in,  for  oooi^iaiicf  of  land,  i.  693-699. 

lies  for  rent  reseired  by  deed-poll,  ii.  281 ;  iii.  812. 

would  not  lie  Cot  rent  while  contiaot  of  pnrohaae  ia  open,  i.  696. 

will  not  lie  for  rent  where  tenant  holds  by  indeotmre,  i.  60(1. 

lies  to  recover  money  charged  on  land,  i.  293;  iii.  812. 
ATTESTATION, 

of  deeds,  when  necessary  and  by  how  many  wibieoaea,  iii.  276. 

of  wills,  how  many  vritneases  requisite,  iii.  606. 
ATTORNEY, 

bow  far  wife  can  make  a  deed  by,  L  249;  iii.  268. 

how  far  trustees  can  art  by,  ii.  621. 

of  executing  deeds  by,  iii.  277-279. 

what  form  requisite  to  bind  the  principal,  iii.  277-S79. 

of  towns,  &c.,  may  execute  deeds  in  his  own  name,  iii.  279. 

of  signing  for  another  in  his  presence,  iiL  280. 
ATTORNMENT, 

defined,  i.  61. 

when  formerly  teqaired,  ii.  738. 

no  longer  required,  i.  617;  ii.  73B. 

necessary,  if  landlord  apportion  rant,  i.  621. 

if  to  adverse  claimant,  efFert  of,  i.  662,  668. 

has  no  effect  if  frandulent,  i.  669. 

by  it,  tenant  may  be  liable  to  two  for  rent,  i.  062. 

not  necessary  to  bind  holder  of  land  to  pay  rent  to  a  giutea  of 
part  of  it,  Ii.  289. 
AUTRE  VIE, 

estates  ptr,  their  charaoter,  1.  116, 117,  ISO,  12L 

how  r^rulated  by  rtatnte,  1. 121, 194. 

not  subject  to  dower,  i.  194. 
AVULSION, 

what  is,  iii.  60. 

how  soon  luid  annexed  by  it  to  anotiiet's  may  beeoma  his,  iii.  60 

civil  law  on  the  subjert,  iiL  60,  n. 
AWARD, 

aa  to  title,  when  an  ertc^^,  iii.  120. 
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BASKING, 

right  of  t.  franchise,  U.  392. 
BABGAIN  AND  SALE, 

eatatee  for  yean  created  1^,withottt«ntr]r,i.44S;  u.£!6;  UL  8S9,  n. 

deed  of,  in  fee,  works  no  forfeitnn,  L  119. 

on  what  it  reats,  iL  896. 

in  what  Statea  deeds  of,  in  nse,  iL  4S9;  iii.  8W-W2. 
(5m  lie  States  tweraSjf.') 

in  what  it  oonsists,  iL  428, 

what  requisite  to  give  ralidity  to,  ii.  ^!8;  iiL  864. 
{See  Ubr8.) 

oonsideTation  for,  how  far  money  neceeaary,  iil.  854,  889t  870. 

deed  of,  may  operate  ta  a  feofmant,  iii.  871. 

when  held  to  create  a  oorenant  of  tiUe,  iii.  488> 

howiar  freehold  in/triuro  may  be  created  by,  ii.  417-419;  iiL  873, 
878. 
BASONS, 

the  men  or  followen  of  William  I.,  L  13. 

bow  landa  divided  to  them,  i.  48. 
BASON  AND  FEME.  (See  Hubbams  akd  Wm.) 

BASE  FEE, 

what  is,  i.  78,  88. 

ia  a  snl^eot  lA  dower,  1.  218. 

estate  in,  not  properly  a  fee-simple,  i.  78,  n. 
BASE  SERVICES, 

what  were,  i.  47,  48. 

where  they  become  Tillein  socage,  i.  4&. 
BENEFICE, 

a  gift  of  lands  nnder  the  feudal  law,  1.  40. 
BETTERMENTS, 

by  husband  on  wife's  land,  are  hers,  1.  830. 

hj  tenant  for  life,  not  chargeable  to  reversioner,  L  138. 
BIENS, 

what  they  include,  i.  8. 
BIRTH, 

ii4iat  sufficient  to  give  curtesy,  I.  179. 

what  requisite  te,  In  Normandy,  L  179. 

none  required  in  Pennsylvania,  i.  179. 

of  a  child,  effect  of ,  on  ft  will  nude,  iiL  19. 
BLANKS, 

in  a  deed,  who  may  flD,  iii.  840. 
BOC, 

lulled  to  lands,  what  were,  L  39. 

as  ft  mode  of  evidence  of  gnnt,  iiL  284. 
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BOS  A, 

what,  imdsr  Bomaa  Iaw,  L  8,  n. 
BOND, 

of  def  ewanoe  oratteB  a  mortgago,  IL  4k 
BOTES,  L  128. 

(5m  Ebtotxxs.) 
BOUNDAKIES, 

hov  far  parttea  Mio^^ied  by,  iii.  8&-8&. 

by  a  itream  means  tiie  ^un  aqaa,  iiL  409> 

how  this  is  applied,  iiL  40^-414. 

rnles  as  to  apj^Ting  in  daacription  of  premlaea,  IiL  403-424 

monuments  always  gorsm  in  fixing,  iii.  407. 

when  hi^ways  are,  iiL  420-424. 
BREACH, 

of  covenant  of  seisin,  what  is,  iii.  4fi7,  4M. 

of  corenant  agunst  incumbrances,  what  is,  iii.  804,  480,  461I. 

(d  warranty,  what  is,  iii.  478. 

of  condition  of  a  mortgage  to  pay  in  instahnenta,  iL  17S,  177. 

of  oonditian  in  a  teas?,  how  availed  of,  i.  4S0. 
BREVIA  TESTATA, 

eridsnoes  of  title  like  deeds,  L  66. 
BKIDGE, 

franchise  of,  ii.  266,  201. 

diarter  for,  a  contract  1  trailing  legislative  power,  fi.  S06,  297. 
BUn-DEE'S  UEN, 

what  it  is,  iL  84. 

how  tar  it  affeota  iomsc,  i.  207. 
BUILDINGS, 

when  real  and  when  personal  estate,  L  7,  8. 

dvil  law  as  to  materials  of,  L  7. 

what  constitutes  wsste  in,  i.  146-lSO. 

removable  by  tenant,  when,  i.  148. 

when  personal  and  when  real  eetata,  i.  (-8. 

erected  by  hnsband  on  wife's  land  are  hers,  L  886. 

if  added  by  mortgagor,  held  by  the  mortgage,  iL  168, 187. 
BURDENS, 

by  covenant,  nm  with  land,  L  497;  li.  284. 

do  not  ran  with  land  to  a  stranger,  il.  284. 

of  reat,  granted  out  of  land,  runs  with  it,  iL  282. 
BUBIAL, 

ri^ts  of,  how  far  prc^ierty,  L.  81. 


G 

CAUFOKNIA, 

^hifKfonin;  estates  does  not  pass  title  to,  U 
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CALIFORNIA—  Contmued. 

Advancanenl,  nJea  aa  to,  ui.  40. 

Aliertt  nuj  inherit,  i.  76. 

Childrm,  posthmnoiu  rights  of,  U.  096. 

CoUeelor't  deed,  what  it  ia  evidence  of,  iii.  226. 

Co-ttnanti  liable  to  each  other  in  domagee,  i.  UT,  08ft. 

CuTiety,  not  allowed  hare,  i.  164- 

Dacent,  lawa  of,  iii.  22. 

Divoree,  efiect  of,  on  wife's  rights  to  land,  i.  810. 

Doaer  not  allowed  herA,  i.  187. 

EaaUt  tad  prohibited,  i.  112. 

EtUppel,  what  deeds  work  one,  iU.  106. 

FemaUi  eighteen  yean  old  may  make  wills,  iii.  610. 

Portelotvre,  of  mortgages,  how  affected,  iL  262. 

who  must  be  parties  to,  ii.  261. 

who  bound  by  the  process,  ii.  266. 

of  soing  for,  and  for  the  debt,  ii.  260. 
Joint  estates  held  t«  be  in  oommoa,  i.  645,  n. 

tenancies,  how  far  they  exist,  i.  6^,  n. 
Land*  in,  Borareign^  over,  passed  to  the  State,  iii.  188. 
Leatei,  what  not  within  the  statue  ot  fnnds,  i.  448  n.,  Oil. 
LtifitaiaU,  wliat  issue  are,  if  marriage  annulled,  iii.  41. 
Xinutafum,  of  real  actions,  iii.  175. 

upon  '■  failon  of  issne,"  ii.  734. 
Marriage  revokes  a  will,  iii.  639. 
Marritd  womtn,  must  join  with  husband  in  deed,  iU.  265. 

may  make  wills,  iii.  610. 

their  righta  and  powers  as  to  estates,  i.  880. 
Uhuralt,  inolnding  gold,  belong  to  land-owner,  ii.  882;  iii  188. 
Mortgagee,  has  no  action  at  law,  ii.  108.  - 

when  liable  on  covenants,  i.  028. 

how  his  right  b  barred  by  time,  ii.  1S4> 
Mortgagee,  proved  such  by  parol,  ii.  60. 

oonvey  no  estate  in  lands,  iL  108. 

how  assigned,  ii.  117. 

m^  be  discharged  on  lecord,  ii.  191,  n. 

how  foreclosed,  ii.  262. 
Partition  of  estates,  how  made,  i.  697. 
Parciate-mon«g,  a  lien  for,  sustained,  ii.  87. 
Wattt,  action  for,  lies,  L  169. 
WiUe,  how  many  witnesses  reqniied,  iiL  607. 

mani^e  revokes,  iii.  689. 

males  and  fem^es  eighteen  years  old  may  make,  iii.  610. 
CANCELLING, 

lease  no  surrender,  i.  647. 

of  deeds,  eSeot  m  aonveyanoe  of  lands,  iii.  806-807. 
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CAPACITT, 

to  mftke  deads,  iiL  829. 

to  take,  in  caw  of  contiiigent  routuuler,  U.  618. 
CARLISLE'S  tables  o£  life  in  use,  i.  298. 
CAVEAT  EMPTOR, 

applies  to  leasing  houses,  &c.,  i.  546. 
CERTAIN, 

as  affiled  to  feudal  serrioes,  L  48. 
CESSIO  IN  JURE, 

tile  OTigin  of  recoreiieB,  L  99, 
CESSION,  , 

of  temtoiy  does  not  ^ect  private  rights,  iu.  180. 
CESTUI  QUE  TRUST, 

tenant  «t  wiU  of  trustee,!.  661;  ii.  632;  iil.  163. 

trostee  iaa,j  have  action  against,  L  661;  ii.  632. 

when  he  maj  "'»'"*°'"  ejeobnent,  ii.  622. 
(Sea  Trusts.) 
CESTUI  QUE  USE, 

who  was,  and  his  ri^to,  ii.  887. 

(Sm  Ueu.) 

rif^t  <a  widow  of,  to  dowei,  i.  203,  814. 
CESTUI  QUE  VIE, 

meaning  of,  and  when  aj^ed,  i.  116. 
CHAMBER. 

in  a  house,  may  be  the  subject  of  a  fee,  i.  17. 

effect  on  lease  of,  If  honse  is  destrojed,  i.  646. 
CHANCE, 

of  life,  how  calculated,  i.  298. 

iriun  a  good  equitable  jointure,  i.  819. 
CHANCELLOR, 

an  early  officer  of  the  kingdom,  his  funetionB,  IL  886. 
CHANGE, 

in  fonn  of  mortgage-debt,  does  not  discharge  the  security,  IL  186-187 

in  use  of  a  mill,  does  not  Effect  ^'-^w  easemsnt,  ii.  862. 
CHABOE, 

rent,  what  is,  ii.  274. 

(Sm  RwfT.) 
CHARITAfiLE  USES, 

doctrine  of,  In  the  United  States,  iii.  516-6S0. 

doctrine  of  perpetuitiee  does  not  apply  to,  iii.  619,  n. 

ejrprtt,  doctrine  of,  how  far  apply,  iii.  616.^L 
CHARTERS, 

of  franchise,  oontracts  with  the  legislature,  ii.  206. 

subject  to  eminent  domain,  ii.  205. 
CHATTELS  REAL, 

what  an  such,  i.  20,  71. 

to  whom  th^  go  when  owner  dies,  L  20, 71. 
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CHILD, 

en  vmlr«  m  mir«,  how  far  treated  m  aUve,  i.  UO,  179,  a. 
{See  the  States  teiwniUy.) 

Mtiul  birUi  reqiiiBite  to  gire  curteij,  i.  179. 

a  word  of  pnichase  may  be  of  limitation,  ii.  608. 
CHIBOGRAPHY, 

does  not  affect  tlie  validitf  of  a  deed,  iii.  240. 
CIVIL  LAW, 

Tulei  of  proper^  tmder,  L  2,  8. 
CLASS, 

,      derise  to,  opening  to  others,  ii.  662,  688. 

if  executory  limitation  to,  be  too  remote  as  to  part,  bad  as  to  all, 
ii.  727. 
CLERICAL  CHANCELLOKS, 

introdoeed  fUmuui  law,  to  evade  mortmain,  ji.  886. 
CODICIL, 

efiect  of,  upon  an  existing  will,  iiL  612. 
COLLATERAL, 

or  naked  power,  what  ii,  ii.  639. 

(5m  Powkbb.) 

warrantj,  what  is,  iii.  481-483. 
COLLECTOH'S  DEED, 

when  covenants  in,  not  personal,  iiL  488. 

requisites  of,  iii.  222-228. 

does  not  work  an  estoppel,  iii.  226. 
COLONIAL, 

territorial  rights  of  property  in  the  soil,  iiL  182-184. 
COLOR  OF  TITLE, 

its  effect  on  extent  and  diaracter  of  pomwaion,  iiL  1S7,  ISCmsO 
COLOBADO, 

deacent  laws  of,  iii.  23. 

illegitimate  children,  heirs,  iii.  44. 

limitation  of  real  actions,  iii.  167. 

partition,  how  made,  L  700. 
COMMON  LANDS, 

when  corporate  property,  i.  18. 
COMMON  LAW, 

of  England,  how  borrowed,  L  36,  87. 
COMMON  RECOVERY,  i.  96. 

{See  RxcovERiEB.) 
COMMON  SOCAGE, 

tennr«  by,  in  what  it  consisted,  L  48. 
COMMON  TENANT, 

in,  what  constitut«,  and  how  he  holds,  L  662. 

if  joint-owners,  preaomed  to  be  such,  i.  644. 
{Set  the  Statcb  teveraUff.} 
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COMMON  TENANT— Conttnued. 

how  far  two  disBHiBora  are,  i.  644. 

when  children  and  heira  an,  i.  851. 

tight  of  each  in  respect  to  the  estate,  i.  663,  653. 

each  can  conrey,  bat  only  by  deed,  i.  662. 

neitiier  can  conTey  a  part  by  metes,  be.,  i.  654;  iii.  261. 

how  Bale  by  metea  may  be  made  effectasi,  i.  655;  iii.  261. 

poeaeasion  of  one  presomed  to  be  of  all,  i.  666. 

one  cannot  set  np  title  in  a  stranger  agiunst  the  other,  i.  660 

each  has  a  separate  freehold,  i.  665. 

the  shares  of  each  presumed  to  be  eqoal,  i.  642. 

lease  of  the  common  estate  the  act  of  each,  i.  460,  656. 

when  one  liable  to  the  other,  in  respect  to  the  ose  of  the  land, 
L  66&-660. 

when  one,  a  separate  owner  of  a  crop,  i.  663. 

efiect  of  one  making  improvement  on  the  estate,  L  668,  664. 

partition  the  only  remedy,  i.  664. 

action  by,  for  injury  to  possession,  joint,  i.  665. 

action  by,  to  recover  freehold,  must  be  separate,  i.  666. 

by  wliat  acts  one  may  diasuae  the  others,  i.  657. 

of  the  ri^ts  growing  oat  of  a  separate  occupancy,  i.  656. 

effect  of  one  baying  ap  an  advene  title,  i.  688. 

same  mle  applies  in  buying  up  a  tax  title,  i.  687. 

how  far  grantor  in  deed  of  partition  is  a  warrantor,  i.  687,  688. 

how  far,  after  partition,  one  estopped  to  claim  the  ahare  of  tiie 
other,  i.  688. 

effect  if  one  is  evicted  of  the  part  set  out  to  him  in  severalty,  L  689. 

hia  remedy  if  evicted  of  his  property,  i.  S8Q. , 

laws  of  States  as  to  partition,  i.  686-700. 

(_See  the  Statm  nveraUy.') 
(iSm  Fabtitiom.) 
COMUONS, 

their  origin,  and  how  used  in  the  managBment  erf  manorc,  1.  46. 

right  of,  not  recognized  in  United  States,  ii.  272. 
CONDITION, 

L  In  Lkasbs,  i.  470-485. 

what  incident  to  terms  for  years,  i.  470. 

Strictly  construed  and  enforced  in  such  cases,  i.  473-477. 

license  to  violate  it  discharges  it  whoUy,  i.  471. 

breach  of,  ezonsed  if  in  ittviiuiit,  i.  472. 

how  Availed  of,  if  broken,  i.  474. 

rij^ta  of  assignees  as  to,  onder  82  Hen.  TQI.  e.  34,  i.  476. 

what  may  be  provided  for  by,  L  477. 

not  to  assign,  &c.,  not  broken  by  taking  a  lodger,  i.  480. 

efiect  on  the  eotate  of  an  entry  for  breach,  I.  478. 

breach  of,  does  not  afiect  lessee's  estate  till  entry  made,  i.  478. 


.dbyCoOgIc 


670  nmiiz. 

CONDITION-   CorUimitd. 

to  defeat  the  estate,  moat  be  cUnse  of  re-entry,  L  47ft. 

b;  what  words,  and  when  condiUon  or  oOTenant,  i.  4T9< 

what  acts  miut  be  done  to  avail  of,  by  entry  for  loeaoh,  L  480> 

caimat  be  apportioned  to  aasignee,  L  498. 

a  stranger  cannot  take  advantage  of,  ii.  14. 

what  are  words  of,  and  what  of  limitation,  ii.  25. 

in  what  part  of  a  deed  usually  tnoarted,  tii.  444. 
IL  Im  Mobtoaoeb,  i.  96. 

what  sufficient  to  constitute  a  mortgage,  ii.  63-66. 

a  good  one,  that  the  whole  shall  be  due  if  part  is  unpud,  u.  04, 177 

how  far  good  to  pay  enhanced  interest,  ii.  63. 

£or  support,  &c.,  rules  applicable  to,  it.  65. 
m.  CoKDiTioKAL  Estates  at  Law, 

what  they  are,  and  how  defined,  ii.  2-6. 

what  are  implied,  wid  what  by  deed,  ii.  8, 11. 

what  words  may  make  aoondition,  i.  93',  ii.  ^-.6,  25. 

distinction  in  this  between  wills  and  deeds,  ii.  2. 

when  made  so  by  clause  of  re-entry,  ii.  3,  i,  IS. 

distinction  between  precedent  uid  subsequent,  i!.  6-8. 

subsequent,  strictiy  construed,  ii.  7. 

efiect  of,  if  impossible  or  unlawful,  &o.,  ii.  8;  ilL  199. 

limiting  or  restruning  conveyance,  how  far  good,  ii  B. 

in  restraint  of  marriage,  bow  far  good,  ii.  9. 

if  precedent  fails,  the  estate  fails,  ii.  9. 

when  to  be  performed,  if  no  time  fixed,  ii.'  10,  11, 

how  and  when  they  defeat  estates,  iL  12. 

right  to  exerciw  it,  not  a  subject  of  grant,  iii.  348. 

to  be  enforced  only  by  entry,  ii.  18,  16. 

who  may  enforce  them,  ii.  13,  16,  24. 

right  to  enforce,  lost  by  grant  of  reversbn,  ii.  IS,  14. 

this  right  not  an  estate  or  a  reversion,  ii.  14. 

right  not  affected  by  question  of  damage,  ii.  17. 

may  be  exercised,  though  other  remedies  exist,  ii.  18. 

breach  of,  where  excused,  and  how  waived,  ii.  18. 

in  what  cases  equity  relieves  Sigainst,  ii.  20~22. 

what  are  the  qualities  of  such  estates,  i.  90 ;  iL  1-28. 

descend,  may  be  devised  or  released,  ii.  23. 

are  not  within  the  rules  as  to  perpetuity,  ii.  23,  37. 

how  tiiey  differ  from  conditional  limitations,  i.  261;  iL  38, 3ft. 

when  performed,  estate  becomes  absolute,  i.  91. 

how  far  subject  to  dower,  i.  218,  267. 

to  enter  and  hold  laud  for  non-payment  of  rent,  good,  ii.  280. 

such  condition  defeated  by  paymeut  of  tent,  ii.  280. 

right  to  enter  for  breach,  may  be  reserved  to  tliird  parties  by  uses, 
it  27,  280. 
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CONDITION  —  Conlinved. 

17.  Conditional  Limitations, 
what  are,  i.  88,  478;  ii.  23-28,  622^424. 
vitiim  tiie  rules  ftgainst  perpetaltiet,  ii.  27. 
effect  on  dower  in,  if  defaated,  i.  362. 
of  the  rif^hta  of  curtesy  in  land,  held  by,  L  170. 
distinguished  from'  remainders,  ii.  Hi. 
unknown  to  the  common  taw,  U.  544. 
difference  between,  and  contingent  limitetion,  ii.  624. 
CONDITIONAL  FEE, 

in  what  it  consisted,  i.  89,  94. 
origin  of  estates  tail,  i.  94. 
CONFIKMATION, 

bj  legislative  act,  iii.  212. 
what  amounts  to,  as  to  defective  titles,  iii.  261. 
doed  of,  its  eS«ct,  iiL  SIO. 
CONFISCATION, 

at  eatatea,  what  and  where  aj^lied,  iiL  206,  207. 
CONNECTICUT, 

Advancement,  taw  of,  iii.  41. 
-Alienage  abolished,  i.  74. 
AOomment,  stat.  of  Anne  as  to,  in  force,  ii.  788. 
Bargain  and  tale,  a  form  of  deed  in  use,  iL  452. 
CuTtetg  recc^nized  here,  i.  168. 

what  seisin  necessary  to  gain  it,  i.  174. 

how  it  mxj  be  forfeited,  i.  182. 
Damagei,  rule  of,  in  breach  of  warranty,  iii.  498. 
Detd,  what  consideration  neceesBry  for,  iii.  871. 

two  witnesses  necessary  for,  iii.  276. 

of  quitclum,  a  conveyance,  iii.  109,  871. 
.    what  amounts  to  a  record  of,  iii.  318. 

how  far  seals  to,  necessary,  iii.  271,  n. 

delivery  of,  equivalent  to  Uveiy  of  seisin,  ii.  442;  iii.  182. 
Dteeenl,  mlea  of,  ii.  23. 

how  far  niimn  facit  ttipitem,  ii.  741. 
Dower,  extends  to  what  husband  died  seised  of,  i.  2SS. 

what  oonatitutes  a  widow's  quarantine,  L  272. 

effect  on,  of  divorce,  i.  300. 

no  statute  limitation  bar  to  recovery  of,  i.  266. 
Ejeettnent  lies  by  mortgagee,  ii.  102. 
EttaUi  tail  made  fees  absolute,  i.  113. 
HuAand  and  m/e,  joint-traiants,  L  675. 
Jointure,  what  bars  dower,  i.  321. 

who  aie  parties  to,  i.  817. 
Landt,  tenure  of  allo^ol,  i.  65. 
Ideate*,  what  not  within  statute  of  frauds,  L  448,  S14, 

rtat  S2  am.  YUL,  o.  84,  in  force,  L  406. 
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CONNECTICUT  —  Cofitinued. 

Lmitatum  of  real  actions,  iii.  187. 

none  sa  to  dower,  i.  266. 
Livery  of  seisin  fonnal,  not  in  un,  i.  57. 

dellTBiy  of  deeds  equiraleiit  to,  iL  442. 
Married  women  need  not  acknowledge  deeds  sepustelj,  L  200, 
iii.  255. 

nuj  nuke  wills,  iii.  lilO. 

riglita  and  powers  of ,  as  to  proper^,  i.  330. 
Mortgagee*  mxj  charge  for  services,  ii.  235. 
Mortgage*,  how  for  proved  by  parol,  ii.  50. 

bow  assigned,  il.  US. 

how  foreclosed,  ii.  265. 
Partition,  how  msde  of  common  estates,  i.  692. 
Perpetuilg,  roles  as  to,  ii.  732. 
PretcripCion,  fifteen  years',  limits  of,  ii.  318,  n. 
Srab,  how  far  dispensed  with  in  deeds,  iii.  271,  n. 
ShelUt/'i  cote,  rule  in,  abolished,  ii.  607. 
Statult  32  Heu.  VIII.,  O.  34,  in  force  here,  L  496. 
Uaei  applied  in  deeds  of  land,  ii.  442. 

WoMte  lies  against  tenants  in  dower  and  curtesy  only,  L  167.  • 
Widiow't  quarantine,  what  is,  i.  272. 
WiiU,  what  witnesses  requisite,  iii.  606. 

pass  after-acquired  estatea,  iii.  509. 
Witneitet,  two  required  to  deeds,  iii.  276. 

bow  many  required  for  wills,  iiL  506. 
CONSANGUINITY, 

what  is  meant  by,  iii.  9. 
what  lineal  and  what  collateral,  iii.  10. 
CONSIDERATION, 

in  deed,  what  kinds  and  what  sufficient,  iL  394,  ^4;  iii.  MA- 

875. 
what  requisite  in  bargain  and  sale,  iii.  370. 
what  in  covenant  to  stand  seised,  iii.  8S9,  872. 
what  degree  of  relationship  is  a  good  one,  ii.  425. 
why  expressed  in  a  deed,  ii.  8Q5;  iii.  878. 
a  deed  of  gift  good  without  one,  iii.  871. 
what  it  is  may  be  shown  by  parol,  ii.  487,  441 ;  iiL  878-876. 
if  acknowledged,  rebuts  resulting  use,  ii.  430,  437. 
such  acknowledgment  cannot  be  contradicted  except  for  fraud  in, 

iii.  369,  376. 
how  far  one  difEerent  from  that  expressed  may  be  proved,  iii.  373- 
878. 
CONSTRUCTION  OP  DEEDS, 

object  of,  to  ascertain  meaning  of  parties,  iii.  881,  404,  40S. 
reference  is  had  to  state  of  property  when  granted,  iii.  884. 
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C0K8TKDCTI0N  OF  DEEDS— Con&iwed. 

the  means  to  attain,  with  the  fruits  of  thd  thing  granted,  paw, 

iii.  88a. 
all  usual  and  accustomed  wajs  pass  with  it,  iii.  887. 
irhat  passes  by  a  grant  of  a  mill,  mUl-site,  &c.,  iii.  387,  flSS. 
what  bj  grant  of  "house,"  "well,"  "pool,"  "pit,"  ka.,  iiL  88fl 
what,  by  a  right  to  lay  a  pipe  for  water,  iii.  889. 
principle  cairies  acoessory,  never  the  converse,  iii.  891. 
grant  of  a  thing  carries  all  its  parte,  iii.  S91. 
grant  of  land  carries  every  thing  on  or  under  it,  iiL  891. 
when  grant  of  a  paroel,  creates  a  tenancy  in  conmum,  L  854. 
what  is  a  separate  grant  of  mines,  iii.  800,  3S2. 
what  is  included  in  appurtenaDcea,  iii.  304 
things  properly  appurtenant  pass  with  the  prindpal,  iii.  SH. 
land  not  appurtenant  to  land  may  pass  as  parcel,  iii.  866. 
what  passee  by  grant  of  messosge,  iii.  807. 
no  reference  had  to  ponctuation  of  deeds,  iii.  SS7. 
courts  reject  repi^nant  parts  of  description,  iii.  388. 
cannot,  if  it  requbes  a  reference  to  all  the  parts,  iii.  808. 
oonstrned  favorably  to  grantee  if  donbtful,  iii.  807. 
if  description  fuls  to  show  the  thing  granted,  deed  void,  iii.  808. 
Falta  demonttrtuio  rum  noeet,  illustrated,  iii.  809,  402. 
how  far  qoanti^  mentioned  is  a  description  only,  iii.  482. 
bow  far  oouraea  and  distanoee  are  part  of  description,  iii.  402,  407. 
infixing  boundaries,  lines,  &c.,  give  place  to  monuments,  L  407, 408. 
how  far  parol  evidence  allowed  to  explain  deeds,  iii.  404. 
competent  to  show  meaning  of  terms  of  art,  and  latent  ambignities, 

iii.  404. 
may  ascertain  monunienta,  bnt  not  control  them,  iii.  424. 
competent  to  show  existing  facts  when  deed  made,  iii.  404. 
Older  of  giving  effect  to  what  is  leferred  to  as  bonndaries,  iii.  40t>. 
a  line  running  northerly  means  due  north,  iii.  400. 
between  two  monnments,  always  straight,  iii.  408. 
from  apoint  to  anatnral  object,  always  the  shortest  distance,  iii.  408. 
one  parcel  may  be  a  bouodory  for  another,  iii.  408. 
streama,  ponds,  &c.,  rules  as  to,  when  boundaries,  iii.  400-412. 
when  bounding  by  great  rivers,  line  goesto^/umajiMe.iii.  412-4IS. 
rules  as  to  bounding  on  ponds,  iii.  41fl. 
rule  as  to  shore  as  a  boundary,  iii.  418. , 
of  navigable  streams  and  sea  as  boundaries,  iii.  417,  418. 
rule  as  to  tide-line  as  a  monument,  iii.  418. 
of  highways,  &c.,  as  boundaries,  generally  tbe/Ium  via,  iii.  420-423 
of  boundaries  having  width  like  walls,  ditches,  &c. ,  iii.  428. 
bounding  on  a  pa^,  excludes  it,  iii.  422,  n. 
monuments  or  lines  referred  to,  nuqr  be  fixed  after  deed  made,  Iii. 

400. 
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CONSTRUCTION  OF  DEEDS— C<»irinii«/. 

haw  far  repatation  competent  to  fix  boundmee,  ui.  125-J2& 

reference  in  one  deed  to  onotlier,  the  ume  as  if  mjned  into  it, 
iu.  428. 

"between"  two  objects,  or  ■■from"  one  "to"  uiotlier,  axclndes 
them,  iiL  420. 

lines  on  a  plan  referred  to  in  a  deed,  taken  u  %  part  of  it,  iii.  129. 

effect  and  application  of  recitals  in  deeds,  iii.  481. 
CONSTRUCTIVE  TRUST, 

what  IB,  iL  470,  482. 

pow^ssion,  what  is,  iii.  126. 

(5m  Tkdsts.) 
CONTINGENT, 

interest  in  lands,  what  is,  i.  84. 

limitation  distinguiahed  from  conditional,  ii.  624. 

uses  governed  by  rnJes  of  common  law,  iL  600. 
(See  Ubbs,  IV.) 
CONTINGENT  REMAINDERS,  ii.  650. 

{See  BRKAiNDEBa.) 
CONTINUOUS, 

nser  necessary  to  creato  an  easement,  ii.  826,  826. 

what  constitntea,  depends  on  the  nature  of  the  ligiit  need,  iiL  826, 838. 

how  far  it  must  be  in  the  same  precise  fonn,  ii.  826,  328. 

easements  pass  with  parts  of  heritage,  iL  813-817. 
CONTRIBUTION, 

towards  incumbrances,  how  made,  i.  124,  125;  iL  200. 

between  joint-tenants,  i.  04Q. 

between  tenants  in  common,  i.  686. 

between  tenants  for  life,  &o.,  and  rerersioner,  L  123, 124,  207,  290, 
,808;  ii.  212-214. 

between  holders  of  mortgaged  estates,  iL  178,  200,  202. 

of  t^e  order  of  making,  between  purchasers  of  mortgaged  estates, 
U.  201-207. 

depends  npon  equities  of  parties  being  eqnal,  ii.  204r-206. 

mortgagee  not  affected  by  questions  of,  IL  210,  212. 

mortgagor  cannot  call  on  purchaser  for,  ii.  202. 

by  widow  of  mortgagra-,  how  made,  i.  208,  808;  iL  213,  214. 

by  widow  of  purchaser  towards  purchase-money,  L  206. 
CONVEYANCE  OF  LANDS, 

(Sea  Dud.) 

what  and  how  made  by  Roman  law,  L  8,  n. 

bow  enforced  when  made  by  parol,  iii.  286. 

how  made  by  the  Saxons,  i.  30;  iii.  233. 

by  modem  deeds,  does  not  yioA  a  &rfeitare,  L  110. 

passes  only  what  estato  grantor  has,  L  130. 

bow  far  reeta«int  of,  good  as  a  condition,  IL  0. 
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CONVEYANCE  OF  LANDS— Conrimwi. 

of  a  greater  estate  by  tenant  for  life,  effect  of,  i.  120. 

or  by  tenant  for  years,  i.  670. 

originally  made  by  livery  or  grant,  i.  33. 

to  be  valid,  one  iquat  have  seisin,  i.  62. 

free  power  of  making,  incident  to  a  fee,  i.  79. 

English  form  now  in  nee  a  grant,  i.  33;  ii.  426. 

what  are  fraudulent  nnder  stat.  of  Eliz.,  iii.  332-887. 

what  are  voluntary,  and  how  far  valid,  ii.  834-388. 

what  void  in  givii^  preference  to  creditors,  iii.  837. 
COPARCENARY, 

estate  in  what,  i.  660. 

how  distinguished  from  other  joint-estates,  i,  660. 

how  seised,  and  to  whom  descends,  i.  650. 

one  may  have  such  with  himself,  i.  660. 

affect  of  conveyance  by  one,  i.  851. 

release  by  one  to  another  eairies  a  fee,  i.  651. 

one  may  devise  his  estate  in,  i.  861. 

partition  incident  to  the  estate,  i.  861. 

when  ciiildren  are  tenants  in  common,  i.  661. 

suit  agunst  tenants  for  land  a  joint  one,  i.  661. 
COPY, 

of  recorded  deed  when  used  as  evidence  of  title,  iii.  82S; 
COPTHOLD  ESTATES, 

their  origin,  i.  60. 

of  dower  in,  i.  189. 
CORODIES, 

not  known  to  the  American  law,  ii.  272. 
CORPORATION, 

may  hold  lands,  i.  76. 

effect  of  having  an  ezoeea  of  land,  i.  76. 

restraint  as  to,  in  England,  i.  76. 

may  take  a  fee  without  words  of  inheritance,  i.  84t 

may  make  leases,  i.  469. 

when  shares  in  their  stock  are  personal,  L  18. 

when  sharM  in,  are  real,  i.  18. 

how  far  proprietors  of  common  lands  are,  i.  18. 

cannot  be  joint-tenants,  i.  343. 

may  be  tenants  in  common,  i.  843. 

how  far  parson  a  sole  corporator  as  to  glebe  lands,  i.  86. 

may  be  trustee  or  ettlm  que  Irutt,  ii.  519. 

how  to  make  deeds,  iiL  282. 

effect  if  their  lands  exceed  in  value  the  sum  prescribed  in  i 
charter,  iii.  287. 

where  deed  to,  must  be  to  eoccessors  to  create  a  fee,  i.  86. 
CORPOREAL  HEREDITAMENTS, 

what  are,  i.  32. 
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CORPOBEAL  HEREDITAMEKTS— Coftfinwtf. 

they  lie  in  livery  instead  rf  grant,  i.  33. 

originally  passed  only  by  livery  of  seisin,  i.  33. 

now  paas  by  EDglish  statate,  fay  grant,  i.  33. 
CORPOREAL  PROPERTY, 

what  is,  ii.  270. 
CORRUPTION, 

of  blood,  not  in  force  in  the  United  States,  iii.  47. 
COSTS, 

in  snita  to  redeem  mor^agae,  ii.  181. 
COURTS  BARON, 

how  oonstitDted, !.  U. 
COVENANT, 
I.  Ik  Gxnbral, 

in  deed  and  in  law,  i.  497,  487-4M. 

what  run  with  land,  i.  496-604;  ii.  286,  288. 

it  requires  privity  of  estate,  ii.  284r-287. 

to  pay  rent,  runs  as  a  burden  and  as  a  benefit,  iL  279,  282,  269. 

rule  as  to  running  with  land,  whether  granted  or  reserved,  ii.  288. 

how  far  one  bound  by,  without  signing  an  instrument,  iL  803. 

to  stand  seised  as  a  conveyance,  what  it  is,  ii.  423,  424;  iii.  864. 
(See  UsBfl.) 

requires  a  consideration  of  relationship,  iii.  364,  872,  878. 

it  may  now  be  a  valuable  one  in  some  States,  iii.  364,  874,  375. 

how  fat  proved  by  parol,  thongh  not  stated  in  deed,  iii.  373. 

by  executors,  &a.,  in  deeds,  bind  them  personally,  iii.  488. 
n.  Im  Lb  asks, 

strictly  construed,  i.  473. 

not  to  underlet  is  not  broken  by  assigning  tbe  premises,  i.  473. 

express  and  implied,  in  law  and  in  deed,  i.  486-405. 

when  words  are  a  condition,  and  when  covenant,  i.  479. 

what  words  make  implied,  i.  487.  ' 

when  that  of  quiet  enjoyment  is  implied,  i.  487. 

how  far  this  covenant  extends,  i.  468- 

implied  in,  to  use  premises  well,  i.  492. 

none  implied  that  premises  are  fit  for  use,  L  543. 

what  are  assignable  by  Stat.  82  Hen.  VHI.,  L  406,  iW,  498:. 

what  ran  with  the  estate,  i.  495-601. 

not  assignable  if  collateral,  i.  497,  499. 

not  assignable  after  breach,  i.  498. 

how  for  divisible  with  parts  of  the  estate,  i.  t>02. 

how  far  liability  on  depends  on  privity  of  estate,  L  499,  604. 

how  far  created  by  recitals  in  leases,  i.  494> 

express,  as  to  use  of  land,  &c.,  demised,  i.  60fi. 

effect  of  express,  on  Ibe  part  of  leasee,  to  rebuild,  i.  506. 

effect  of  express,  to  sarrendear  in  good  oondilaon,  i.  500,  6S6,  688. 
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COVENANT  —  ConiinMd. 

express,  not  diaoharged  hj  damage  to  or  loss  of  premises,  i.  5SB. 
express,  In  pay  rent,  onaffeoted  by  the  other  covenants,  i.  636. 
other  than  ior  rent,  not  afiected  by  partial  evictdon,  L  526. 
effect  apon,  of  destrnction  of  Uie  premiaee,  L  686. 
express,  to  reptur,  when  to  be  performed,  i.  686. 
to  pay  rent,  suspended  by  partial  eviction  by  lessor,  L  628,  683. 
efiect  of,  to  make,  and  making  insurance,  i.  6S6,  687. 
to  repair  by  lessee  strictly  construed,  i.  5i2. 
to  repair,  to  what  it  extends,  i.  642,  613. 
to  repair,  what  is  excepted  by  "  wear  and  tear,"  L  5*3. 
when  acUons  upon  those  implied  lie,  i.  493. 
when  action  on,  for  rent,  lies  agaiiiat  aas^ee,  i.  621,  62S. 
when  action  on  foe  rent  is  local,  L  622. 

when  for  rent,  tenant  can  recover  for  breach  of  otiier  oovenants, 
i.  627. 
m.  Or  Title  m  Dbbdb, 

no  warranty  of  title  exo^t  by  oovenante,  iiL  447. 

1.  are  express  or  implied,  and  what  implied,  iii.  447,  488-491. 
what  express  ones  in  use  in  this  country,  iiL  447. 

what  in  use  in  English  deeds,  iii.  447,  448. 

what  are  in  prteienti  and  what  tn  fuluro,  iii.  448,  464. 

those  in  pnutnti  do  not  mn  with  the  land,  iii.  449,  461,  454. 

when  broken,  do  not  mn  with  the  land,  iii.  449,  467,  464. 

if  made  by  grantor  in  alitno  jure,  binds  him  personally,  iii.  438. 

2.  how  far  that  of  seisin  runs  with  the  land,  iii.  440-466. 
diveisity  of  rules  as  to  doctrine  of  covenant  of  seisin,  iii.  460-467. 
how  far  having  possession  sustains  the  covenant,  iii.  462-466. 
distinctaon  between,  and  of  an  indefeasible  estate,  iiL  454,  466. 
what  constitutes  a  breach  of  seisin,  iiL  457-469. 

8.  when  covenant  against  incumbrance  is  in  prteteriti,  iiL  460. 

how  far  grantee  of  covenantee  may  avtul  of  the  corenant,  iii.  450, 
460. 

what  is  an  incumbrance  within  this  covenant,  iii.  460. 

what  rule  ^fplies,  if  it  first  causes  injury  to  grantee  of  oorenantee, 
iii.  464-466. 
4.  corenant  of  warranty  the  broadest,  and  of  most  general  use,  iii.  466. 

limited  by  the  subject-matter  of  the  grant,  iii.  476. 

operates  a  conveyance  of  land  by  estoppel,  iii.  460-480. 

*  snbstitnte  for  feudal  warranty,  iii.  468. 

ia  a  personal  one,  and  how  barred,  iii.  467,  469. 

answers  to  that  for  quiet  enjoyment,  iii.  467,  468,  473. 

runs  with  the  land,  and  by  whom  sued,  iiL  469-471. 

how  discharged,  or  extinguished,  and  fay  whom,  iii.  460. 

Buaoeptible  of  divimon  by  division  of  the  lands,  iii.  470. 

whatseisinof  warrantor  sufficient  to  carry  theoovenant,  iii.  147,452. 
TOI.  III.  37 
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COVENANT  —  Continued. 

if  made  to  mortgo)^,  enures  to  mortgagee,  fi.  169. 

who  can  sue  on  snch  covenant,  and  who  discharge  it,  iii.  469,  471 

what  amounts  to  a  breach  of  such  covenant,  iii.  473,  476,  477. 

actual  eviction  not  neoessaiy,  iii.  474. 

how  far  this  may  be  limited  and  qualified,  iii.  476,  476. 

effect  of  eviction  on  covenant  of  warranty  and  of  quet  enjoyment 
iii.  477,  478. 

covenant  for  further  assurance,  what,  Iii.  479. 

effect  of  coreuant  of  warranty  as  a  r«batter,  iii.  480. 

what  words  create  an  imidied  covenant  in  deed«,  iiL  483-485,  491. 

express  and  implied  in  same  deed,  how  applied,  iiL  486-4B8. 

whether  a  purchaser  assumes  a  chaige  upon  the  estate,  iii.  480. 

how  far  express,  limited  by  exceptions,  iii.  486-488.  - 

no  implied  covenants  in  New  York,  iii.  489. 

in  what  States  they  are  recognized,  iii.  466-401. 
(See  the  States  levenUlg.) 

how  far  reference  to  quantity  of  land  a  covenant,  iii.  401. 

damage  recoverable  in  different 'States  in  soite  on,  iii.  492-498. 

for  breach  of  covenant  of  seisin,  iii.  402,  406. 

for  breach  of  that  against  incumbrances,  iii.  406,  406. 

for  breach  of  that  of  warranty,  iii.  406-408. 
(iSee  the  States  teceraUy.') 

may  eetop  grantor  to  claim  against  heirs,  iii.  448. 

to  grantee  and  heirs  does  not  create  a  fee,  iii.  448. 
COVERTURE, 

estate  daring,  what  is,  i.  838. 

tigMa  of  husband  in,  i.  820,  880. 

seisin  of,  whether  joint  or  eeveral,  i.  880. 

effect  on  wife's  right,  of  husband's  disseiun,  t  180, 181,  880. 

how  far  affected  by  act  of  wife,  i.  830. 

separate  estate  of  wife  in  equity,  i.  880. 

(5m  Entibkty;  Uabbied  Wohrn.) 
CROPS, 

growing,  when  regardedrealandwhen  personal  estate,  i.9j  iiL  892 

cannot  be  reserved  by  parol,  iii.  302. 

when  they  go  to  executors,  Slo.  ,  L  11. 

when  they  may  be  levied  on,  i.  14. 

when  they  pass  as  emblements,  i.  184, 187. 

may  be  sold  as  chattels,  though  not  ripe,  iii.  348,  846. 

property  in,  when  rused  upon  shares,  i.  672-676. 
CULTIVATING,- 

loud,  when  an  act  of  waato,  L  146. 
CURTESY, 

estate  by,  what  it  is,  i.  162, 163,  IdO,  183. 

its  origin,  i.  168. 
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CURTESY—  Contuiw^. 

inoidcait  to  estates  in  fee,  L  86,  107,  163, 170. 

■dopted  in  tliis  ooontry,  i.  163. 

{Set  tie  States  HtwraQy.) 

wliat  requisite  to  saoh  an  estate,  L  166,  17d-180. 

in  wIiBt  SUtM  enjoyed,  L  104;  u.  167. 

vlien  allowed  in  money,  i.  166. 

may  be  In  eqmtable  estates,  i.  165, 166. 

may  be  had  in  a  rent,  ii.  276. 

in  conditional  and  detenninabLe  fees,  1.  167, 169-1^. 

lost,  if  conditional  estate  is  defeated,  L  167, 169. 

wboit  lutd  in  separate  estate  of  wife,  L  16fi,  169. 

none  in  joint-tenancy,  i.  172. 

may  be  in  estates  in  oommon,  i.  176. 

estate  by,  like  that  of  deeoent,  L  173, 181. 

what  seisin  sufficient  te  giTS  It,  i.  166, 173, 171, 177. 

when  ovnenhip  of  estate  aofficient,  L  176. 

none  in  reversion  of  the  freehold,  i.  176. 

none  in  estate  of  trustee,  i.  177. 

effect  on,  of  prior  estate  and  reveraion  uniting  ia  wife,  i.  177. 

when  said  to  be  consimunate,  i.  183. 

bow  far  seiain  of  bosband  and  wife  is  one,  L  180, 181. 

is  subject  to  husband's  debts,  i.  181. 

how  right  to,  forfeited  or  lost,  i.  182. 

effect  on,  of  conreyance  in  fee  by  husband,  i.  182. 

how  far  wife  affected  by  disseisin  of  husband,  i  180,  ISl. 
CUSTOM, 

distingoished  from  prescription,  iL  368. 

ri^its  by,  belong  to  neighborhoods,  ii.  368. 

caanot  extend  to  ffofiit  h  prendre,  iL  868,  869. 
CY  PRES, 

doctrine  of,  applied  to  wills  and  powers,  iii.  611-621. 

how  far  adopted  in  United  States,  ill.  Sli-621. 


D. 
DAKOTAH, 

A_dvancem£nti,  iii.  40. 
Aliem  may  hold  estates,  i.  75. 
'Daeent,  lawa  of,  iii.  24. 
Btitia  taU  abolished,  L  119. 
Htir$  not  requisite  to  pass  a  fee,  L  63. 
RUgittauUe  children  heirs,  iii.  44. 
Potthumota  chSdren,  laws  as  to,  iii  IL 
WatU,  action  of,  i.  168. 
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DAMAGES, 

for  land  taken,  ^rtuai  mortgagor  ma;  clftim,  iL  106. 

when  mortgagee  maj  claim,  iL  16G. 

none  necessary  to  an  action  for  injury  to  easement,  iL  860. 

who  reepoaiible  Cor,  oocasioned  by  oonditioa  of  real  estate,  L  63d. 

reooverable  in  actions  of  waste,  i.  153. 

what,  Tecorerable  in  actions  of  dower,  i.  377,  361'2S<. 

none  at  common  taw  in  real  action*,  i.  277,  281. 

what  recoverable  in  actions  of  oorenant,  iiL  403,  49it. 
DATE, 

of  deed  prcoomed  to  be  tbe  time  of  delireiy,  ii.  281. 
DEATH, 

efCect  of,  upon  gaining  an  easement  by  oser,  ii.  881,  S33. 

snspends  the  effect  daring  minority  of  the  heir,  ii.  S31,  882. 

no  disability  arising  after  ancestor's  death  affects  it,  iL  S32. 

a  natural,  only  recognized  now,  i.  340. 
DECLAEATIONS, 

of  owner  of  land  as  to  boundaries,  iii.  427. 

of  tenant  does  not  afFect  a  rerersioner,  iiL  127. 
DEDICATION, 

in  what  it  consista,  iiL  73. 

depends  upon  the  docMne  of  estoppel,  iii.  73. , 

does  not  depend  upon  length  of  enjoyment,  iii.  78. 

public  take  it  in  the  condition  in  which  it  is,  UL  72. 
J)E  BONIS, 

Btatote  of,  94-90. 

{See  Estates  Tail.) 

.  Im  Gbkbral, 
how  far  required  at  common  law,  i.  06;  iiL  233,  235. 
mnst  conform  to  the  law,  ret  tiim,  iii.  238. 
required  by  statute  to  coarvj  a  freehold,  L  118,  687;  iiL  235. 
what  kinds  of  property  require  deeds,  ii.  714;  iiL  840-340. 
what  constitntes  a  deed,  iii.  239. 
bow  far  a  stamp  requisite,  iiL  338. 
blanks  in,  to  be  filled  before  delivery,  iii.  240. 
distinction  between  indentures  .and  deeds-poll,  iii.  810. 
to  be  TaUd,  requires  seisin  in  the  grantor,  i.  62;  iii.  320-331. 
exceptions  to  this  role,  iii.  331,  333. 
requisite  to  bar  dower,  i.  346. 

requisite  to passremainders,  reversions, ways,  andrents,  iii.  341. 343. 
whatever  reqiures  one  to  create,  requires  to  convey,  iii.  311. 
■orrenders  or  revocations  of  grante  require,  iii.  341. 
possibility,  when  not  the  subject  of,  iii.  348,  349. 
what  a  sufficient  interest  in  land  to  be  subject  of  grant,  iii.  34S. 
mere  right  or  title  in  action  not  the  subject  of,  iii.  848. 
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dibcOTSry  ol  an  ancient  Egyptiiut  deed,  UL  S40. 

of  oonfirmatjon,  effect  of,  iii.  810. 

Bmreiider  or  canoelluigf  of,  efiect  of,  iii.'  80&-S07. 

how  far  eSectoal  bj  lelation,  iii.  808. 

loes  of,  effect  of  on  the  estate,  iii.  217,  286. 

alteration,  effect  of  on  the  estate,  iii.  247. 

what  deeds  are  fraudulent  and  volantary,  i 

on  what  material  to  be  written,  iii.  239,  240. 

oonTeys  only  such  estate  as  grantor  has,  i.  110. 

wifb  oorenant  of  warrantj,  maj  pass  after-acquired  title,  bj  esiop- 

pel,  i.  463;  iii.  104,  118. 
If  obtuned  b7  duress,  it  may  be  arolded,  iii.  260. 
Boch  title  good  in  bonajide  purchaser's  hands,  iiL  888. 
when  deeds  are  good  by  relation,  iii.  306,  810. 
how  far  conveyance  to  one  not  in  eua  good,  iii.  866. 
limited  powers  of  tenants  in  common  to  oonv^  lands,  i.  654-4SS; 

iii.  519. 
effect  of  notice  of  unrecorded  deed,  iii.  316-31S. 
how  fai  possession,  ttotiee  of  a  deed,  iii.  817. 
nureoorded  deed  of  ancestor  not  good  gainst  deed  of  heir,  ill.  826. 
to  whom  record  is  notice,  iii.  819,  826. 

how  far  reference  to  other  deeds  ia  notioe  of  their  contents,  iiL  327. 
nature  and  character  of  deed  of  feofment,  iii.  860-362. 
of  deeds  of  grant,  bargain,  and  sale,  iii.  862-354. 
of  corenont  to  stand  seised,  iii.  S64. 

of  lease  and  release,  and  release  and  qnHclum,  iii.  366,  36S. 
deeds  intended  as  one,  held  to  be  another  to  gire  effect,  iii.  867. 
deeds  in  New  England,  poll;  in  many  States,  indMttcres,  iii.  864. 
made  on  Sunday,  good  in  Ohio,  iii.  882. 
what  deeds  in  use  at  common  law,  iU.  860. 
what  deeds  under  statute  of  UMS,  iii.  354. 
what  in  use  in  United  States,  Ui.  368-S62. 
XL  Of  Parties  to, 

who  may  make,  iii.  248. 

efiect,  if  part  only  of  grantees  can  take,  iii.  267. 

Ttud  and  voidable  on  account  of  capacity  of  maker,  iii.  248^62. 

lyfenim  covert,  when  void  or  valid,  iii.  249,  262-264. 

good  in  Illinois  and  Minnesota  and  Indiana,  if  wife  eighteen  yean 

ofage,  i.  246;  iii.  256. 
good  in  Maine,  if  wife  <d  any  age,  1.  246,  886. 
how  executed  by,  so  as  to  be  valid,  iii.  262-266. 
good,  if  husband  has  abjured  the  realm,  iii.  267. 
may  estop  hereelf  by  deed  with  warranty,  iii.  260. 
bow  far  ahe  may  execute  one  separate  from  busbaad,  iii.  368. 
how  one  can  convey  to  the  other,  Iii.  269. 
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of  buBband  and  wife,  of  her  Und,  L  8U;  iiL  367. 

of  infuit,  how  Ur  nJid,  ill.  249. 

how  his  deed  aToided,  i.  466,  466;  iii.  260-263. 

within  what  dma,  and  wlien,  i.  467;  iii.  260. 

what  amoimta  to  affiimanoe  vi,  i.  468;  iii.  260. 

of  penotu  of  noD-sane  memory,  iiL  248,  249. 

deeds  by  and  to  aliens,  iii.  260. 

moat  persons  competent  to  take  by,  iii.  267. 

how  far  restnined  by  laws  of  roortmsiii,  iiL  267. 

deed  in  pmttati  to  one  not  aaoertained,  iii.  266. 

efEeot  of  deed  to  A,  B,  officers,  &o.,  iii.  264. 

effect  of  deed  to  busteea,  no  eatvi  que  trutt  being  named,  iiL  2M 

names  of  grantors  and  grantees  raqtusite  in  deeds,  iiL  26S-266. 

object  of,  and  how  indicated,  iii.  268. 

effect  of  deed  to  L.  B.  &  Co.,  iii.  264. 

grantor  esti^ped  to  deny  Uie  one  used  bj  him,  iii.  265. 

effect  of  omitting  part  at  Christian  name,  iiL  266. 

IIL   EXBCUTIOK  OF, 

how  to  be  axeonted,  1.  SS4;  iii.  270-276. 

writiiig  of,  most  be  complete  before  delivery,  iii.  240. 

can  blanks  be  filled  by  parol  authority,  iii.  240,  244. 

good  grammar  or  handwriting  not  essential,  iii.  240. 

eSeot  of  mahing  erasures,  &c.,  in,  iii.  244-248. 

on  irtiom,  to  «x^ain  these,  iii.  24S-247. 

bow  to  be  noticed  in  execntiug,  iii.  24S. 

have  no  effect  on  tiUe,  if  after  delivery,  iiL  247. 

how  far  signing  easential  to,  iii.  270,  271. 

•ealing  essential  to,  Mid  when  first  used,  iii.  270,  273. 

sealing  not  required  by  the  civil  law,  iii.  271,  u. 

calling  it  a  deed  without  a  seal  does  not  make  it  so,  iiL  273. 

if  annexed  it  makes  one,  though  not  mentiDDed  as  such,  iii.  372. 

■eveiml  may  use  the  same  seal,  iii.  272. 

what  States  use  no  seals,  iiL  271. 

what  is,  and  mode  of,  affixing  a  seal  — of  scrolls,  iii.  27S-276. 

what  States  use  scrolls,  iii.  274. 

bow  far  oorporate  seal  essential  to  their  deed,  iii.  278. 

bow  deeds  by  corporations  to  be  made,  iiL  262. 

requisites  of ,  in  a  sale  of  lands  for  taxes,  iiL  222-229. 

execution  of,  by  attorney,  iii.  277-280. 

signing  by  one  for  Euiother  in  bis  praence,  iii.  280. 

how  far  fem»  eooeri  can  execute  by  attorney,  iii.  26S,  2S8. 

of  wltneesee,  when  required,  and  how  nuny,  iii.  276,  277. 

how  far  reading  oC  deed  requisite,  iii.  281. 

fd  dat«  id  the  deed,  iii.  281. 

delivery  an  essential  requisite,  iii.  282. 
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what  makes  a  sufficient  delirerj,  iii.  283-^08. 
when  to  a  Uurd  peison  sufficient,  iii.  288-292. 
vhen  made  good  by  aubseqnant  assent,  iii.  288. 
must  be  done  in  life  of  grantor,  iii.  293. 
grantee  must  accept  to  make  a  good  delirerj,  iii.  'iOZ. 
when  an  acceptance  presumed,  iii.  291,  204,  208 
in  case  of  infant  grantees,  iiL  291. 


if  in  grantee's  hands,  delivery  presumed,  iU.  204. 

how  ita  reoording  evidence  (d  delivery,  iii.  292,  294,  296. 

when  delivered  as  an  escrow,  iii.  298-306. 

not,  thou^  to  a  third  person,  if  wiconditional,  ilL  800. 

not,  if  delivered  to  grantee  himself,  unless  for  anoUier,  iii.  200. 

escrow  of  no  effect  till  condition  performed,  iii.  301-804. 

when  it  takes  effect  by  relation  to  first  delivery,  iii.  804,  805 

holder  of,  tiie  agent  of  grantor  and  grantee,  iii.  808. 

of  r^istration  of,  iii.  813-328. 

distanot  from  eniohnent,  iii.  313. 

(5m  RKaiSTRATlON.) 

what  requisite,  to  have  effect,  iiL  819. 
when  neoeesuy  to  be  acknowledged,  iiL  321. 
(Ste  the  States  leveraily.) 
bow  far  wife  must  acknowledge  it  to  be  valid,  iii.  25S,  268. 
wiUiin  what  time  registration  to  be  made,  iii.  320,  321. 
when  delivered  and  recorded,  pass  a  seisin,  i.  60;  iii.  188,  308. 
if  unrecorded,  no  evidence  of  seisin,  iii.  133. 
no  livery  of  seisin  now  required  to  pass  title,  iiL  308. 
IV.  CoMPOKKKT  PABT  or,  iii.  304-388. 

1.  Tenendum  not  in  use  now,  iii.  368. 

2.  Premuet  of  deed,  all  prior  to  the  habendum,  iii.  368. 
often  used  for  Qie  thing  granted,  iii.  436. 

deed  may  be  good,  if  oontwning  a  grant  only,  iii.  366. 

words  of  grant  may  be  supplied  by  habendum,  iii.  867. 

effect  of  discrepancy  between  grant  and  habendum,  iii.  807. 

what  are  sufficient  grantiDg  words,  iii.  378,  370. 

"  alien,"  sufficient  to  pass  a  reversion,  iii.  830. 

"  dedi  et  eoneetti,"  a  grant,  gift,  or  surrender,  iii.  380. 

"  release  "  may  avail  as  a  grant  or  surrender,  iiL  380. 

common  to  annex  the  words  of  limitation  to  the  grant,  iii.  881. 

how  far  consideration  nacessaiy  in  a  deed,  iL  893,  804,  429,  487; 

iii.  807,  871. 
deed  may  be  good  vrithout  one,  iii.  871. 
why  acknowledgment  of,  inserted  in  deed,  iL  420,  487. 
dcMriptJon  of  the  thing  granted,  iii.  381-386. 
(5m  Cokstsuctiom,  &c.) 
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how  far  courts  aathorized  to  refonn  deeds  aad  oomet  udatakea,  iuU 


8.  ExcepHom  in  deeda,  what  and  how  applied,  ill.  431. 

often  used  when  reservatian  is  meant,  iii.  482, 186,  486,  440. 

what  belongs  to,  as  an  incident,  iii.  435. 

when  words  of  inheritance  should  be  used,  iii.  48S,  486,  448. 
4.  Habendum,  what  is,  and  its  effect,  iii.  488-440. 

How  far  words  of  grant  qualified  by,  iii.  437,  438. 

it  yields,  if  repugnant  to  the  grant,  iii.  867. 

title-deeds,  no  clause  here  as  to  poaaession  of,  iii.  440> 
6.  Retervatum,  what  it  is,  and  how  used,  iii.  440-443. 

most  be  made  to  the  grantor  himself,  iii.  443. 

must  have  proper  words  of  limitation,  iii.  443. 

must  be  out  of  the  estate  granted,  iii.  443. 

may  have  effect  of  a  grant  from  grantee  to  gtajitor,  iii.  448. 

proper  place  for  conditions  in  deed,  iiL  444. 
DEFEASANCE, 

what  sufficient  to  create  a  mortgage,  U.  44,  66. 

if  not  under  seal,  it  is  an  equitable  mortg^e,  ii.  68,  54. 

if  part  of  original  agreement,  though  not  of  same  date  as  deed,  ii.  S6. 

must  be  made  to  the  grantor,  ii.  60. 

when  necessary  to  be  recorded,  ii.  45,  61. 

of  no  avul  gainst  partiee  without  notice,  ii.  61. 

{Set  llORTQAaE.) 

DEFINITION, 

of  terms  given  by  parties  to  instruments  binding,  iii.  404. 
DELAWARE, 

Alienage,  law  of,  i.  74. 

AUomey,  whether  married  woman  can  make,  iii.  258. 

Bargain  and  laie,  in  use  for  deed,  ii.  4G3. 

Ckiidren,  poethomous,  laws  as  to,  iii.  44. 

Covenants,  what  words  imply,  in  deeds,  iii.  480. 

Oopf,  custom  of  tenants  as  to,  i.  137. 

Cttrtety,  rect^nized  by  law,  L  164. 

how  forfeited,  i.  182. 
Deed,  in  what  time  to  be  recorded,  iii.  822. 

how  many  witnesses  required  for,  iii.  376. 
Detcent,  laws  as  to,  iii.  S4. 

how  far  teisina  facii  ttipitem,  ii.  741;  iii.  14. 
Drntaee,  a  church  may  not  be,  iii.  512. 
Di^rets  lies  for  rent,  ii.  278. 
Divorce,  effect  of,  upon  wife's  right  to  land,  i.  811. 
Dower  is  of  all  husband  whs  seised  of,  i.  268. 

a  claim  paramount  to  creditors,  i.  256. 
Dowrui,  what  damage  entitled  to,  i.  282. 


.dbyCoOgIc 


IKDBZ. 

DELAWARE  —  Continved. 

EtUUa  lail,  how  bured,  i.  112. 

Firet,  statute  of  Aime  aa  to,  in  force,  i.  IGO. 

Joiat-etlaUi  are  held  in  common,  i.  64fi. 

Joint-ienaneU*,  how  tar  exist,  i.  646. 

Jomturu,  who  moat  be  parties  to,  i.  917. 

Iitata,  vhat  not  within  statnte  of  frauds,  i.  448,  S14. 
what  must  be  recorded,  i.  466. 

Xmufofton  of  real  actions,  iii.  167. ' 

Married  women  join  with  husband  in  deeds,  iii.  266. 
unnot  make  attornBTS,  iii.  258. 

Morlgaga,  when  they  become  liens,  ii.  144. 
how  foreclosed,  ii.  267. 

Partition,  how  made  of  estates,  i.  699. 

ScrM  a  sufRcient  seal,  iii.  374. 

Statute  of  Mtrton  in  force  here,  i.  2M,  n. 
of  Anne  as  to  fires,  in  force,  i.  ISl. 

Watle,  actbn  for  form  of,  i.  168,  159. 

WilU,  how  many  witnesses  required,  iiL  607. 

Witneuet,  two  required  for  deeds,  iii.  276. 
DELEGATUS  NON  POTEST  DELEGARE, 

how  applied,  ii.  660. 
DELIVERY, 

of  deed  essential  to  it,  ill.  282. 

what  makes  a  sufficient  one,  iii.  282-265. 

when  made  to  a  third  par^,  good,  iii.  268-202. 

and  record  of,  equivalent  to  liTery  of  seisin,  i.  60;  iii.  808. 
DEMAND, 

of  rent  and  notice  by  tnorl^age,  equivalent  to  entry,  iL  188. 

neceaaaty  to  an  action  of  dower,  i.  277. 

how  to  be  made,  i.  277. 

what  sufficient  to  avail  of  condition  in  lease,  i.  460,  481. 

of  rent,  what  necessary  to  enforce  on  land,  U.  260. 
DEMISE, 

used  is  creating  terms,  i.  449. 

distinction  between,  and  contract  for  one,  i.  450. 

effect  of,  when  lessor  haa  no  estate,  i.  454. 

when  it  implies  a  covenant,  and  of  what,  i.  487-490. 
DEPASTURING  CATTLE, 

right  of,  may  b«  gsined  as  an  easement,  ii.  826. 
DERAIGN  THE  WARRANTY, 

what  it  is,  i.  687,  n. 
DESCENT, 

feudal,  roles  of,  i.  94. 

what  is  meant  by,  in  law,  iii.  6. 

heir  always  appointed  by  law,  iii.  6. 
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by  the  Boman  law  might  be  nude  such,  iii.  6,  IS. 

naed  in  distinction  from  usigiu,  iii.  6. 

is  an  incideni  to  estates  in  fee,  i.  SO. 

eta.  be  none  of  a  living  person,  iii.  S. 

tiiat  and  pnichase  the  modes  of  acquiring  title,  iiL  1. 

QiB  law  caste  title  upon  heir  passiTely,  iii.  8, 18. 

conrae  of,  in  estates  tail,  i.  107,  108. 

histat;  of  the  law  of,  i.  94;  iii.  7,  S. 

ILord  Hale's  canons  of,  iii.  8,  10-12. 

the  Ux  rei  tiia,  at  death  of  ancestor,  goremS)  iii.  16. 

Tariaoce  of  the  laws  in  the  Colonies,  iii.  8,  8. 

distindion  between  lineal  and  oollateial,  iii.  8, 10. 

what  is  conaanguiaity,  iii.  9. 

what  is  meant  by  itirpt  or  stipM,  iiL  9. 

oomputed  nnmbera  of  one's  relations,  iii.  10. 

oiTil  and  comuoa-law  modes  of  computing  degrees  of  kindred, 

iii.  10. 
what  included  under  lands,  in  rules  of  descent,  iiL  12. 
of  descent,  and  devise  of  terms,  i.  873. 
118  Norel,  the  baus  of  American  law  of,  iii.  12,  15. 
different  laws  of  States  as  to  taking  per  captfa  andj)ars(ti7M,iii.  IS. 
ai^lication  of  lemna  facit  ttipUem,  iii.  11. 
ot  descent  of  and  through  rerenions,  iii.  13. 
sale  or  devise  of,  creates  a  new  $tirp*,  iii.  14. 
necessity  of  seisin  changed  in  United  States,  Iii.  14. 
estates  ascend  lineally,  rather  than  go  to  cmllatantl  hein,  Ui.  U. 
rule  as  to  limit  of  deecent  to  collaterals,  iii.  14,  IS. 
different  mles  as  to  descent  to  whole  and  half  blood,  iiL  IS. 
where  a  father  is  of  the  blood  of  his  daughter,  iiL  16, 
tule  OB  to  posthumous  children  inheriting,  iii.  16. 
roles  as  to  ill^timate  children  being  heirs,  iiL  IS. 
bnsband  and  wife  not  a  joint  heir,  iii.  IB. 
rules  as  to  descent  to  and  from  aliens,  iiL  17. 
where  a  child  tai^  his  parent's  share  in  the  grandfathsr'B  estate, 

iiL  17. 
heir  takes  as  such,  thongh  named  as  devisee,  iii.  17, 18. 
lands  presuMed  to  descend,  till  devise  proved,  iii.  18. 
ancestor,  — one  from  whom  an  estate  is  inherited,  iii.  18. 
n^ta  of  a  child  as  heir,  if  omitted  in  a  will,  iii.  19. 
heirs  take  subject  to  debts,  moishaUing  assets,  iii.  19. 
descent  by  the  rule  in  Shelley's  case,  i.  105. 

of  public  lands  "  located,"  iii.  20. 

of  light  to  defeat  eetate  upon  condition,  iii.  SO. 

of  rents  of  lands  leased  in  fee,  iii.  20. 
docteine  of  advancements  in  descents,  iiL  20. 
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dwoent  cast,  how  effected,  now  kboliahed,  iii.  180. 

Amerioan  (rtatatei  of  descent,  iiL  21-40. 
DESCRIPTION, 

is  a  deed,  tiie  object  of,  iii.  884. 

{See  the  Statss  («i>«raZI^.) 
DESTINATION  DU  PSBE  DE  FAMILLE, 

iti  meuiing  and  effect,  ii.  816. 

m»7  apply,  though  porcela  do  not  join,  ii.  817. 
DESTRUCTION, 

of  leased  premiBes,  its  effect  on  rent,  i.  BOS,  tS06,  HBb 

bow  far  it  affsota  tenant's  title,  i.  646. 

of  a  deed,  effect  of  on  the  title,  iiL  247,  806. 
DETERMINABLE  FEE, 

what  is,  i.  88,  100. 

bow  far  it  hu  the  qnalitiee  of  a  fee-simfde,  i.  M 

lu)w  it  maj  become  a  fee-abaolnte,  i  01. 

hnaband's  oortesy  in,  i.  1S7. 

of  wife's  dower  in,  i.  218. 

when  supporting  a  reversion,  i.  90. 
DETINUE  OF  CHARTERS, 

when  a  bai  of  dower,  i.  242. 
DEVISEE, 

how  far  he  may  call  on  the  peraonal,  to  pay  a  morl^;age,  ii.  198. 

his  right  to  enter  for  condition  broken,  ii.  15. 
DEVISE  OF  LANDS, 

when  first  allowed,  i.  65,  01;  ii.  896. 

may  create  a  fea  without  "  heirs,"  i.  83;  iii.  627-629. 

how  far  it  passes  mortgt^es,  ii.  140. 

of  part  of  a  rent,  how  deviaee  to  sue,  i.  621. 

of  terms  for  yean,  i.  679. 

to  execaton  to  pay  debts,  effect  of,  i.  17S,  196 ;  iL  861 ;  iiL  f&9, 

of  the  use  of  a  thing,  carries  the  thing,  ii.  724. 

to  a  class  opening  to  let  in  others,  ii.  662,  688. 

<Hi  condition,  how  construed,  ii.  9,  10. 

of  wild  lands,  carries  a  seisin  and  fee,  i.  69 ;  iiL  62S. 

no  expreasion  of  wish  divests  the  heir  as  a  devise,  iii.  17. 

If  to  heirs,  of  the  same  estate  as  descends,  void,  ii.  481 ;  iii.  17, 13, 
Ul. 

made  valid  by  statute  in  England,  ii.  481 ;  iii.  641. 

rules  adopted  in  oonstruing  under  the  statute  of  wills,  iiL  623. 

how  far  Uie  doctrine  of  ey  pre*  is  applied,  ii.  666 ;  iii.  615-622. 

how  made,  and  effect  given  before  statute  of  uses,  ii.  681;  iii.  601. 

governed  by  the  law  of  t^e  place  of  the  land,  iii.  187,  606. 

bow  far  after-acqnired  property  passes  by',  iiL  609. 

who  may  be  devisees,  iii.  612. 

to  ohariUble  uses,  law  sa  to,  iiL  618-622. 
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DEVISE  OF   LA}irDS  —  Continued. 

bov  far  statute  of  Eliz.  adopted  in  United  States,  iiL  615-021. 

for  accnmulation,  laws  as  to,  iL  7S5. 

bow  far  statute  of  Eliz.  confiimatoTy  of  common  law,  iii.  618-620. 

bow  far  beneficiary  devitee  maj  be  aacettained  by  ^)pDintmeut, 
iiL  082,  633. 

what  is  subject  of  devise,  iii.  622-625. 

of  rents,  &e.,  aame  as  of  tiie  estate,  iii.  529. 

effect  of  devisee  dying  before  devisor,  iii.  623-026. 

such  devises  lapse,  iii.  623. 

effect  if  devise  be  void  oi  initio,  iii.  628. 

whether  such  devises  go  to  residuary  devisees,  iii.  038,  624. 

effect  upon  devise  over,  if  prior  one  dies,  iii.  033,  526. 

bow  far  disseisee  may  devise  bis  right,  iii.  625. 

inter«st  of  devisee  vesta  at  testator's  death,  iii.  630. 

if  no  devisee  ascertained,  how  far  devise  void,  iiL  530-535. 

no  one  compellable  to  accept  devise,  iii  612. 

how  devisee  may  disclaim  a  devise,  iii.  613. 
DIGGING, 

day,  soil,  &o.,  idien  waste,  i.  144. 

in  one's  own  land,  how  far  lawful  in  respect  to  adjacent  land,  li. 


DIGNITIES, 

not  tlie  Bubjeot  of  proper^  in  the  United  States,  iL  272. 
DISABlLirr, 

of  owner  preventa  guning  easements  by  user,  ii.  826;  iii.  16 

it  must  not  arise  ^ter  right  of  possession  accrues,  iii.  166. 
DISAFFIRMANCE,  (Sm  Disclaikkk.) 

right  of,  as  to  a  lease,  a  personal  one,  i.  467. 

within  what  time  it  must  be  exercised,  i.  468. 
DISCHARGE  pF  UORTGAGE,  ii.  180, 185-189. 

{Stl   MORTQAGE,  VI.) 

distinguished  from  assignment,  IL  191. 
DISCLAIMER   OF  TENANCY, 

by  tenant  for  life,  efiect  of,  i.  ISO. 

executors  cannot  disclaim  testator's  leasehold,  i.  459. 

of  lessor's  title  by  tenant,  effect  of,  i.  563-671. 

is  a  waiver  of  notice  to  quit,  L  071. 

how  fsi  tenant  is  estopped  to  make,  i.  550,  566. 

whether  this  extends  to  lands  outeide  of  the  letting,  i.  668. 

it  nuiy  make  him  a  disseisor,  i.  668,  564. 

how  far  it  works  a  forfeiture,  i.  669,  570. 

how  far  lays  foundation  for  bar  by  limitations,  L  67L 
DISCONTINUANCE, 

by  husband's  deed  of  wife's  estate,  i.  673. 
DISCOVERY, 

a  ground  of  claim  to  title  by  nature,  iii,  182. 
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DISSEISEE, 

who  is,  i.  63. 

when  and  bow  he  mttj  sue  di«8euor,  i.  77,  n. 

cannot  oonTe;  lands  while  dlBaeised,  i.  02;  iii.  829-332< 

how  far  deed  of  is  effectual,  iii.  831. 
DISSEISIN, 

what  it  ifl,  and  who  parties  to,  i.  68 ;  iii.  126-lOT. 

eatij  does  not  work  one  while  owner  in  poBaeaaion,  L  GO. 

eetate  of  disseisor  a  fee,  i.  77;  iii.  126, 184. 

hi«  wife  JDXj  have  a  dowor,  i.  21S. 

how  far  two  can  be  joint-dissdaora  and  joint-tenants,  i.  644;  iii. 
184. 

effect  of  one  of  two  abandoning  possession,  i.  644;  iii.  181  n.,  182. 

right  of  disseisee  to  rocorer  for  cn^,  i.  186. 

when  tenant's  disduming  lessor's  title  is,  i.  663,  664. 

effect  of,  upon  wife's  right,  if  made  against  hQsband,i.  180;  iii.  148. 

effect  upon  mortgagee,  if  mortg^got  is  disseised,  iL  168. 

mortgagor  cannot  disseise  mortgagee,  ii.  168. 

tentuit  cannot  disseise  except  at  election  of  lessor,  L  571. 

cannot  be  of  a  rent,  ii.  276. 

writ  of  entry  npon,  a  real  action,  i.  279. 

no  force  requisite  to  constitute  a  disseisin,  iii.  144. 

of  tenant  does  not  affect  lereieiona,  iii.  147. 

nature  of  the  title  gaLaed  by  disseisin,  iii.  164, 16S. 

States  not  subject  t9,  iii.  101. 

when  made  so  by  election  of  owner,  iii.  127. 

what  owner  must  do  to  arail  of  such  election,  iii.  127. 

may  be  by  a  grantor  against  his  grantee,  iii.  98. 
DISSEISOR, 

who  is,  and  how  he  becomes  sod),  i.  68;  iii.  126,  126. 

holds  a  fee  while  possessed,  i.  77. 
DISTRESS   FOR   RENT, 

in  England,  extended  to  rents  charge  and  sed,  it.  278. 

effect  of,  to  affirm  a  lease,  i.  484. 

in  what  SUtes  it  exists,  ii.  278,  279. 

originally  xa  incident  of  tennre,  ii.  272. 

{See  At  States  leeenMji.) 
DIVERTING  WATER, 

right  of,  an  easement,  ii.  848-861. 

not  to  the  injory  of  pre-existiDg  mills,  ii.  361. 

applies  only  to  streams  <4.  water,  ii.  8S1. 

now  far  it  applies  to  ondeigronnd  waters,  ii.  868. 

how  far  to  water,  from  artificial  sonrces,  ii.  857. 

right  does  not  exist  as  a  way  or  aqueduct  onoe  defined,  ii.  858. 
DIVIDING  HERITAGES, 

efiect  on  creating  easements,  ii.  818-817. 
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DIVORCE, 

a  bar  to  dower,  I.  248. 

itatateg  relating  to,  aa  Book,  L  SO0-812. 

may  bar  curtesy,  i.  182. 

if  granted  io  one  State,  htm  far  binding  in  another,  L  211. 
DOMINANT  ESTATE, 

in  respect  to  eaaemeDte,  ii.  299. 

ia  bound  to  repiUr  ways,  ii.  S38. 
DOMO  REPARANDA, 

writ  of,  when  applied,  ii.  804. 
DONEE, 

of  a  powOT,  who  is,  ii.  689. 
DONOR  AND  DONEE, 

7 lied  in  estates  taU,  i.  100. 

of  a  dwelling-house  a  part  of  the  realty,  L  16. 
DOS  PB  DOTE, 

what  it  is,  and  how  iilnstrated,  L  268. 
(See  DovxB.) 
DOWER, 

I.  HiSTORT  XKD  NaTCRK  OT, 

its  history,  i.  184-189. 
how  aflectad  by  Magna  Charta,  L  188, 189. 
how  far  adopted  in  the  States,  L  187, 188. 
natnre  of  the  estate,  i.  801-805. 
how  far  affected  by  law  of  place,  L  190. 
relates  to  real  estate  alone,  i.  188. 
seisin  of,  a  contdnnanoe  of  hnsbaod's  seisin,  L  806. 
tendency  of  late  to  abolish  it,  i.  186,  267,  208,  n. 
of  the  various  kinds  formerly  in  nse,  i.  188,  189. 
that  by  etulom  only  in  iwe  now,  i.  188. 
is  an  incident  to  fee-eimple  estates,  i.  86. 
of  a  widow's  quarantine,  i.  189,  271. 
naed  synonymous  with  "thirds,"  i.  189. 
how  far  alienable,  i.  301-303. 
widow's  estate  in,  a  freehold,  i.  805,  806. 
n.  Of  what  Property  and  Estate, 

(5ee  the  Statss  lererallg,') 
of  what  widow  is  dowabla,  i.  193. 
requisites  of,  i.  193-196,  212,  215,  24(>. 
how  far  husband's  estate  most  be  an  inheritaaoe,  i.  194,  228. 
inheritance  most  be  entire,  i.  195. 
effect  of  intervening  remainder,  L  197. 
not  in  a  reversion,  i.  195. 
may  be  had  in  a  rent,  i.  210;  ii.  276. 
1,  L  190. 
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in  exchanged  lands,  i.  199. 

in  estates  in  fee  and  in  tail,  i.  86,  lOT. 

in  partnership  lands,  i.  200-302. 

in  equitable  estates,  i.  2D2-2M,  223-226. 

in  equities  of  redemption,  i.  206,  223,  228. 

in  moneys,  when,  i.  206,  226. 

in  lands  parchssed  and  not  paid  for,  L  207. 

none  in  lands  held  by  husband  in  mortgage,  i.  20ii  ii.  ISft.    ' 

in  lauds  subject  to  liens,  L  208. 

m  mines,  &o.,  i.  208. 

in  wild  lands,  i.  14S,  209. 

in  capital  stock  of  corporations,  L  209. 

in  incorporeal  hereditaments,  i.  210. 

in  a  defeasible  estata  of  husband,  i.  218,  257,  261-268.     . 

none  in  estates  per  autrt  vie,  i.  194. 

most  be  of  what  her  child  could  inherit,  i.  196. 

none  in  joint-tenancies  except  by  statute,  i.  198. 

how  far  the  right  carries  emblements,  i.  211. 
m.  RxqnisiTKS  of, 

legnl  marriage,  i.  212-214. 

seisin  of  hosband,  L  216-219. 

what  seisin  of  husband  necessary,  i.  223,  268. 

when  union  of  life-estate  and  reversion  gives,  i.  107. 

how  affected  by  a  possibili^  between  them,  i.  198. 

effect  on,  of  conTayance  before  mairiage,  i.  217. 

instantaneons  seisin  not  sufficient,  i.  219-223. 

how  affected  by  a  satisfaction  of  a  mortgage,  i.  227-234. 

effect  on,  of  foreclosure  of  mortgi^,  i.  227. 

death  of  husband  a  requisite,  i.  240. 
in  England  and  many  States,  must  die  seised,  i.  268  and  n. 
IV.  How  Lost  ob  Barred,  i.  241-270. 
in  equiteble  estates  how  barred,  i.  226. 
barred  by  foreclosure  of  mortgage,  i.  227,  261. 
how  forfeited,  i.  244. 
hoif  barred  by  estoppel,  L  263. 
how  barred  by  rebutter,  i.  256. 

how  far  conveying  a  greater  estate  forfeita  the  right  of,  i,  244. 
by  what  form  of  release  she  ban  her  claim,  i.  246,  246,  2G2. 
requisites  of  deeds  of  release  te  be  effectual,  i.  246-260. 
her  deed  to  one,  not  an  estoppel  as  te  a  stranger,  i.  260. 
how  far  she  oan  relesse  by  attorney,  L  249 ;  iii.  268. 
husband  must  join  to  make  a  good  deed,  i.  245. 
how  for  barred  by  husband's  deed,  L  244,  246,  267,  268. 
when  barred  by  levy  of  husband's  creditors,  i.  266. 
how  far  by  dopenDeot  and  adultery,  i.  242,  248. 
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DOWER  —  Continued. 

ia  barred  fa;  divorce,  if  tha  party  in  fault,  i.  24S,  800-S12. 

how  far  avoiding  the  husbaud'a  deed  a&ecta  her  ri^t  to,  i.  250. 

when  defeating  husband's  seisin  bars  her  right,  i.  256. 

of  the  doctrine  "  do*  de  doUptii  non,"  &c.,  i.  208-260. 

not  defeated  bj  the  natural  determination  of  the  husband's  estate 

of  utheritance,  i.  261. 
effect  of  defeating  husband's  estate  b7  executor;  deriee,  &o.| 

1.  261-^266. 
how  fai  barred  b;  jointure,  i.  205. 
how  barred  by  statute  of  lunitation,  i.  266-267,  802. 
how  barred  by  exercise  of  eminent  domain,  i.  269. 
how  affected  by  State  mill  laws,  i.  270. 
her  right  not  sheeted  by  foreclosaie  of  husband's  mortgage,  i.  802- 

804. 
T.  Proceedinob  to  Recover  ahd  Asbigm, 

remedy  for,  in  case  of  existing  mortgage,  i.  231,  2S2. 

in  action  fot,  what  is  prima  fade  evidence  of  husband's  seisin, 

L  234-237. 
in  what  cases  tenant  eetq){>ed  to  deny  husband's  seisin,  i.  236-S3I) 
judgment  in,  a  double  one,  i.  281,  284. 
that  for  damages  foUows  that  for  seisin,  i.  284. 
what  damages  allowed  in,  i.  281,  284. 
may  nare  habere  facial  on  her  judgment,  i.  284. 
she  cannot  enter  till  it  is  set  out  to  her,  i.  271,  285. 
when  set  out  by  sheriff,  i.  2S5. 
how  and  by  whom  assigned,  i.  271-300. 
how  Bet  oat  by  act  of  law,  i.  286. 
of  assigning  it  of,  and  against  "  common  right,"  L  27S. 
must  be  by  metes  and  bounds,  i.  273,  285. 
when  it  may  be  otherwise  set  out,  i.  273,  286. 
parol  ass^nment  sufficient,  i.  273. 
must  be  by  tenant  of  the  freehold,  i.  276. 
may  be  made  fay  infant  or  guardian,  L  276. 
must  be  absolute  for  life,  i.  274. 

how  set  oat  in  mines,  i.  287.  • 

most  be  of  what  gives  one-third  of  income,  i.  287,  289. 
what  reference  had  to  increased  value  of  estate,  i.  288-^1. 
tetion  to  recover  at  law,  i.  276-283. 
what  previous  demand  necessary,  i.  277. 
[nvbate  proceedings  in,  i.  376. 
eqiuty,  proceedings  in,  i.  276,  263-297. 

in  ease  of  mortgaged  estates,  i.  204r-296;  iL  211. 
in  case  of  money,  i.  300. 
what  she  contributes  to  redeem  a  mortgage,  i.  299,  808;  IL  213. 
when  dower  may  be  assigned  de  novo,  i.  292. 
how  for  affected  by  change  of  value  of  the  premises,  i.  288^302. 
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DOWER  —  Continued. 
VL  Chabactkb  Aim  iNcmxirrs  or, 

widov  takes  it  subject  to  all  exutis^  eqnitiM,  L  216. 

how  far  bound  to  contribute  towards  diu^w  i^Mm,  L  128,  808. 

liable  for  waste  apon,  i.  BOS. 

no  tenure  between  her  and  the  heir,  i.  305-808. 

owea  fealty  to  the  heir,  and  why,  i.  807. 

how  fu:  she  maj  call  on  mortgagor's  personal,  to  disebaige  nunv 
gage,  ii.  108. 

statates  relating  to  effect  of  divoroe  on  dowar,  L  809-813. 
DOWEESS, 

how  to  contribute  towuda  inenmbranoes,  L  128,  808. 

ri^t  of  eetoma,  how  to  out  wood,  i.  180, 14S. 

right  of,  to  emblements,  i.  133,  211. 
DRAIN, 

easement  of,  ii.  813,  851,  858,  874. 

gained  by  grantor  over  land  of  grantee,  iL  81S. 
DET  TRUSTEE, 

his  character  and  duty,  ii.  619. 
DURESS, 

effect  of,  upon  a  lease,  1.  466. 

what  is,  and  its  effect  on  a  deed,  lii.  260,  2S1,  888. 
DWELIJNG-HOCSE, 

when  ownership  of,  is  in  fee,  L  17. 

who  responsible  for  repairs,  iL  304-866. 
DYING  WITHOUT  "HEIRS,''  "ISSUE,"  taj., 

limitation  upon,  ii.  6O6-0ft8. 

when  a  remunder  and  when  an  execvtory  derlae,  il.  688-700. 
(Sm  Fau-ubk  of  Issue.) 


E. 
EASEMENTS, 

in  what  they  consist,  i.  83,  628;  ii.  SPD. 
how  distiugniahed  from  licenses,  i.  628,  029. 
if  withheld  in  part,  effect  on  rent,  i.  534. 
itrietly  incorporeal  rights,  ii.  800. 
distinguished  bmaprefiu  iprendre,  ii.  800. 
not  personal  rights,  but  attached  to  estates,  ii.  299. 
iiot  the  subjects  of  posseasion,  ii.  875. 
nae  of,  equivalent  to  seisin  of  things  corporeal,  ii.  87S. 
L  How  CoKSTiTnTXD  aub  Created,  ii.  801,  802;  iii.  51. 
require  two  estates,  dominant  and  servient,  ii.  2Sff,  SOI. 
one  cannot  have  in  his  own  land,  ii.  301,  304,  814. 
sreated  by  deed  of  grant  or  prescription,  ii.  801 ;  iii.  841. 
cannot  be  by  parol,  ii.  808. 
TOk  lu.  sa 
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nuy  be  by  gnnt  or  corenant  u  to  seirient  estate,  ii.  80S. 

may  be  reserred  by  gnntor  in  favor  of  a  atruigar,  ii.  30S> 

may  be  oiwted,  though  oo  privity  between  the  estatea,  ii.  808 

when  created  by  implication,  ii.  806-308. 

instanoes  of  easemeDta  by  implioation,  ii.  313. 

creating  one  in  one  part  of  premiaee  by  granting  anotiier  part, 

ii.  303^13. 
what  neceaoary  to  gain  one  by  prescription,  ii.  8S8. 
what  ia  ueceasary  to  produce  this,  iL  800-813. 
how  conatmed,  when  by  express  or  implied  grant,  ii.  802. 
how  constraed,  when  by  prescription,  ii.  802. 
how  far  gained  by  a  sereranoe  of  a  herit^^e,  ii.  313-818. 
pnblio  can  gain  by  cngtom,  but  not  by  prescription,  ii.  331. 
(5««  Cdbtok;  Fbebcbiptioh.) 
Q.  DirrEBKMT  Knrns  or  Easbxbnts, 

what  are  equitable  easements,  and  how  created,  ii.  809. 

affirmative  and  negative,  ii.  801. 

nature  and  incidents  of  appiutenamt  easements,  ii.  308,  80i. 

how  far  tbay  pass  with  the  parts  of  an  estate,  ii.  804,  807-800. 

liow  far  there  may  be  of  wind  for  a  mill,  ii.  847  and  n. 

of  proepect  only  by  ej^ress  grant  or  oovenant,  ii.  847. 

of  ways,  ii.  332-388. 

(Set  Watb.) 
of  water,  u.  848,  34S. 

(See  Watbr-Milm.) 
none  of  flowing  water  in  one's  own  soil,  ii.  848. 
right  not  a&ected  by  change  of  mill,  iL  852. 
of  discharging  water  fnm,  and  of  clearing  nwo-way  {f  ft  mlU, 

u.  362. 
of  discharging  water  on  to  another's  land,  iL  852. 
of  aqueduct,  ii.  852. 
none  in  nndetgronnd  waters,  ii.  853-367. 
how  far  there  may  be  in  an  artificial  flow  of,  ii.  357,  868. 
of  support  of  houses  and  land,  ii.  858-362. 

(See  SUPPOBT.) 

of  sapport  of  surface,  &c.,  in  case  of  mines,  ii.  3S2. 
of  support  of  one  house  by  another,  ii.  862. 
of  party-walls,  ii.  363,  364. 
of  support  of  parts  of  a  houae,  ii.  364,  865. 
of  carrying  on  offensive  ti^es,  ii.  866. 
of  fishing  in  another's  water,  ii.  366. 
of  having  fence  muntained,  ii.  867. 
of  maintiunii^  a  wharf,  ii.  867. 
distinction  between,  and  custom,  ii.  868,  869. 
<d  pnffil  h  prendre,  how  far  gained  by  individntJi,  ii.  3M. 
(See  Pbopit,  &o.) 
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EASEMENTS--  Continued. 

must  be  preBcribed  for,  In  a  que  ettat»,  il.  309. 

of  Hght  and  sir,  ii.  209,  848-847. 

(Sm  Lioht,  &o.} 
in.  How  Lost  ob  Extinqdishid, 

'  by  joint-ownanhip  of  the  two  eatatea,  il.  SOI,  87S. 

by  releasa  or  ftbftndonment,  ii.  870,  372. 

what  acts  are  an  abandonment,  ii.  370-878. 

onity  of  eetates  does  not  aSeot  the  ri{^t  to  natural  streama,  ii.  374. 

one  liable  for  obstmctiDg,  though  no  aotual  damage,  ii.  869. 

one  used  by  widow  with  dower,  eii^iiea  with  her  estate,  ii.  830. 
EAVES, 

whether  a  bonndary  of  luid,  lii.  408. 

whetiieT  muntaining  is  a  disseiiin,  iiL*157> 

may  gain  eMetnectof,  iii.  158. 

no  eaaement  in  water  falling  from  the  honae  of  another,  U.  868.   ' 
EJECTMENT, 

history  and  natore  of,  i.  485,  480. 

trustee  may  have  against  eettvi  qut  tnut,  i.  601. 

to  an  action  of,  co-tenant  cannot  set  np  title  in  a  rtnngw,  L  680. 

how  far  preriona  entry  requisite  in,  L  443. 

irtien  it  lies  to  reoorer  cent,  ii.  231. 

eaimot  be  maintained  by  Statea,  iii.  101. 
ELECTION, 

by  widow  of  dower  or  jointnre,  i.  817-820. 

by  lessor  in  treating  tenant  aa  disBeisor,  1.  S71,  687. 

to  treat  assignee  of  tenant  at  will  m  hia  own  lewee,  1.  S87. 
ELEGIT, 

writ  of,  how  leried  on  land,  ii.  80. 
ELOPEMENT,  , 

and  adultery,  how  far  dower  barred  by,  i.  243. 

doea  not  bar  widow's  claim  to  jointoie,  i.  318. 
EMBLEMENTS, 

what  and  to  whom  belong,  i.  13S~188., 

what  rights  are  incident  to,  i.  182, 186; 

what  is  essential  to  a  right  to,  i.  183. 

when  cropa  do  not  become  such,  i.  184. 

what  CTope  are,  depends  on  usage,  i.  187. 

what  the  law  as  to,  in  PennsylTania,  New  Jeiaej,  and  Delaware, 
i.  187. 

when  disseisor  cunot  recover  crops,  1.  188. 

effect  on  cropa  of  foredoaing  mortage,  i.  138. 

effect  on  crops  of  enforcing  a  judgment  lien,  i.  188. 

when  they  go  with  dower,  i.  133,  134,  211. 

they  go  to  tenants  at  will,  i.  584. 
whether  owner  of  is  liable  for  rent,  i.  187. 
(S«e  EsTATBS  »>x  Life.) 
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EMINENT  DOMAIN, 

how  far  Kffecti  dower,  i.  260. 

effect  of  eviction  bj,  on  reaoroiy  of  nut,  i.  027,  628. 

iaaagea  for,  may  be  clamed  by  leasee,  L  626. 

right  of,  an  incident  to  State  wovweigabj,  i.  OC. 

maj  be  exensiaed  upon  ocHponte  fraaohiBe,  ii.  296< 
ENGUSH  LAW, 

how  far  adopted  here,  i.  SO,  87. 
ENJOYMENT, 

'  of  inooipoieal  heraditamente,  liL  CS, 
(5m  Dbib.) 
ENTAILMENT, 

of  eatates,  a  custom  rathor  ttian  a  right,  L  110> 

mode   of   creating  a  temporat;  one    by  mairiaga   MMlameato, 
i.  110. 
SNTIBETT, 

of  intereet  and  estate,  incidents  of,  I.  072. 

in  huaband  and  wife,  i.  382,  872. 

distinct  from  joiut-tenaaoies  and  tenancies  in  conmion,L  672. 

effect  on,  of  tiie  samTOtship  of  either,  i  072,  078. 

effect  an,  of  conveyanoe  by  husband,  L  673. 

effect  on,  of  disseisin  of  hosband,  i.  180,  078,  671. 

in  wbat  Statee  estate  of  husband  and  nife  in  oommoa  or  joint-ten- 
ancies, i.  074,  075. 

husband  and  wife  may  hold  in  entirety  with  a  tiurd  person  in  com- 
mon, i.  871. 
ENTRY, 

necessary  to  gain  a  seisin,  1.  60. 

what,  if  lands  in  two  connties,  i.  60. 

when  necessary  by  a  mortgagee  to  recover  rent,  iL  ISS. 

when  a  means  of  foreclosing  mortgage,  ii.  248. 

when  made  may  be  waived,  ii.  212,  260. 

bow  made  to  sroid  a  lease,  i.  480, 181. 

necessary  to  determine  tenancy  at  suffeianoe,  i  620. 

necessary  to  complete  estate  for  years,  i.  412. 

how  far  necessary  to  maintain  ejectment,  i.  113. 

how  far  necessary  to  avoid  infant's  deed,  i.  160. 

effect  of,  if  made  for  breach  of  condition  in  lease,  L  178. 

when  owner  may  make  one  on  his  tenuit  by  force,  1-  613,  021- 
027. 

bow  made  in  different  manors  or  counties,  i.  CO. 

actual,  necessary  to  defeat  estate  upon  condition,  iL  16. 

necessary  to  lessor's  having  trespass  against  tenant  for  holding 
over,  i.  601. 

writ  of,  lies  by  mortgagee  to  recover  the  premises,  iL  126,  120. 
Uee  I^  trustee  agunst  c«*Iih  fue  mut,  ii  620. 
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EHTBT — Con&tu»d. 

what  nifficient  to  ngam  teaaa,  iii,  120. 

as  R  mode  of  aoqniring  title  to  pnUM  Uiidi,  Ul>  19^108. 

light  of,  not  the  subject  of  gnut  by  deed,  iiL  S48. 
EQUITABLE  ESTATES, 

etsemeuts,  ii.  309. 

what  are,  and  vhj  to  called,  i.  84;  ii.  466,  467, 18S 
(See  Tkdbts.) 
EQUITABLE  HOBTGAGES, 

irh«t  ara,  ii.  62,  82-M. 

how  far  deponts  of  title^deeda  are,  iL  Sl-96, 

how  far  feodor'a  lien,  is,  ii.  6ft. 

how  far  vendee  has,  for  adwutea  made,  iL  08. 
EQUITY, 

m^  enforce  contract  to  conrey,  iii.  236. 

in  what  State«  and  in  what  cases  qiplied,  iiL  aSO-StS. 

bow  ^plied  hj  a  court  of  one  Slate  as  to  lands  in  anotlwr,iii.  238. 

of  redemption,  iL  40. 

(5m  HOBTQAaK,  X.} 

dower  in,  L  206,  228;  iL  187. 
EQUITY  PROCEEDINGS, 

to  recover  dowet,  L  277,  208. 

for  partitioD,  L  877,  878. 

eoorta  of,  oontod  tanat-eitatee  through  the  penona  of  the  tmsteea, 
U.817. 
ERASURES, 

ftc,  in  deeds,  effect  of,  and  by  whom  to  be  e^laiaed,  iii.  248-247. 
ESCHEAT, 

an  inddent  to  feudal  t«iare,  iiL  47. 

none  of  tmsta,  iL  404. 

in  what  it  oonsisted,  iii.  47. 

what  it  is  in  modem  law,  iiL  47. 

appliea  only  to  one  dying  intestate  witliont  bdn,  IiL  47. 

fact  of,  established  hj  "  office  foimd,"  and  in  what  States  ^ipUed, 
iiL  47,  48. 

Btate  may  grant  such  land  before  efflce  found,  ui.  48. 
may  estop  itself  from  claiming  an  escheat,  iiL  4A. 

did  not  extend  to  intereats  of  ce«l«i  que  tnut,  iiL  40. 

Tested  lenuunder  in  fee,  aubjeot  to,  iiL  40. 

the  State  takes  the  land  as  the  intestate  held  it,  iiL  48. 
BOW, 

triiat  fbim  of  delivery  makes  a  deed  one,  iiL  208-80S. 

not  when  delivered  to  the  grantee,  to  hold  himaelf,  iii.  298. 

has  no  eSeot  till  condition  performed  and  second  daliveiy,  iii.  808, 
801. 

one  holding,  bound  to  deliver,  if  oonditiom  periomted,  iiL  80S. . 
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ESTATES, 

how  distinguished  from  titles,  i.  60. 
noobar  of  b  England  and  Fnnoe,  L  60. 
T.  Im  GaHKBAL, 

indicates  the  iaterest  in  land,  i.  70. 

■ometimes  means  the  thing  itself,  i.  70. 

oaonot  be  two  in  fee  in  same  land,  i.  77. 

origin  of  the  term,  i.  70. 

bow  far  land-warrants  are  real  estate,  iiL  300. 

oUsses  and  divisions  of,  i.  71. 

legal  and  equitable,  whj  so  called,  ii.  881. 

what  freehold  and  what  chattel,  i.  71. 

(&w  Fbkkbold.) 
eqnitable,  what  is,  i.  U. 


YMted,  what  is,  i  U. 

(Sm  ComioiT.) 
npon  condition,  L  9i. 

{Set  ComiiTiox.) 
In  Johtt-tenancy,  i.  942. 

{See  JoHrr-TuiAKn.) 
bj  entirety,  what  they  are,  i.  672. 

(Sm  Emtibbtt.) 
in  parbMtsbip,  i.  676. 

(Sm  Pabtmxrbhip.) 
in  rents,  iL  276. 

(See  Bbhtb.) 
H.  Nahb  Ain>  Cbabacter  ot, 
1.  In  fee-tiviple,  natures  and  qualities  of,  i.  77-80ii 
the  largest  possible  estate,  i.  77. 
irhen  "  h^rs  "  seceaaary  to  create,  i.  62-66. 
what  are  incidents  of,  1.  77,  86. 
liable  for  debts,  i.  87. 
may  be  freely  aliened,  i.  65,  76. 
how  fai  alianatjon  may  be  restricted,  I.  80. 
descends  to  heirs,  i.  86. 

subject  to  alienation,  curtesy,  dower,  and  deeomt,  L  77,  86, 107. 
may  exist  in  incorporeid  proper^,  i.  82. 
can  be  no  reminder  after,  i.  87. 
fees  determinable  by  uses  and  executory  derites,  t.  87. 
fees  absolute,  conditional  and  base,  L  77,  78,  n. 
3.  e»tatei  laii,  their  ori^n,  i.  92-06. 

bow  fai  exiat  in  United  SUtes,  i.  111-113. 

created  by  statute  dt  donit,  i.  M. 

are  estates  of  inheritance,  L  101. 

what  words  neoeeaary  to  create,  i.  100, 102. 
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ESTATES  —  Continued. 

geaenl  and  special,  i.  102. 

how  poipoeM  of,  eflected  now,  i  99. 

eziat  in  landa  and  tenements,  not  in  chattels,  L  9S,  101,  579: 

ii.  02S,  728. 
heira  of  donee  take  hj  deecent,  i.  102. 
how  affected  b;  nile  in  Shelley'a  case,  i.  105,  106. 
in  what  manner  thej  descend,  i.  90. 
why  they  admit  of  ramainden,  ii.  546. 
estates  in  chattels  absolute,  though  in  terms  in  tail,  i.  579;  u. 

626. 
practical  eSect  of  ent^lments,  i.  90;  ii.  636. 
cannot  be  limited  to  a  child  a(  one  unborn,  i.  110;  iL  681. 
cannot  be  limited  beyond  period  of  perpetuity,  i.  110. 
how  barred  by  fines  and  recoveries,  i.  06-00;  iL  701. 
introduced  by  Taltarum's  case,  i.  97. 
how  barred  by  deed,  i.  99,  100,  112. 
may  be' temporary  in  marriage  settlements,  i.  lUO. 
may  be  determinable  or  on  condition,  i.  10}. 
incidents  of,  i.  107. 
liable  for  tenant's  debts,  i.  107. 
no  maimer  of  snch  estates,  i.  108. 
how  tenant  to  contribute  towud  incumbruices,  i.  108. 
after  possibility  of  issue  extinct,  i.  110. 
8.  fir  life,  how  created,  i.  116-117. 
'how  measured, ).  69,  116,  n. 
are  freeholds  not  of  inheritance,  L  114, 117. 
may  be  of  uncertain  duration,  L  115,  116. 
difference  between  a  grant  and  a  devise  to  rtuse  a  sum  of  money, 

1.116. 
for  one's  own  life  better  than  for  that  of  another,  L  US. 
when  per  autre  vie,  i  116,  120,  121. 
effect,  if  tenant  dies  before  ceitai  qut  vie,  L  120, 104. 
what  are  peculiar  to  these,  i.  120, 194. 
how  the  latt«r  are  regulated  by  statute,  i.  121. 
when  estates  for  life  mei^  in  reversion,  i.  117,  118. 
can  only  be  conveyed  by  deed,  i.  118,  122. 
effect  on,  it  tenant  oonveys  a  greater  estate,  1.  118,  IIS,  120,  n. 
effect  on,  of  t«nuit's  discl^mer  of  tenancy,  i.  120. 
dutiw  of  tenant,  i.  128-126. 
must  pay  taxes  assessed,  i.  134. 
must  contribute  to  pay  charges  on  estate,  L  128,  124,  290,  SOS; 

ii.  218,  214. 
must  keep  down  Uie  interest  on  incumbrances,  i.  124. 
how  hia  proportion  of  dia^  is  fixed,  i.  124,  125. 
most  ke^  boosca  and  feooes  in  repair,  i.  140. 
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ESTATES  —  Cotaimial. 

OMUiot  d^m  for  improranenti,  i.  128. 

may  remove  buUdinga  aracted  by  him,  i.  148. 

if  temmt  dies,  ita  efiect  on  hu  aab-tenaat,  i.  128. 

poasesstoa  by,  not  adreiBe  to  revBTBioner,  i  126. 

tenant  of,  liable  for  waste,  i.  ISO,  ISl. 

entitled  to  estorers  and  emblements,  L  128, 182. 

remedy  ogunst  him  for  mste,  i.  161-151. 

may  hold  without  impeaohmant  of  waste,  L  161. 

moat  defend  the  tiUe,  and  may  pray  aid,  L  122. 
i.  at  will,  what  Axe,  i.  680. 

cestui  que  Irutt  to  trustee,  L  5S1. 

what  are  such  at  this  day,  i.  583,  689,  600. 

rent  not  always  inddent  to,  i.  601. 

how  they  grew  into  estates  from  year  to  year,  L  683>  001. 

ri^tfl  of  parties  to,  at  aommoa  law,  i.  681. 

natore  of  lessor's  and  tenant's  iuteresta,  i.  68S. 

tenant  entitled  to  estoreis  and  emblements,  L  681, 

in  what  cases  the  law  implies  such  tenancy,  i  680. 

tenant  may  hare  treqiMs  against  a  Btrenger,  i.  681. 

tenant  liable  to  lessor  in  treepasB,  not  in  waste,  L  687. 

how  f^  lessor  may  have  trespass  or  case  agaii>^  &  ataanger,  L  588, 
680. 

how  determinable,  i.  686. 

irtiat  acta  have  the  effect  to  determine,  L  636-690. 

effect  of  the  death  of  either  party,  i.  686,  618.  ■ 

effect  of  abandonii^  t^e  estate,  i.  687> 

conveyance  or  lease  by  leaaor  determines  it,  L  612. 

effect  of  disclaiming  lessor's  title,  i.  687> 

is  a  waiver  of  notice  to  qvit,  i.  675,  600. 

how  determinable  by  notice,  i.  685,  680,  606. 

what  notice  requisite,  and  how  given,  i.  687,  608,  006-61L 

may  be  determined  by  some  prescribed  time  or  event,  L  600. 

in  Boeh  case,  no  notice  required,  i.  600. 

Bft«r  notice,  tenant  has  reasonaUa  time  to  remov«  his  effects, 
i.  688,  607. 

how  far  accepting  rent  after  notice  revives  Hm  tenant^,  i.  611. 

determined  by  surrender  of  estate,  i.  011. 

if  determined  by  notice,  lessor  may  enter  by  force,  i.  613. 

-what  parol  leases  good  under  the  statute  of  frauds,  i.  611. 

parties  bound  by  the  terms  of  the  letting,  thou^  by  parol,  i.  SIS. 
6.  Jirrytan,  histoiy  of,  i.  133-486. 

(See  Leases.) 

tenant  originally  bailiff  of  the  freeholder,  ii.  638. 

what  are  embraoed  under,  i.  130. 

must  be  a  ttm  of  definite  duration,  i.  138,  MO,  1^ 
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ESTATES  —  ContmtMtf. 

poaB«e8kin  but  not  seisin  predicated  of,  i.  4ffi, 

•re  chattels  nal,  i.  30. 

imtal  poaseoilon  taken,  tenant  has  no  estate,  i.  142. 

tenant  cannot  Itave  trespass  till  entry  made,  L  US. 

when  tenant  liable  for  rent  before  entry,  i.  416. 

how  they  may  be  created,  i.  44d-ll&. 

may  be  creatdd  infuturo,  i.  439. 

cannot  be  bald  in  tail,  i.  679. 

when  created  by  estoppel,  1.  468. 

when  clothed  with  iocidsnts  of  freehold,  i.  488. 

what  conditions  ore  incident  to,  i.  470. 

may  be  availed  of  by  executors,  &c.,  i.  448. 

of  oatatanding  teims,  satisfied  tenns,  &c.,  once  in  nsa,  L  48&-46b. 

tenant  is  possessed,  never  seised,  L  442. 

terms  of,  may  pass  by  way  of  executory  devise,  i.  679. 
8.  from  ytar  to  year,  their  origin,  L  5S3,  697,  601. 

what  constitutes,  i.  802. 

do  not  prevul  in  Mwne  and  MasBachusette,  i.  698. 

the  same  incidents  to,  as  to  Mtatea  for  years,  L  604,  80S. 

enlfy  and  paying  rent  make  one,  i.  614. 

agreement  to  pay,  rent  essential  to,  i.  602. 

paying  rent  on  a  parol  Uaaa  sufficient,  i.  614. 

letting  must  be  for  an  indefinite  time,  i.  602. 

when  holding  over,  idter  lease  expires,  craatea  it,  L  SOS- 
how  determined,  L  601,  80S,  618. 

may  be  determined  by  notice,  i.  601,  806-60S, 

in  otiier  respects,  still  estates  at  will,  i.  608. 

bow  notice  to  be  given  and  served,  i.  607-610. 

effect  of  committing  waste  on  tenuit's  right  to  notice,  L  608. 

how  notice  may  be  waived,  and  effect  of,  i.  606. 

how  far  demand  of  rent  is  such  waiver,  L  606. 

determined  by  smrender,  L  611. 

death  of  either  party  does  not  detennine  it,  i.  604,  618. 

how  tar  tenant  liable  in  trespass  for  holding  over,  i.  604. 

bow  far  tenant  bound  to  make  repurs,  i.  605. 

after  tenancy  determined,  lessor  may  expel  tenant  by  force,  i.  618. 
B8T0PPEL, 

its  natore,  and  on  what  it  rests,  iii.  70. 
1.  at  te  mill  for  dower,  when  tenant  may  not  deny  husband's  seisin, 
L  286,  287. 

one  claiming  as  heir  may  not  deny  ancestor's  death,  L  236,  236. 

when  widow  barred  by,  to  claim  dower,  i.  253. 

when  barred  by  her  ancestor's  covenant,  i.  255. 

in  deed,  applies  only  te  actions  upon  the  deed  itself,  iii-  91. 
2>  oftplterf  U>  Uattt,  makes  an  indenture  good  as  to  ^ter-acquired 
estate,  i.  458,  659;  iiL  91, 116. 
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ESTOPPEL—  Conrinued. 

continues  only  during  the  term,  i.  658;  iii.  91,  llfl. 

does  not  extend  to  infants  or  femti  covert,  i.  4M;  iii.  77,  tU. 

does  not  apply  to  leases  whan  lessor  has  any  estate,  L.  454;  iii.  01, 

112,  116. 
of  lessee  to  deny  lessor's  title,  i  655;  iii.  91, 116. 
bov  fax  it  reaches  lands  not  embraced  in  lease,  i.  660,  657. 
applies,  tiiongh  lessee  hire  his  own  estate,  i.  653;  iii.  01. 
extends  to  lessor's  heir,  i.  660. 

lessee  not  estopped  if  lessor  is  not  in  possession,  i.  668. 
on  what  it  rests,  and  how  far  extends,  i.  666;  iii.  70. 
^^lies  to  parol  leases,  as  well  as  leases  by  indenture,  i.  668. 
axtends  to  assignee  or  vendee  of  lessee,  with  notice,  i.  669. 
qiplies  between  lessee  and  assignee  of  lessor,  i.  650. 
extends  to  case  of  use  and  occupation,  i.  &5S. 
in  setting  np  adverse  title,  how  far  it  extends,  i.  660,  660. 
in  what  cases  tenant  not  bound  by  it,  i.  559-562. 
doM  not  apply  after  an  eviction,  i.  661,  6S2. 
till  substantial  eviction,  tenant  bound  to  pay  rent,  i.  666. 
tenuit  bound  by  i^  till  he  yields  possession,  i.  562,  665. 
sub-tenant  may  show  entry  and  ouster  by  original  lessor,  i.  661. 
tenant  of  mortgagor  may  show  eviction  by  mortgagee,  i.  6ffi!. 

may  show  his  lessor  has  assigned  his  interest,  i.  662. 

cannot  attorn  to  a  title  hostile  to  that  of  hia  lessor,  i.  562,  571. 

may  yield  bonaJitU  to  a  better  title  than  lessor's,  i.  663. 

to  avoid  his  lease,  must  first  surrender  possession,  and  ^va 
notice,  L  603,  566. 
when  and  what  a  tenant  may  do  as  to  jlianlniining  lessor's  title, 


I.  between  co-l«n<tnts,  to  setting  np  title  in  a  stranger,  1.  660,  688. 

after  partition,  one  cannot  claim  adversely  to  the  other,  i.  688. 

in  acquiring  title  by,  how  applied,  iii.  70,  71. 

bipaii  and  by  deed,  iii.  71. 

rules  as  to,  in  law  and  In  eqnitrf,  iii.  71. 
:,  inpaii  cannot  be  pleaded,  may  be  proved,  iii.  78. 

instances  of,  inpaU,  iii.  71-77,  80-80. 

public  dedication  established  by,  iii.  72,  78. 

where  one  bas  induced  another  to  settle  on  bis  land,  iii.  74. 

where  one  suffers  another  to  purchase  what  he  claims,  iii.  75-77.  ' 

where  one  suffers  another  to  expend  money  on  laud  he  claims, 
iii.  76. 

bow  far  fraud  or  concealment  must  enter  into  the  act,  to  estop, 
iii,  80-85. 

effect,  if  the  act  be  done  by  mist^e  of  fact,  iii.  80-65. 

one  bound,  though  mistaken,  who  induces  anotherto  act,  iiL  83-85. 

mistake  of  law  does  not  affect  an  act,  iii.  84. 
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m  pail  JQst  u  effectual  as  by  deed,  iii.  77. 

BO  one  bound  m  jxiw  who  would  not  be  by  deed,  Ui.  77. 

Mm  only  be  availed  of  by  one  who  acta  upon  faith  of  the  other's 

act,  iii.  79. 
how  far  parties  estoj^ied  by  fixing  fences,  lines,  and  bounds  be- 
tween lands,  iii.  85-88. 
one  entering  upon  land  of  another  by  axMUtot;  oontraot  bound 

by,  iii.  89. 
5.  bg  deed,  better  defined  tlian  in  pait,  iii.  90. 

effect  is  to  give  validly  to  a  deed  otherwise  void,  iii.  90. 
applies  only  to  parties  and  privies,  iiL  91,  105,  117. 
difference  as  to,  between  indentures  and  deeds-poll,  iii.  91,  93. 
how  far  gnntee  in  fee  may  deny  grantor's  title,  iii.  91,  92,  97. 
bow  far  grantor  estopped  as  to  estate  described,  and  as  to  title, 

iii.  92,  07,  118. 
grantee  may  not  set  up  his  own  seisin  agtunst  his  grantor,  iii.  93. 
grantor  esto^ed  to  deny  he  had  an  interest  in  the  land,  iii.  97, 

108, 104. 
this  limited  to  those  who  could  make  a  good  deed,  iii.  97. 
affect  of  TscitalB  in  deeds  and  wills,  and  in  deeds  referred  to,  lui 

estoppels,  iii.  92,  99-108,  827. 
mle  does  not  apply  to  a  void  deed,  iii.  106. 
nor  to  ooUector's  deed  for  taxes,  iii.  22Q. 

how  f^  grantor  estopped  by  referring  to  a  street  as  bound,  iii.  99. 
distinctiona  between  estpi^Is  in  evidence  and  in  point  of  estate, 

iU.  98. 
grantor  may  not  deny  a  name  used  in  a  deed,  iii.  20fi. 
how  far  a  deed  estops  graalor  and  hein  from  Mii.iTni.fg  the  land, 

ui.  93-118. 
feoffor  estops  himself,  but  not  his  heirs,  iii.  04,  100. 
release  passee  only  what  releasor  has,  iii.  96,  96,  106,  108. 
deeds  under  uses  do  not  work  estoppels,  iii.  116. 
exce^  in  California,  iii.  105. 
how  far  one  without  title  estoj^ied  to  claim  land  granted,  iiL  lOS- 

107, 118, 119. 
title  not  in  ttt*  passes  by  estoppel  by  wamnty,  iii.  94,  96, 107, 

108. 
affect  of  grant,  wither  vrithont  warranty,  iiL  196,  448. 
doctrine  of  estoppel  by  grant  with  warranty,  iiL  107-110, 118. 
such  estoppel  enures  to  the  first  grantee  of  the  estate,  iiL  109, 110, 

118. 
doctrine  of  estoppel  extends  to  mortgages,  iii.  106. 
Siis  rests  upon  the  privity  between   the   second  pniohaser  and 

giaotor,  iii.  110. 
if  covenantee  sue  and  recover  damages,  it  bars  his  dum  by  eato^el, 

iiLUl. 
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ESTOPPEL—  Contmved. 

a  gnmtor  may  disgeise  grantee,  iii.  111. 

of  limituig  the  cOTestuit  by  vlwt  u  granted  in  the  deed,  iii.  110, 
111. 

ooreiuait  does  not  work  an  estoppel  if  deed  ia  defective,  iiL  112. 

nor  if  the  deed  oouv^b  any  title  and  eetate,  iii.  112. 

one  oorenanldng  for  title  in  autre  droit  ban  his  penoul  olum, 
iU.  118. 

how  far  feme  covert  is  estopped  by  joining  with  husband  in  deed, 
iii.  113-115,  260. 

pettODs  r.i aiming  undsT  Others  estoi^ied  are  so  themsatree,  iii.  118, 
118. 

case  of  Donglas  v.  Soott,  iii.  102, 103. 

how  far  award  as  to  title  estops,  iii.  120. 

how  fat  award  as  to  division-lines  binding,  iii.  B7. 

how  far  the  doctrine  of  estoppel  by  covenant  questioned,  iiL  121. 

of  estate  in  after-acquired  land  created  by  covenant  of  wonon^, 
i.  453;  ii.  288;  iii.  466,  479. 

{See  DxEDs;  Cotenakts.) 
ESTOVEK8, 

in  what  they  consist,  i.  126-181. 

may  not  be  exchanged,  i.  120,  18S. 

rule  as  to,  more  strict  in  England  than  here,  L  181. 

tenant  may  take,  to  repair  house,  though  ruinous,  i.  181. 

right  to,  passes  to  grantees,  i.  131. 

{See  Estates  fob  Lifk.) 

tenants  at  will  entiUad  to,  i.  684. 
EVICTION, 

efieot  of,  on  rent,  i.  480. 

necessary,  in  order  to  recover  i^n  covenant  of  warrant,  iiL  478. 
EXCEPTIONS, 

in  deeds,  how  construed  and  applied,  iii.  482-436. 

often  used  instead  of  reservation,  i,  492-435. 
EXCHANGE, 

of  land,  its  effect  on  dower,  L  100. 
EXECUTION, 

estates  by,  ii.  SO. 

sole  on,  works  sssigninent  of  lease,  I.  611. 

prooeedii^  on,  in  England,  by  elegit,  ii,  80. 
EXECUTOKS  AND   ADMINISTRATORS, 

their  interest  in  fixtures,  i.  24. 

may  enforce  mortgages,  ii.  141,  142. 

either  of  two  or  more  may  underlet  or  assign  a  term,  L  450. 

how  far  may  apply  personal  to  redeem  mortgages,  iL  107, 108. 

cannot  do  it  if  estate  insolvent,  iL  108. 

cannot  disclium  interest  of  deceased  under  a  lease,  L  460. 

when  trustees,  and  when  clothed  with  power,  iL  460,  681, 
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EXECUTORY  AND  EXECDTED, 
inteiest  distinguistied,  i.  81. 
tnuts  defined  and  explained,  u.  486-488. 
EXECUTORY  DEVISES, 

definition  and  histoij  of,  ii.  660-683,  700. 

might  be  barred  by  regoverios,  i.  88. 

Tolea  as  to,  like  springing  naas,  &c.,  ii.  681. 

how  far  transferable  or  transmissible,  ii.  680,  700,  714,  726. 

not  an  estate,  but  more  than  a  pomibility,  ii.  661,  716. 

into  what  olaasee  divided,  ii.  683,  686. 

distjnctdon  between,  and  Tsmunders,  iL  641,  688,  698,  699. 

whj  Unutations  construed  remainden,  if  possible,  ii.  687. 

■omething  foreign  from  the  oommon  law,  ii.  US.' 

when  a  devise  over  may  be  a  lemainder  or  executory  dcfvise,  ii.  681. 

where  contingent  remainders  and  axeontory  derises  may  change  to 

each  other,  ii.  601,  693. 
limitation  may  take  effect,  Uioo^  prior  oontdngent  one  full, 

u.  6H,  609. 
■oooessive  limitations  good,  nnleas  a  prior  one  talcee  a&ot  in  fee, 

ii.  69B. 
ezecntory  deviaee  indestructible,  ii.  699. 
holder  of  prior  estate  can  do  no  act  to  aflect,  ii.  726. 
how  afCected  by  roles  against  perpetuity,  ii.  701-708,  726,  727. 

(Sm  Pbkpetihtt.) 
limitations  after  '■  f^ure of  issue,"  &o.,  iL  696,  697,  705-711,  718. 
lat  class,  a  fee  to  one  with  a  limitation  over,  ii.  683. 
2d  class,  a  freehold  to  come  into  effect  in  fttturo,  or  on  condition, 

U.  684. 
must  be  future  in  teima,  or  some  one  ready  to  take  at  devisor's 

death,  ii.  665. 
when  the  estate  goes  out  of  devisor,  ii.  68S. 
8d  class,  freehold  interests  in  chattels,  i.  679;  ii.  722-726. 
no  freehold  of  these  at  oommon  law,  ii.  722. 
devise  of  a  t^rm  at  law  an  entire^,  ii.  723. 
no  estate  taU  in  chattels,  ii.  707,  728. 
devise  of  the  use  of  a  chattel  is  of  the  chattel  itself,  ii.  724. 
when  devise  over  good,  where  flrst  taker  has  power  of  disposal, 

u.  720,  724. 
why  execntoty  devisee  takes  no  estate,  but  a  right,  ii.  716. 
a  future  vested  interest  may  be  divested  by  contingency,  ii.  716,717. 
distinction  between  contingency  of  an  estate  and  its  enjoyment, 

il.  717. 
when  limitations  subsequent  to  an  axeoutCTy  devise  are  executory, 

ii.  718. 
where  limitations  construed  executory  to  give  them  effect,  ii.  719. 
axecatoty  devisee  may  stay  waste,  ii.  720. 
onitesy  may  be  had  in  aa  estate  defeated  fay,  i.  167;  iL  7S1. 
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EXECUTORY  INTEREST, 

of  Bpringing  and  shifting  tuw,  ii.  621. 
EXPULSION, 

of  teaaat  by  force,  when  I&wfnl,  i.  818,  621-427. 

what  tunoimte  to,  i.  620-633. 


FAILURE  OP  ISSUE, 

effect  of  limiting  estatm  after,  ii.  006,  705-712, 71S. 

when  held  to  create  an  estate  tail,  ii.  706. 

when  too  remote  and  void,  ii.  706,  707. 

tendency  tS  oonatme  it  a  definite  failure,  iL  707. 
FALSA  DEMONSTRATIO  NON  NOCST, 

instances  of,  iii.  890-402. 
FARM  LET, 

nsed  in  demising  landa,  i.  440. 
FATHER, 

has  no  right  to  lease  child's  land,  i.  460. 
FEALTY, 

an  incident  of  tenure,  i.  42. 

due  from  widow  to  heir,  i.  S06. 

not  due  from  tenant  at  will,  i.  (184. 

distliiguiehed  &om  oath  of  allegiance,  i.  42. 

always  due  from  tenant  to  reversioner,  ii.  27S. 
FEE,  FEUD,  FIEF,  or  FEOD, 

what  it  is,  i.  41,  67. 

what  ore  proper  feuds,  and  vbtA  improper,  i.  42. 

when  first  alienable,  i.  61,  64,  78,  70. 

distingoished  from  boe  latidt,  i.  80. 

denotes  the  quanti^  of  estate,  i.  76. 
conditional,  L  SO,  93. 

(See  CoNDinOH.) 

determii»aie,  1.  88. 

(See  Detsskihablz  Fib.) 
quidi_fied  or  bau,  i.  88. 

(See  Basb  Fkk.) 
taU,  i.  02-111. 

(Stt  ESTATBB  Tail.) 
FEE-FARM  RENTS, 

what  are,  and  how  created,  ii.  278,  274. 
FEE-SIMPLE, 

estates  in,  i.  TO-SL 

(See  EsTATB. 
Qworetically  entin,  luid  infinite  in  dnratioB,  i.  70;  IL  637. 
susceptible  of  being  subdivided,  ii.  687. 
at  common  law,  limited  to  corporeal  proper^,  iL  6S7> 
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FEE-SIMPLE  —  C/mHnMd. 

"  absolute,"  meBning  of,  i.  77,  87> 

it  it  the  largest  possible  estate,  i.  77. 
FEME    COVERT, 

{See  Uarbikd  Womam.) 
FENCES, 

when  fiztores,  i.  21. 

tenant  to  keep  in  repair,  i.  14S. 

how  far  he  may  cat  timber  for,  i.  160. 

datj  to  maintain,  may  be  fixed  by  prescription,  ii.  867. 

this  extinguished  by  joint-ownership  of  bath  parcels,  ii.  8S7. 

how  far  adjacent  owners  estopped  by  fixing  dividing  ones,  iii.  Aft- 
89,159. 
FEOFFEE  TO  USE, 

his  offioe  in  nses,  ii.  887. 

same  as  modem  trustee,  ii.  887. 

relation  of,  to  etttui  qut  km,  ii.  887. 
FEOFMENT, 

what  ia,  and  how  made,  i.  S3,  60. 

distinction  between  and  grant  done  away  with,  i.  8S. 

deeds  of,  woi^  no  forfeiture  now,  L  120;  iii.  861. 

to  nse,  operation  of,  iL  422,  423. 

deeds  of,  how  made,  and  their  efiect,  iii.  861. 

how  far  deeds  in  Uassachnsetti  are  soch,  iii.  369. 
FERBY, 

franchise  of,  iii.  291. 

independent  of  property  in  the  water  or  banks,  iii.  292. 

does  not  affect  the  right  to  navigate  the  wat«r,  iii.  298. 

obligations  and  rights  of  owners  of,  iii.  299. 

generally  regulated  by  atatnte,  iii.  2S3. 

interference  with,  a  nuisance,  iii.  294. 

how  far  one  may  be  a  nnisaitce  to  another,  iii.  294. 

owner  of,  liable  for  injury  by  want  of  care,  iii.  294. 

grant  of,  may  be  ravoked,  iii.  294. 
FEUD,  or  FEE, 

what  implied  by,  1.  41, 12. 

what  are  proper  ones,  i.  42. 

at  first  inalienable,  i.  61.  • 

when  they  become  hereditary,  i.  40. 
FEUDAL  LAW, 

adopted  by  the  English  peoi^  i.  43,  44. 

its  origin  and  character,  i.  86,  37,  40. 

when  introduced  into  England,  i.  37,  38. 

what  are  its  characteristics,  t.  40;  ii.  884,  885. 

tinoertain  how  far  in  nse  with  the  Saxons,  i.  87,  88. 

recognized  only  the  right  to  oemipj  land,  iL  884. 
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FEUDAL    LAW— ConAiuAf. 

serrices,  vhat  are,  L  41,  42,  46. 

what  base,  free  and  militarj,  L  47,  4& 

age,  what  it  coTera,  i.  87. 
FEUDUM    TALIATUM,  L  Bl. 

(Stt  Estates  Tail.) 
FIDEI  COMMISSVM,  or  COMMISSI, 

nnder  the  Boman  law,  ii.  886. 

Ua  reBemblanoe  to  uses,  ii.  S86. 
FIERI  FACIAS, 

writ  of,  effMt  of  levy  on  land,  ii  SO. 
FILOM, 

aqua,  what  it  is,  iii.  58, 10»-414. 

{Set  Thbiad  or  Stbzaii.) 

via,  iii.  420-428. 
FINE,  (Sm  Hiohvat.) 

when  |>aid  m  a  feudal  seirice,  i.  47. 

regarded  aa  a  mode  of  paaaing  a  title  to  landa,  i.  H,  07,  8S1. 

abolished  in  England,  i.  96. 

rat«l7  QMd  in  the  United'  StotM,  L  97 ,  346. 

formerly  adopted  to  eonrey  lands  of  /emu  eoMrt,  L  SftL 

to  lead  to  uaea,  how  qiplied,  ii.  43S. 
FIRES, 

tenant  not  liable  for  accidental,  i.  160. 
FISH, 

right  to  take,  ajiro^ipretufre,  ratlierthaa«aBement,iL  800. 


rig^t  of,  an  easement,  ii.  866. 

how  the  same  may  be  gained,  ii.  866. 

effect  on,  of  death  of  aerrient  owner,  iL  800. 
FIXTUBES, 

how  far  nsoeaaai?  to  be  annexed,  to  be  luoh,  i.  21,  28. 

what  are,  and  how  goremed,  i.  20-80. 

between  whom  questions  as  to,  arise,  i.  22-24. 

when  and  by  whom  may  be  removed,  i.  S,  27,  29,  80. 

tenant  forfeits,  if  not  remored  during  his  term,  i.  38. 

attached  by  mort{[agor,  pass  by  the  mortgage,  i.  9,  2S;  H.  166, 167. 

what  are  trade  fixtures,  i.  28-80. 

when  removed,  became  chattels,  i.  80,  31. 

when  buildings  may  be  removed  as  inch,  I.  147, 148. 

mortgagor  cannot  remove,  ii.  134, 167. 

whether  roUiog-stock  of  railroads  are,  iL  157. 
FLATS, 

law  (^  Massachusetts  as  to,  iii.  419. 

may  be  told  separate,  or  with  i^tland,  ilL  419. 

how  measured  where  ■hone-line  is  crocked,  ilL  iSS,  a. 
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FLOETOA, 

Advancement,  law  as  to,  iii.  41. 

AUatt  may  hold  loads,  i.  76;  iii.  46. 

Bargain  and  tale^  form  of  deeds,  ii.  463. 

Sotmdary,  how  far  repntatdon  a  proof  of,  iiL  426. 

Children,  illegitimate,  made  hein,  iii.  42. 

Deed*,  good  if  aaaled  only,  iiL  274. 

J>acetU,  laws  as  to,  iii.  24. 

Dotoer,  of  all  the  husband  died  teiMd  of,  i.  26D. 

EntaUt  td  estates  prohibited,  L  112. 

Saeculion,  levy  of,  on  mortgagor's  right,  iL  168. 

Jomt-ienaaeia,  how  far  exist,  i.  646. 

Lmaetj  what  not  within  statate  of  fnnds,  i.  448,  614. 

Limitation,  of  real  actions,  iii.  167. 

Married  taomen  need  not  join  hoBbemde  in  deeds,  iii.  236L 

rights  and  powers  of,  i.  837. 
Mortgagti,  how  assigned,  ii,  132,  n. 

how  foreclosed,  ii.  263. 

assignee  of,  sues  alone,  iL  260. 
Partition,  how  made  of  estates,  i.  697. 
Poithwaofu  ehildren,  law  as  to,  iii.  44. 


SeroU,  a  good  seal,  iii.  274. 

Widow'*  quarantine,  wiiat  is,  L  273. 

WiUt,  how  many  witnesses  required,  iii.  606. 
FLOWING  LAMD3, 

by,  one  joint-tenant  ousts  the  otiier,  L  647. 

of  another,  right  of,  gained  as  an  easement,  ii.  8tt. 

is  a  violation  of  Ute  right  of  property,  ii.  860. 

statat«  rights  of,  for  miU-parposee,  ii.  350. 
FOBCB, 

when  tenant  may  be  expelled  by,  i.  618,  628. 
FORCED  SALE, 

what  is,  i.  403. 
FOBECLOSUBE,  L  287. 

(5w  UoBTOAQsa.) 
FOEFEITUKE, 

how  far,  by  tenant  giantiiig  too  targe  an  estate,  1. 118-120. 

how  far  disclaimer  of  title  works  one,  i.  130,  669. 

where  failing  to  pay  taxes  woi^  one,  i.  126. 

how  far  attornment  or  oollnsion  works  rate,  I.  669. 

how  far  conTeying  a  fee  by  a  widow  works  one,  L  344. 

if  tenant  at  will  aoSer  the  land  to  be  set  off  for  his  debt,  it  worki 
one,  i.  687. 

by  reason  of  committing  waste,  1.  162. 

for  crime  done  away  with,  iii.  47. 
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FORFEITURE—  Conftnwrf. 

b;  breacli  of  conditioti  of  lease,  i.  471, 

what  amounts  to  waiver  of,  i.  18S,  611. 

when  not  avoidable,  i.  484.  ^ 

how  saved  by  tender  of  amends,  i.  482-484. 

of  a  right  to  notice  by  tenant  at  will  if  he  oommit  waste,  L  808. 
FRANCHISE, 

in  whftt  it  consists,  il.  S91,  292. 

what  the  subject-matter  of,  ii.  202. 

how  created,  ii.  261,  292. 

charter  granting  one,  a  contraot,  ii.  2Sfi. 

how  far  legislature  restricted  by  prior  grant  of  one,  ii.  29fl. 

legislatore  may  authorize  one  to  destrt^  anothar  by  eminent  domun, 
11.296. 

mbject  of  levy  for  debts  of  corporation,  ii.  297. 
(Sm  BaiDax;  Fkbbt.) 
FRANK  CARRIAGE, 

an  estate  in,  defined,  i.  94. 
FRANK   TENEMENT, 

how  defined,  i.  71. 
FRAUD, 

leases  obtained  by,  voidable,  not  void,  L  460. 

how  soon  to  be  avoided,  if  at  all,  L  456. 
FRAUDS,   STATUTE  OF, 

how  far  affecting  parol  leases,  L  614. 

ezoeptions  in,  as  to  leases  in  the  difierent  States,  1.  614. 

how  far  violated  by  the  effect   given  to  eqnitftble  I 
U.  64. 

or  by  proving  an  absolute  deed  a  mortgage,  ii.  49. 

does  not  apply  to  executed  licenses,  i.  638. 

first  to  require  deeds  to  convey  lands,  iii.  284. 

generally  adopted  in  the  United  States.  iiL  2&4. 
FRAUDULENT  CONVEYANCES, 

what  embraced  onder,  ilL  332-889. 

lonajide  purchaser  from,  holds,  iii.  839. 
FREE  BENCH, 

widow's  dower  in  copyhold,  i.  186. 

how  it  might  be  bst  and  regained,  L  180. 
FREEHOLD, 

what  estates  are,  and  why,  i.  62,  71. 

need  to  imply  qnanti^  of  estate,  i.  63,  7L 

created  by  livery  of  seisin,  i.  63,  71. 

tenancy  of,  must  be  full  by  feudal  law,  i.  62. 

what  are,  and  what  not  of  inheritance,  L  7L 

as  ordinarily  used,  implies  a  life-estate,  i.  71. 

identical  with  liberwn  ttnemtntviti,  i.  71. 
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FREEHOLD  -  -  ConHnued. 

ma;  imply  quantity  and  quality  of  estate,  i.  71. 

is  never  in  abeyance  except  in  case  of  glebe  land«,  i.  72,  78. 

tenant  of,  one  of  the  pare*  curite,  i.  71. 

he  might  be  jocor  at  common  law,  i.  71. 

is  B^d  to  be  seised  of  estate,  L  02. 

and  poasessioD  convertible  terme  at  common  law,  iii.  352. 

cannot  be  created  to  commence  injitturo,  i.  72;  ii.  686. 

how  far  it  may  be  by  bargfun  and  sole,  ii.  416-419;  iii.  878. 

can  only  be  conveyed  by  deed,  L  637. 

may  be  created  in  futuro  by  covenant  to  stend  sdsed,  ii.  442; 
iii.  372. 

essential  qntdiUea  of,  L  71. 

when  it  merges  a  term,  i.  S53;  ii.  722. 

what  are  incidents  to,  iL  637. 

conld  not  be  of  a  chattel  intereet,  ii.  722,  723. 

created  in,  by  springing  nsea  and  executory  devises,  ii.  722,  726. 
FREEHOLDER, 

who  is  regarded  as  such,  i.  71,  74. 

bound  to  defend  or  maintain  tlie  estate,  1.  78. 

must  answer  to  "  aid  prayer  "  of  tenant,  i.  78. 

was  tenant  to  the  prmcipe,  i.  73. 

effect  of  judgment  against,  on  lemainder-man,  i.  74. 
FREE  SERVICES, 

what  were,  i.  47. 
FREE  AND   COMMON  SOCAGE, 

the  tenure  of  English  lands,  i.  60. 
FRUIT, 

on  trees  extending  ovei  the  line  of  another's  land,  L  13. 

who  owns  it,  i.  12. 
FUTURE  USE,  ii.  608. 

{See  CoKTmazMT  Usi.) 


G. 

GAVELKIND, 

dower  by,  what  it  is,  L  189. 

several  take  by,  u  one  heir,  i.  060. 
GEORGIA, 

Abandonmttu  by  disseisor,  effect  of,  iii.  64. 

Advancement,  law  as  to,  iii.  41. 

Aliem  may  hold  lands,  i.  75. 

Bargain  and  salt,  a  form  of  deeds,  ii.  452;  iiL  881. 

Children,  illegitimate,  how  far  heirs,  iii.  48. 
postlinmous  rights  of,  iii.  695. 

Coi\/iieatvm  of  lands  in,  iiL  206. 
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GEORGIA—  ConHnued. 

Covenattit,  what  in  use  in  deeds,  lii.  46S. 
J>amaga,  rule  of,  in  coreniuits  of  warranty,  iii.  i^i) 
Deedt,  time  in  which  to  be  recorded,  iii.  830. 

when  recorded,  Tised  in  evidence,  iii.  822. 

cd  warranty,  not  an  estoppel,  iii.  121. 

how  many  witeeasea  required,  iii.  276. 

forms  of,  in  use,  iii.  861. 

deposit  of,  creates  a  lien,  iL  86. 
Detctni,  laws  as  to,  iii.  S4. 

how  far  teiiinafaeit  ttipitem,  u.  740;  iii.  U 
SevUe  paases  a  fee,  i.  86. 
Diutiiee  cannot  convey  lauds,  iii.  830. 
Diitrest  lies  for  rent,  ii.  278. 
Dower,  recoverj  limited  to  seven  years,  i.  266. 
EitaJtt  tail  changed  to  fees,  i.  112. 
Fortcloture,  of  mortgegee,  how  made,  U.  268. 

who  parties  to  process  for,  iL  255. 

who  bound  by  it,  ii.  251. 
Heiri  not  requisite  to  pass  a  fee,  i.  &3. 
JTtaband  takes  whole  of  wife's  estate,  i.  164. 
JoiiU-tenanciet,  how  far  they  enst,  i.  645. 
Leates,  what  not  within  statute  of  frauds,  i.  6U 

how  to  be  executed  by  agents,  L  448,  n. 
Lien,  creat«d  by  deposit  of  deeds,  iL  85. 
Limitalion,  of  real  actions,  iii.  64,  168. 

and  prescription,  seven  years,  iii.  64, 

opon  "  failure  of  issue,"  Sic.,  ii.  682. 
Xines  belong  to  land-owners,  iii.  888. 
Morigages,  mere  lieoa,  not  estates,  iL  702. 

how  foreclosed,  ii.  263, 
Partition  at  estates,  how  made,  i.  606. 
PrtKripdon,  time  of,  seven  yean,  iii.  64. 
Scroll  answers  for  a  seal,  iii,  274. 
ShelUi/'s  case,  rule  in,  prevails,  U.  605. 
Uta,  applied  in  conveyances,  il.  448, 

charitable,  niles  as  to,  in  force,  iii.  617. 
WiUt,  how  many  witnesses  required,  iii.  606. 

marriage  and  hirih  of  a  child  revoke,  iii.  639. 
Witneises,  two  required  for  a  deed,  iii.  276. 

how  many  for  a  will,  iii.  506, 
GIFT, 

ori^nally  a  feofment  in  tul,  iii.  851. 

now  applies  to  fmy  transfer  without  a  oonsiderotion  p^d,  UL  SOI. 
GIVE  AND  GRANT, 

how  far  oovenants,  iii.  483,  484. 
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GLEBE  LANDS, 

exception  as  to  rule  agaimt  abeyance,  i.  73. 

peraon  seized  of,  aa  a  corporation  aole,  i.  85. 
GRANT, 

wh&t  is  Mid  to  lie  in,  i.  08;  ill.  863. 

Iiow  distu^uished  from  liTer;  and  feofment,  i.  iS,  62. 

distinction  now  done  avay  in  Engluid,  iii.  840,  852. 

originally  applied  to  incorporeal  intereata,  i.  S3;  iii.  181. 

the  only  mode  of  acquiring  eaaementa,  ii.  801. 

what  interests  paused  by  at  common  law,  i.  88. 

expreee,  can  only  be  by  deed,  ii.  301,  802. 

moat  be  to  "  heirs  "  to  create  an  inheritance,  i.  82,  88. 

after  made,  grantor  in  poMeision  a  tenant  at  will,  i.  690. 

of  an  easement,  proved  by  t^eecription,  i.  029,  687. 

presmnption  of,  atuwera  to  modem  prescription,  iL  818. 

DO  enjoyment  short  of  prescription  is  any  eridence  of  grant,  iL  880. 

implied,  carries  ndiat  is  necessary  to  enjoy  the  thii^  granted,  iL  802. 

what  easemenla  pass  hy  implied  grant,  ii.  804,  807-318. 

that  of  prospect  nerer  passes  by  implication,  ii.  818. 

easements  apparent  and  coutinoous,  pass  with  parts  of  heritage, 
U.  818-817. 

easements  reserved  by  implication  in  a  grant,  ii.  318,  815. 

when  a  grant  is  an  implied  covenant,  i.  487;  iii.  488,  484. 

by  lessee,  operates  an  assignment,  i.  508. 

is  now  applied  to  all  tianaf en  of  real  property,  ii.  425;  liLlSl,  840. 

T!"gWali  statute  mode  now  of  conveyance,  ii.  425. 

deeds  of,  requisite  to  convey  incorporeal  hereditaments,  iii.  852. 

deeds  of,  only  operated  upon  the  right,  iii.  363. 

extends  now  to  conveyances  of  every  kind  of  interest  in  lands, 
iiL853,858. 

has  become  a  generic  tenn  of  conveyance,  iii.  363. 

what  are  sufficient  words  of,  in  a  deed,  iii.  878-880. 

of  use  of  or  dominion  over  lands  carries  the  land,  iii.  882. 
(rf  use  of  timber  oonrejs  no  title  to  the  timber,  i.  11. 
of  rents  and  profits  of  land  oarries  the  land,  ilL  882. 
GRANTOR, 

may  disseise  his  grantee,  iii.  93. 
GROWING  TREES  AND  CROPS, 

sale  of,  i  18, 14;  in.  843-347. 

(Sm  I^xn  Gbowibo.) 
GUARDLANS, ' 

teases  by,  of  ward's  lands,  i.  469. 

effect  of  holding  lands  after  office  expiree,  i.  6X8. 

parent,  as  such,  cannot  lease  lands,  i.  459. 

demand  for  dower  may  be  made  on,  i.  278. 

may  assign  dower,  i.  275. 
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BABENDUM, 

ite  nse  lutd  ptoperties  in  a  deed,  iii.  486-Ua. 

words  ia,  words  of  timitation,  ui.  438. 

Tequiied  in  deeds  by  statute  of  UaaBachusetto,  iiL  201. 
HABERE    FACIAS  SEISINAM, 

writ  of,  in  dower,  L  261. 
HAY-BOTE, 

or  hedgo-bote,  what  it  is,  i.  13Q. 

(Ses   ESTOTEBS.) 

HEIE, 

defined  tutd  distingnished  from  assigns,  iii.  S. 

apparent  and  presumptive,  iii.  6. 

cannot  be  of  one  living,  iii.  6. 

at  law,  wtio  is,  iii.  6. 

apparent,  cannot  grant  his  interest  in  Ute  estate,  iii.  US. 
HEIKLOOMS, 

what  are,  and  how  descend,  i.  20. 

HEms, 

origin  of  role  requiring  Uia  word,  to  carry  t,  fee,  i.  62. 

their  interest  in  fixtures,  i.  24. 

who  took  as  such  at  first,  i.  62. 

who  originallj  meant  by  the  term,  L  04. 

why  necessary  at  common  law  to  a.  fee,  i.  51,  63. 

"  of  tlie  body,"  one  person  at  a  time,  what  included,  iL  602. 

in  what  States,  not  required  to  create  a  fee,  i.  62. 

(5ee  the  States  seoerally.) 
why  not  necessary  to  carry  a  fee  in  wills,  i.  86,  86. 
not  always  requisite  in  creation  of  trusts  in  fee,  L  83. 
not  requisite  in  legislatiye  grants,  i.  S4. 
"  right "  means  same  as  simply  heirs,  i.  81. 
releases  by  joint-tenauts  pass  a  fee  wiUiout,  i.  84 
release  by  disseisee  to  disseisor  carries  a  fee,  i.  84. 
take  ancestor's  lands,  subject  to  his  debts,  i.  87. 
of  lessor  entitled  to  rents  of  leased  lands,  i.  618. 
how  several  shall  sua  for  rent,  i.  521. 
of  mortgagor,  when  they  can  call  on  personal  to  redeem  eat 

ii.  1B7. 
words  of  limitation  maybe  of  purchase,  ii.  601,  603;  iii.  267. 
entitled  to  rents,  though  estate  insolvent,  iii.  0. 
HEREDITAMENTS, 

what  they  are,  i.  32, 

what  corporeal  or  incorporeal,  i.  32. 

one  lies  in  livery,  the  other  in  grant,  i.  33. 

ai-e  not  tenements,  ii.  2T2. 
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HEBTTAGES, 

Mverance  of,  when  creatiiig  easementa,  ii.  SlS-618. 

Bt^Ues,  though  the  porcela  are  not  locaUj  nuited,  iL  817. 
HIGHWAY, 

as  a  bonndaij  of  land,  rules  as  to,  ui.  420-124. 
HOLDING, 

of  hmds  by  tenant  of  btd,  i.  40. 

how  far  identical  with  seisin  by  the  feudal  law,  i.  4(k 
HOLDING  OVER, 

by  tenant,  effect  of,  L  S16. 
HOMAGE, 

due  from  Tassal  to  lord,  and  what  it  is,  L  ffi. 

how  performed,  L  43. 
HOMESTEAD," 

law  of,  i.  842-432. 

on  what  the  doctrine  of  rests,  i.  844,  412,  417. 

how  far  constitutional,  >.  843,  844. 

what  is  implied  in  the  term,  i.  345,  852. 

rules  applied  in  construing  the  right,  i.  344,  84S. 

the  system  of,  a  recent  one,  i.  845. 

what  kind  of  estate  it  resembles,  i.  842,  881. 

in  how  many  States  recogniaed,  i.  342. 
1.  what  are  homestead  rights,  and  who  may  claim  nnder  the  lawa  of 
the  several  States,  i.  342-351. 

3.  in  what,  homeatead  ri^ts  may  be  claimed  under  the  laws  of  the 

several  States,  i.  851-866. 
S.  how  what  is  exempt  is  ascertained  and  declared  nnder  the  laws  of 
the  several  States,  i.  3SS-380. 

4.  how  far  homestead  rights  answer  to  estates  under  the  laws  of  the 

several  States,  i.  860-393. 

5.  how  far  such  rights  are  exem|A  from  debts  nnder  the  laws  of  the 

several  States,  i.  393-405. 
a.  how  far  homestead  rights  prevent  alienation  under  the  laws  of  the 
several  States,  i.  406-420. 

7.  how  homestead  rights  may  be  waived  and  lost  nnder  the  laws  of 

the  several  States,  i.  420-429. 

8.  procedure  in  respect  to  homestead  rights,  and  effect  of  change  in 

condition  of  estate,  i.  429. 
HOUSE, 

when  real  and  when  personal  proper^,  i.  4r-9,  17,  640. 
on  land  of  owner  cannot  be  conveyed  as  personalty,  i.  6. 
when  a  bonndaiy,  whether  it  means  its  eaves,  iii.  408. 
what  passes  uudez  a  grant  of,  iii.  889. 

*  For  ttaa  laws  of  the  reapectiTs  Sutci,  sm  the  gylUbiu  of  the  levenl  diviiioiu  of 
id  in  tha  body  of  th«  woik. 
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HOUSE  —  Coatmued. 

one  may  huTe  a  fM  in  put  at,  i.  17. 

wlton  the  boilder  may  lemove  it,  i.  8,  640. 

when  m&teriala  of,  may  he  oonveyed  aa  penonal,  iii.  US. 

when  leased,  bow  far  warranted  fit  for  use,  L  613. 

one  part,  how  far  bound  to  support  or  repair  another,  iL  8U, 

aes. 

has  no  right  of  sn^tort  from  adjaoent  land  hut  fay  presoriptioa, 


what  right  to  support  of,  in  working  mioea,  ii.  962. 

what  right  to  support,  from  adjacent  houses,  iL  362. 

in  taking  down,  what  care  to  be  used,  and  notice  given,  iL 
882. 

rights  of,  aa  to  party-walls,  iL  863,  861, 
HOUSE-BOTE, 

in  what  it  congists,  i.  139. 

{See  EaTOTiaa.) 
HUSBAND, 

rents  due  at  his  deatJi  go  to  his  executors,  i.  829. 

his  interest  in  wife's  land  a  freehold,  L  320. 

oUierwise  in  Massachusetts,  i.  829. 

is  tenant  to  the  pntcipe  of  wife's  land,  i.  329. 

is  not  sole  eeised  of  wife's  land,  i.  180,  330. 

his  right  of  curtesy  incltoate  ^  oluld  bom,  L  330. 

cannot,  at  common  law,  cosTey  lands  to  wife,  L  338. 

may  do  it  in  some  of  the  States,  i.  333. 

may  oonrey  to  wife  by  statute  of  uses,  L  333. 

may  devise  lands  to  her,  i.  838. 

if  wile  die  without  issue,  his  right  ceases,  i.  886. 

when  liable  for  waste  on  wife's  land,  L  886. 

of  leasee  by  him  of  wife's  land,  !.  158. 

Itow  far  term  of  wife  merges  in  his  freehold,  i.  551. 

effect  of   his  oonveyanoe,  on  being   disseised  of  'wife's    lamdt 
i.  181,  n. 
HOSfiAND  AND  WIFE, 

how  they  hold  joint^states,  L  332,  333. 

when  they  may  be  tenants  in  common,  i.  832,  072-676. 

when  tenants  in  entirety,  i.  332,  672. 

their  share  in  lands,  if  held  with  anotiier,  i.  674. 

separate  owners'  or  heirs  to  same  anoestt^,  i.  382. 

of  actions  by,  for  injnry  to  wife's  lands,  L  888. 

of  leases  by,  of  wife's  separate  estate,  i.  453. 

seisin  of,  of  her  lands,  a  joint  one,  i  180,  830,  881. 

wife  of  disseisor  cannot  tack  her  possession  to  his,  iil.  116. 

wife  not  barred  by  disseisin  of  husband  and  herself,  iii.  118. 

how  far  wife  can  act  by  attorney,  iii.  268,  259. 
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ICE, 

pioperfy  in,  who  owna,  i.  4,  u. 
ILLINOIS, 

Advaneement,  lam  u  to,  iii.  U. 

Age,  wife  of  eighteen  may  make  a  deed,  iii.  250. 

all  femolea  of  eighteen  may  make  willa,  iiL  {U(k 
Alienioidom  hare  dower,  i.  76. 
Bargain  and  tale,  a  form  of  deed,  ii.  452. 
Chiidren,  iU^timato,  when  heirs,  iii.  42. 

poathumoiis  low  as  to,  ii.  44. 
CoUeelor's  detdf  need  not  be  recorded,  iii.  228. 
CorttingerU  remainder,  withont  a  prior  estate,  ii.  69S. 
CovenanU,  imfdied  by  what  words,  iii.  486,  4M,  491. 

what  words  create,  in  deeds,  iii.  400. 
Cmiety,  recognized  as  a  right,  i.  164, 
D*ed»,  execnted  with  a  scroll,  same  aa  a  seal,  iii.  274. 

if  recorded,  are  evidence,  iii.  822. 

not  recorded,  valid  to  all  having  notice,  iii.  824. 

of  quitclaim,  a  mode  of  conrc^ance,  iii.  869. 
Jittcent,  laws  of,  iii.  25. 
Sevut,  what  estate  is  created  l^,  L  80. 
DufrcM  lies  for  rent,  iL  273. 
Divorce,  effect  of,  on  wife's  land,  i.  810. 
Dower,  in  one-third  ai  the  estate,  L  188. 

not  subject  to  mechanic's  lien,  L  208. 

paramount  to  creditor's  claim,  i.  256. 

is  of  all  hnsband  has  been  seised,  i.  288. 

may  be  in  land  contracted  for,  i.  260. 

may  be  set  out  by  eqnity  proceedings,  I.  277. 
Btlaiet  laa,  to  -what  changed,  i.  112. 

at  will,  how  determiiied  by  notice,  1.  600. 
Femalet  e^hteen  years  old  may  make  wUIs,  iiL  610k 
Foredonre,  who  parties  to  suit  for,  ii.  265. 
Seirt  not  requisite  to  a  fee,  i.  52. 
Joint  estates,  held  to  be  in  common,  i.  644. 

tenancies,  how  far  rect^nized,  i.  645. 
Leaaet,  what  not  within  statute  of  frands,  L  448. 

statute  of  33  Hen.  VIII.,  c.  84,  in  foroe,  i.  40«. 
Zimilation  of  real  actions,  iii.  168. 
Married  aomen,  rights  and  power*  of,  i.  887. 

deed  of,  void,  unless  acknowledged,  iii.  2BS. 
good,  if  ei^tean  years  old,  iii.  266. 

may  make  wills,  iii.  511. 
Mortgagee,  when  ban«d  by  li^se  of  time,  ii.  180. 
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Mortgages,  may  be  discharged  on  leoord,  ii.  191. 
how  foraclosed,  ii.  287. 
maj  be  proved  to  be  bf  parol,  iL  60. 
Partition,  how  made,  t.  694. 
Preaeriplion,  for  light  and  air,  in  force,  ii-  810. 
Purchase-monei/  creates  a  lien,  ii,  87. 
RoUingstock  of  railroada  held  to  be  realty,  i.  16. 
StaiuU  of  32  Hen.  VIU.,  c.  M,  adopted  hen,  i.  196. 
Waite,  action  of,  lies,  i.  169. 
WiU,  estates  at,  how  determiiied  by  notice,  i.  609. 
WaU,  what  witnesses  requisite,  iii.  607. 
pass  after-acquired  estate,  iii.  509. 
maj  be  made  by  females  of  eighteen,  iii.  610. 
may  be  made  by  matried  women,  iii.  61L 
Wititetaea,  how  many  for  a  will,  iii.  607. 
IMPEACHMENT .  OF  WASTE, 

leases  exempting  tenants  from,  i.  131. 
IMPLIED, 

oorenante,  in  leases,  i.  187-190. 

created  by  "  grant,"  "  demise,"  "  lease,"  &e.,  in  deeds,  iii.  188. 

eonditian,  at  common  law,  what  is,  iL  8. 

in  leases,  what  aie,  L  170. 
estates  created  by  will,  though  not  given  therein,  iii.  628. 
trusts,  what  are  such,  11. 170. 

(Ste  TauBTB.) 
niPROPER  FEUDS, 

what  are,  i.  12. 
IMPROVEMENTS, 

one  tenant  in  common  cannot  make  a  charge  to  tiia  otfiflr,  L  MS. 
nor  can  he  hold  these  ezcluslTely,  i.  663. 
tenant  for  life  cannot  clwn  for,  of  reversioner,  i.  128. 
if  made  by  mortgagor,  tiiey  pass  to  tlie  mor^agee,  ii.  167, 107. 
bow  far  widow  may  have  dower  in,  L  288,  291. 
IKCLOSURE, 

actual,  liow  far  necessary  to  constltnte  disseiain,  iii.  160, 161. 
INCORPOREAL  HEREDITAMENTS, 

what  they  are,  i.  83;  ii.  271,  272,  2fll,  299. 
how  far  the  subjects  of  lease,  i.  462. 
of  dower  in,  i.  210. 
may  be  held  ia  fee.aimple,  i.  82. 
are  subjects  of  entailment,  i.  95. 
INCUMBRANCES, 

when  tenant  bound  to  pay  toward,  i.  128, 121. 
what  rule  applied  in  apportioning,  i.  121, 125,  299  j  ii.  218. 
{Ste  Appobtiomuxht.) 
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INCUMBRANCES  —  Confinuerf. 

what  constitutes,  iii.  45S-466. 
INDENTURE, 

of  lease  vrorks  an  estoppel,  f.  453. 
distinction  between,  and  deeds-poQ,  iii.  810-S18. 
INDIAN  TITLE,  iii.  186,  200. 

(5m  Abobiouial.) 
INDIANA, 

Advancement,  laws  of,  iii.  41. 

Bargain  and  tale,  a  fonn  of  deed,  ii.  4S3. 

Chiidren,  iUegitimate,  how  far  heiis,  iii.  41,  42. 

m&rriage  of  parents  renders  legitimate,  iiL  42. 

posthumous,  rights  of,  iii.  44. 
Common  tenanU  in,  liable  for  waste,  i.  flSO. 
Contingency,  what  remoteness  of,  affects  estates,  ii.  694. 
Contribtttion,  to  redeem  mor^ages,  order  of,  iL  206. 
CuriMy  abolished,  i.  164. 
Damaget,  if  warrantee  eTicted,  iii.  498. 
Deed,  quitelaim,  a  fonn  of  conveyance,  ii.  4G2. 

ordinar;  form,  bargain  and  sale,  ii.  4S2. 

two  witnesses  to,  requisite,  iii.  278. 

must  be  acknowledged  to  be  evidence,  iii.  276. 

in  what  time  to  be  recorded,  iii.  821. 

irtiat  constitutes  recording,  iii.  518. 

good,  thongfa  not  recorded,  to  all  knowing  it,  iii.  824. 
Detcent,  laws  of,  iii.  25. 
Deoiie,  when  taken  in  lieu  of  dower,  L  826. 
Ditieime  cannot  convey  land,  iii.  330. 
DiMrttt,  lies  for  rent,  ii.  278. 
JXvorve,  effect  on  wife's  land,  i.  310. 
Zhatr,  an  estate  in  fee,  i.  187. 

not  subject  to  mechanic's  lieu,  i.  208. 

whether  devise  shall  be  in  lieu  of,  i.  S25. 
Etlatei  tail,  abolished,  i.  112. 

may  be  limited  to  abridge  prior  ones,  ii.  594, 

bow  aflected  by  remoteness  of  contingency,  ii.  694. 

levy  by  legal  proof  on  mortgagor's  iutereet,  ii.  181. 
Feet  taU,  changed  to  fees-simple,  ii.  603. 
Foreclosure  of  mortgage,  how  made,  ii.  298. 

who  parties  to  suit  for,  ii.  251,  253. 

anit  for,  and  for  the  debt,  it.  249. 
Freehold  may  be  created  in  futuro,  ii.  5B3. 
Joint  estates,  held  to  be  in  common,  i.  645. 

tenancies,  how  far  exist,  i.  04S. 
Leases,  if  by  parol,  are  at  will,  i.  448  n.,  014. 
Limitation  upon  "failure  of  issue,"  ii.  784. 
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INDIANA  —  Contitiwd. 

Lmiiatioru  of  leal  actiocB,  ui,  169. 
Married  women,  rights  and  powere  of,  i.  337. 

cannot  acknowledge  deed  by  attorney,  iiL  268a 

ma;  make  willa  of  theii  lands,  tii.  fill. 
Mortgages,  proved  to  be  by  paiol,  ii.  60. 

give  no  ri^t  to  posseBsioii,  ii.  103. 

how  assigned,  ii.  118. 

iiow  foreclosed,  ii.  263. 

suit  to  foreclose  and  for  the  debt,  ii.  349. 

order  of  contributing  to  redeem,  IL  205> 
Pralilion  of  estato,  how  made,  L  S91. 
Perpttwty,  rules  of,  ii.  732. 
PwchoK-money  forms  a  lien  on  land,  iL  87,  98. 
Remainder  may  be  after  a  fee,  ii.  598. 

not  aSected  bj  defeating  prior  estate,  iL  594. 
Scroll  answers  to  a  seal,  iii.  274. 
Utes  applied  iu  conveyances,  ii.  448. 
Warranty  of  title,  not  implied,  iii.  490. 
Waste,  lies  b;  a  tenant  in  common,  i.  689. 

what  action  lies  for  waste  done,  i.  168. 
WSls,  how  many  witnesses  required,  iii.  607. 

married  women  may  make,  iiL  611. 
Witnetta,  two  required  to  a  deed,  iii.  276. 

how  many  required  for  villa,  iii.  607. 
INF  ANT, 

not  affected  by  esta-ppel  as  to  title,  i.  464. 

how  far  bound  by  deeds,  leases,  &o.,  i.  466;  iii  249,  250. 

deed  of,  voidable,  not  void,  iii.  249. 

cvmot  be  avoided  while  an  infant,  iiL  2C0^ 

what  act  will  ratify  such  deed,  iii.  350. 
how  disaffirm  deed  or  lease,  i.  456. 
within  what  time  he  may  disaffirm,  i.  468. 
how  affirm  or  give  effect  to  leases,  &c.,  i.  467. 
when  bound  by  a  lease,  as  a  thing  necessary,  L  461. 
INHERITANCE, 

what  are  words  of,  at  common  law,  i.  82. 
when  It  will  pass  without  "  heirs,"  i.  88,  647,  66L 
INJUNCTION, 

to  stay  wasto  when  granted,  i.  160,  101,  886. 
in  favor  of  one  co-tenant  against  another,  i.  8S2. 
by  owner  of  a  ferry  against  a  nuisance,  ii.  294. 
by  mortgagee  against  mor^agor,  to  stay  waste,  ii.  136. 
by  lessor,  to  prevent  lessee  cutting  wood,  i.  600. 
to  stop  nuiaanoe  to  an  easement  before  actnal  damage,  i 
870. 
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INSANE, 

and  persoDS  non  con^toB,  how  far  bound  as  leaaon,  L  466. 

Low  they  ma;  avoid  their  ads,  i.  466. 

what  acts  and  deeds  of,  void,  i.  466. 

what  acta  and  deeds  voidable  only,  \.  466;  iii.  260. 

how  they  may  ratify  these,  iii.  260,  S61. 

may  be  made  lessees,  i.  461. 
INSOLVENT, 

assignee  of,  when  bonnd  by  eorenants  in  lease  mads  witli  the  debtor, 
i.  623,  624. 

may  elect  whether  to  accept  the  lease  and  connatitB,  or  not,  i.  S&4, 
INSTANTANEOUS  SEISIN, 

what  is  such,  i.  219-222. 

its  effect  on  dower,  i.  219. 
INSURANCE, 

condition,  not  ta  alien,  not  broken  by  mortgag^^,  ii.  166. 

aftect  of  aliening  after  assigning  the  policy,  ii.  28S,  234. 

both  mor^;agee  and  mortgagor  may  have  independent  polioiest 


how  far  insurer  may  be  subtogated  to  place  of  mortgage,  ii.  230, 
232,  n. 

generally,  mortgagee  may  not  charge  for,  ii.  229. 

when  he  may  insure  at  mortgagor's  charge,  ii.  229,  234. 

when  either  accountable  to  the  other  on  account  of,  ii.  229-S84. 

when  mor^Bgor  and  mortgagee  must  join  in  suit  for,  ii.  2S4> 

effect  of,  if  made  by  lessor  or  lessee  of  an  estate,  i.  636. 

bow  far  lessor  insured  is  bound  to  rebuild,  i.  683. 
INTENT, 

general,  in  a  will,  how  far  it  consols  particular,  ii.  6^ 

not  to  be  defeated  by  a  pariaoular  one,  ii.  602. 
INTERESSE   TEBMINI, 

defined,  1.  439,  442. 

may  be  enforced  by  executors,  &a.,  i.  448. 

is  the  subject  of  grant,  Sui.,  i.  444. 

cannot  be  sorrendered,  i.  444. 

how  it  may  be  extdngnished,  i.  444. 

holder  of,  liable  for  rent,  i.  446. 

rules  as  to,  apply  to  all  leases  in  Jiiluro,  i.  446. 
INVESTITURE, 

the  act  of  conferring  a  feud,  i.  41,  60. 

how  it  was  performed,  i.  65,  66. 
IOWA, 

Adoaneemtnt,  laws  as  to,  iii.  41. 

Alienagt,  no  disability  at,  i.  76. 

AUomey,  wife  may  make  deed  t^,  iii.  269. 

Charitablt,  nsea  adopted  here,  iii.  617. 
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IOWA—  Coniimitd. 

ChOdren,  iHegitimste,  how  far  heirs,  iii.  42. 
Common,  tanants  in,  may  have  wute,  i.  680. 
ContrSmting  to  redeem  mortgages,  order  of,  ii.  2M. 
Cotteeyanee  of  lands  witlioot  a  deed,  ii.  452, 
Coeenanti  in  deeds,  how  consttned,  iii.  490. 

what  words  create  in  deeds,  iii.  490. 
DanagM,  what  recovered  of  warrantor,  iii.  408. 
Deedi  need  not  be  sealed,  ii.  492;  iii.  271. 

imrecorded,  good  to  all  with  noUce,  iii.  324. 
Dueent,  laws  of,  iii.  26. 
Devite,  what  estate  it  creates,  i.  86. 
Ihieer,  is  at  common  law,  i.  187. 

is  of  eqnitable  estates,  i.  205. 

abolished;  widow  takes  one-third  in  fee,  i.  268. 
EUata  tail,  law  as  to,  i.  112. 

Foredontre  of  mortigagee,  suit  for  and  the  debt,  ii.  260. 
Freehold,  how  fat  may  be  created  in  fatmv,  ii.  698. 
Heirt,  not  requisite  to  pass  a  fee,  L  S2. 
Jinnf  estates  held  to  be  in  common,  i.  645. 

tenancies,  how  tar  exist,  i.  646. 
Leatei,  what  are  not  within  statute  of  frands,  i.  448,  61^ 
Limitation  of  real  actions,  iii.  109. 
Married  women,  their  rights  and  powers,  i.  887. 

may  make  deeds  by  attorn^,  iii.  2S9. 

may  act  as  trustees,  ii.  618. 
Mortgages,  a  couTsyanoe  of  land,  ii.  103. 

how  foreclosed,  ii.  267. 

Bning  on  to  foreclose  and  for  debt,  ii.  2S0. 

caAei  of  oontributing  to  redeem,  ii.  206. 

may  be  discharged  on  record,  ii.  191. 

power  of  sale  executed  by  administrator,  ii.  69 

may  be  proved  to  be  by  parol,  ii.  49. 
Partition  of  lands,  how  made,  i.  698. 
Perpetuity,  mles  as  to,  ii.  782. 

Power  of  sale  in  mortgage  execnt«d  by  administntoT,  ii.  69. 
Purchau-moTtey,  a  lien  for  on  land,  ii.  87,  98. 
Wtuie,  form  of  action  for,  j.  153,  158. 

lies  against  tenant  in  common,  i.  689. 
Will,  what  witnesses  to,  required,  iii.  607. 
IRRIGATION, 

riparian  li^t  of  water  for,  ii.  848,  849. 

quantity  to  be  applied  depends  upon  state  of  t^e  sbeam,  ii.  318, 

349. 
gives  no  right  to  stop  the  stream,  ii.  849. 
not  to  be  exercised  against  prescriptive  ri^ta  of  miUa,  ii.  361. 
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ISLAND, 

what  neceasar;  to  constitute  one,  iii.  66. 

of  properly  m  new  ones  formed,  iii.  56,  63. 

when  divided  t^  the  _^am  aqxue,  iii.  60. 
ISSUE, 

means  same  as  descendants,  ii.  604,  656. 

when  a  word  of  purchase,  and  when  of  limitation,  ii.  605. 

olwajfl  of  poichaae  in.  a  deed,  ii.  606. 

{See  Failure  or.) 


J. 

JOINT-ESTATES, 

what  hare  this  qnality,  i.  041,  6i2. 
what  makes  a  tenancy  in  common,  L  643. 
(See  Entirkty;  Jorax-TsNANcr;  Tenant  in  CoHvoif.) 
etatotes  regulating  o^Tierahip  of,  i.  844,  846,  689-700. 
(See  the  States  eeverally.) 
JOINT-TENANCY, 

what  are  its  characteristics,  i.  641,  643. 
tmstees  OBuaJly  hold  their  estates  in,  i.  948. 
shares  of  owners  presoroed  equal,  i.  042. 
the  owners  have  one  estate,  i.  042. 
how  distingoished  from  coparcenary,  i.  660,  061> 
what  meant  by  "per  my  rtper  Unu,"  i.  042. 
BUrviyorahip  a  distinctive  qaality,  i.  643,  043. 
may  exist  in  fees  or  less  estates,  i.  648. 
may  exist  in  mortgages,  i.  670;  ii.  136. 
can  only  he  acquired  by  a  single  act  of  purchase,  1.  643. 
mnst  have  unity  of  interest,  title,  time,  and  possession,  i.  643. 
nnit?  of  time  dispensed  with  under  uses  and  wills,  L  843. 
corporations  cannot  hold  by,  i.  643. 
in  England,  joint-ownership  presumed  to  be,  i.  643. 
in  United  Stetes,  presumed  to  be  in  common,  i.  644. 
in  what  States  they  prevail,  and  in  what  abolished,  L  644,  646,  a. 
(See  the  States   seneraUy.) 
JOINT-TENANTS, 

how  far  two  disseisors  are,  i.  644;  iii.  181  n.,  132,  134. 
hnsband  and  wife  do  not  hold  in,  i.  3SS. 

purchase  by  one  of  adverse  title  enures  to  all,  i.  647. 

entry  and  possession  of  one,  are  for  all,  i.  046. 

must  sue -and  be  sned  together,  i.  646. 

survivor  acquires  no  new  title,  i.  640. 

he  takes  the  eetete  free  of  co~tenante'  charges  upon  it,  i.  64S. 

eitiier  may  sever  the  estate  by  conveying  his  share,  i.  047. 

they  may  sever  by  mutual  agreement,  tx  exclnrive  enjoyment 
of  partA,  i.  046. 
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JOraT-TENANTS—  Confitmtd. 

the  purchaser  of  a  Bhara  becomes  tenant  in  eonuiKni,  i.  647. 

to  conTty  to  a  Btraager,  reqniiea  a  grant  with  words  of  inheritance, 

i.  M7. 
one  may  release  to  the  other,  and  it  carries  a  fee,  i.  S47. 
one  tenant  may  mortgi^  his  sbaie  to  a  sbangei,  L  018. 
ioint-mortgages,  i.  S71 ;  ii.  722. 

(iS'es  UoBTOAazs,  I.) 
a  devise  of  a  tenant's  share  of  no  avail,  i.  648. 
grant  of  an  estate  to  two,  and  the  survivor  does  not  make  tlum 

Joint-tenants,  i.  648. 
one  may  have  waste  against  tiie  otiier,  i.  647. 
one  may  oust  tike  otiier  by  flowing  the  land,  i.  647. 
are  subject  to  neither  dower  nor  curtesy,  L  S4&. 
how  it  may  be  terminated,  i.  649. 
when  and  how  partition  may  be  made,  i.  648. 
JOINTURE, 

M  a  bar  of  dower,  i.  26C,  313,  819,  320. 

reeta  npon  tiie  doctrines  of  uses,  i.  316. 

now  gone  into  disnse  in  England,  i.  318. 

what  are  eeeential  to  a  good  one,  i.  815,  821. 

in  law  and  in  equity,  and  their  difference,  i.  S15,  818,  822. 

when  good,  though  not  a  joint-estate,  i.  819. 

when  wife  bound  by,  though  a  minor,  i.  317,  818,  822. 

when  she  must  assKit  to,  te  be  bonnd  by,  L  817,  819,  S22. 

effect,  if  she  is  evicted  of  jointure  lands,  i.  817,  821. 

not  lost  by  elopement  and  adultery,  i.  818. 

bow  far  effectual,  if  settled  after  mairi^e,  i.  817. 

lands  held  as,  estates  for  life,  i.  818,  819. 

effect  of  ooav«7ance  of  jointure  lands,  i.  819. 

equitable,  eqnally  effectual  as  legal,  i.  818,  819,  821. 

when  not  bound  by,  if  an  iniant,  i.  819. 

not  bonnd   by   a   chattel    interest,  except  by    azpren   assent, 

i.  819. 
what  would  be  a  good  jointure,  i.  819. 
when  widow  may  elect  it  or  her  dower,  i.  819. 
how  equitjr  applies  a  jointure  in  bar  of  dower,  i.  828. 
rigfate  of  widow,  if  evicted  of  jointure,  i.  820,  821,  827. 
what  b  a  testamentary  jointure,  i.  328. 
occept^g  it,  cute  off  claim  on  aliened  eatetes,  i.  824. 
when  widow  may  take  it,  and  dower,  i.  823,  324. 
if  obliged  to  elect,  when  to  be  done,  i.  828,  826. 
when  held  to  take  as  a  substitute  for  dower,  L  324. 
if  she  takes,  she  has  the  ri^t  of  a  purchaser,  L  828  et  leq. 
in  what  States  presumed  to  be  in  lieu  of  doww,  L  825,  826. 
by  what  her  election  is  evidenoed,  i.  820. 
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JUDGMENT  LIEN, 

State  statates  upon  the  mbject,  i.  818,  821,  822,  824-827. 

irtiQti  prior  to  Quit  of  mortgage,  iL  149. 

upon  the  equity,  maj  become  one  on  ibo  land,  ii.  168  et  itg, 

in  what  Statu  it  takes  effect,  ii.  31,  83. 
JUDICIAL  SALE, 

when  it  operates  aa  an  aarigmnent  of  lessee*!  interest,  i.  445. 
/US  ACCRESCENDI,  i.  848,  666. 

{See  SuBviTOWHip.) 


KANSAS, 

AcHon  ofvKoU  aboliahed,  I.  158. 

Advaaeemetii,  hnra  of,  iii.  41. 

Chiidren,  illegitimate,  how  far  heirs,  iiL  48. 

Deed  good  without  a  seal,  iii.  271  el  teg,  • 

Desetnt,  laws  of,  iii.  27. 

IKvorce,  effect  of,  on  a  wife's  ri^its  to  land,  i.  810. 

Dower  of  one-half  in  fee  of  hnsband's  esttrte,  1.  269> 
when  a  devise  is  in  liea  of,  L  826. 

Execution,  levy  at,  on  lands,  ii.  81. 

Presold,  how  created  in  Jvturo,  ii.  693. 

Heirt  not  required  to  pass  a  fee,  i.  112. 

Buiband  takes  half  of  wife's  estate,  i.  1S4. 

Judgmenl,  a  lien  on  land,  ii.  81. 

Lmiiation  of  real  actions,  iii.  17S. 

Married  women,  rights  sad  powers  of,  L  887. 
maj  make  wills,  iii.  611. 

Mortgages,  how  fbieclosed,  ii.  267. 

Partition  of  Itnds,  how  made,  i.  699. 

PoffAumous  children,  iii.  44. 

PvrAate-monejf  does  not  form  a  lien,  iL  98. 
KENT, 

allowed  to  retain  Saxon  laws,  i.  89. 

military  tenures  never  prevailed  in,  i.  89,  49. 

socage,  tiie  kind  of  tenure  Uiere,  L  40. 

lands  in,  might  be  devised,  L  40. 
KJiNTUCKY, 

Adi>aacement,  laws  of,  iii.  41. 

Alim*  may  hold  l&fds,  i.  76;  iii  46. 

Bargain  and  tale,  form  of  deed,  U.  4G8. 

Boundary,  evidence  of,  reputation  as  to,  iiL  UL 

Charitable  vtet  in  foroe,  iii.  621. 

Children,  ill^timate,  how  far  heirs,  iii.  ffi. 
posthumous  righte  of,  iii.  44. 

TOL.  III.  40 


.dbyCoOgIc 


826  IHDBl. 

KENTDCKT  —  Coniinatd. 

Common  ttiuvnU  in,  liable  for  waste,  i.  689. 
ContrOiMion  to  redeem  mortgagu,  order  of,  il.  208. 
Cotatyanee  of  land  does  not  raqniie  a  deed,  ii.  1G2. 
CWfesy,  recognized  and  allowed,  i.  164. 

how  forfeited,  i.  162. 
Daraaga  recorered  of  warraiitoi,  iii.  4&8. 
Dted,  not  necessaiy  to  pasa  title  to  land,  iL  463. 

need  not  be  sealed,  iy.  271,  272. 

mtut  be  recorded,  to  take  praoedence  of  eiediton,  ilL 

good  as  to  all  with  notice,  thoogh  not  recorded,  iii.  8S 

forms  of,  that  ma;  be  used,  iiL  330. 

in  what  tame  to  be  recorded,  iii.  266,  820. 

what  oonatitntefl  recording  of,  iii.  818. 
Jhaemt,  laws  of,  iii.  27. 
Dtoite,  what  estate  it  oarriee,  L  86. 

wliether  in  IJeoof  dower,  i.  826. 
Diiteitee  cannot  conv^  land,  iii.  830 
Distreu  for  rent,  in  force,  ii.  278. 
Dover,  at  all  husband  was  seised,  i.  368. 

may  be  of  an  equitable  estate,  i.  306. 

subject  to  mechanic's  lien,  i.  207. 

may  be  had  in  railroad-sharee,  i.  209. 

not  lost  by  granting  a,  larger  estate,  L  244. 

forfeited  by  elopement,  i.  811. 

action  for,  limited  to  twenty  yean,  i.  266. 

may  be  assigned  ia  a  gross  sum,  i.  800. 
Ettata  at  will,  determined  by  notioe,  i.  600,  610. 

tail,  changed  into  fees-simple,  1.  112. 
Exchange!  of  lands  reoogniied,  i.  300. 
Freeholds  may  be  created  m  juturo,  ii.  692,  N8. 
Heirt  not  requisite  to  carry  a  fee,  i.  62. 
Hvtband  and  vnft  are  tenants  in  common,  i.  876. 
Joint-ttnande*,  bow  far  in  use,  1.  645. 
Ltata,  what  must  be  by  deed,  i.  447. 

what  mnst  be  recorded,  i.  466. 

what  not  within  status  of  frauds,  i.  448  n.,  614. 
Lteru  not  created  by  deposit  of  deeds,  IL  88. 
Limilation,  of  real  actions,  iii.  16S. 

upon  "  failure  of  issue,"  ii.  784. 
Liven/  of  leitm  never  in  uge  here,  i.  S7. 
Married  wmien,  rights  and  ■paweca  of,  i.  848. 

must  be  examined  in  acknowledging  deeds,  iii.  266. 

mnst  acknowledge  deeds  to  be  valid,  iii.  256,  268. 

deed  of,  must  be  recorded  to  be  valid,  iii.  266. 

may  make  wills,  iii.  610.  ' 
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MoTtgagea  may  charge  for  servioea,  IL  2Sfi. 
SSoTtgaget,  proved  to  be  by  parol,  ii.  60. 

how  aasigned,  ii.  118. 

how  forecloBed,  iL  266. 

payment  of  debts  direets  the  title,  ii.  120. 

Older  of  oontribntion  to  redeem,  ii.  200. 
Partition  of  estates,  bow  made,  i.  696. 
Perpetuitg,  mla  aa  to,  ii.  7fl2. 
Purekatt-numeg,  a  lien  for  on  luid,  ii.  86,  02. 
Rtmrnndernot  affected  by  defeating  prior  estate,  iL  699. 
Skelley'e  cote,  rule  in,  abolished,  ii.  607. 
SlalTiU  of  82  Hen.  YIH.,  o.  23,  in  force  here,  i.  678. 
Watte,  form  of  axition  for,  i.  168,  168,  159. 
Widoa't  quarantine,  what  it  is,  i.  272. 
Will,  estates  at,  determined  by  what  notice,  L  609. 
WiiU,  what  witneasea  requiait^  for,  iii.  606. 
KEYS, 

of  looks,  part  of  the  realty,  and  pass  with  the  hooM,  L  1^ 


LAND, 

what  is  embiaced  in  the  term,  i.  S,  20;  iii.  891. 

is  nerer  appmtenant  to  land,  iii.  391. 

bocM,  what  and  when  used,  !.  89;  ill.  288,  284. 

destroyed  by  William  I.,  i.  43;  iii.  334. 
LANDLORD  AND  TENANT, 

what  constitatee,  i.  468,  469. 

yibea  they  eziat  as  to  lands  let  on  shares,  i.  ff74,  ff78. 

how  bound  to  each  other  by  coveaantt  in  law,  1.  469. 

boond  to  each  other  by  privi^  of  contraot,  i.  460. 

tiie  relation  of,  extends  to  assignees,  i.  498. 

no  relation  of,  between  mortgagee  and  mortgagor,  ii.  179. 

nor  between  tenant  of  mortgagor  and  aaaignae  of  mortgagee,  L  409. 
LAND-WAREANTS, 

how  far  held  real  estate,  iii.  190,  200. 
LAPSED  DEVISES,  i.  628. 
LEASE, 

L  Natusk,  HKAinno,  Aim  Evtect  ot,  i.  486-488. 

and  release  as  a  conveyance  of  land,  ii.  42S;  iii.  879. 

how  made  and  executed  to  be  valid,  i..  446-462,  460. 

when  required  to  be  recorded,  i.  448,  466. 

distinction  between,  and  a  oontract  for  one,  i.  460-4CS. 

effect  of  this  distinction  on  the  covenants,  i.  468. 
.    hj  estoppel,  if  made  by  indenture,  i.  468. 

does  net  extend  to  infants  and  foaia  covert,  i,  464. 
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LEASE  —  Continued. 

parties  to,  and  who  bound  bj,  i.  465-4S7. 

effect,  if  by  inaane  persons,  infanta,  fema  covert,  ka.,  L  466-467. 

if  obtained  bj  duress  or  fraud,  i.  460. 
when  and  how  ratified,  i.  457,  458. 

effect,  when  made  by  husband,  father,  or  guardian,  i.  468,  460. 
may  be  made  by  executors,  trustees,  &o.,  L  460. 
when  made  by  exeicisa  td.  a  power,  i.  460. 
when  made  by  tenants  in  common,  L  400. 
when  made  of  partnership  i^c^ierty  by  one  partDer,  i.  481. 
when  made  to  infants,  femes  covert,  &o.,  L  461.    • 
how  ratified  by  lessees,  and  when  binding,  i.  461,  462. 
what  may  be  leased,  L  462,  468. 
how  affected  by  statute  of  uses,  i.  466. 
effect  of  leases  of  mines,  i.  467. 

from  mortg^or  to  mor^^agee,  ii.  ISO. 
entiy  mad»  divests  lessor's  poesession,  L  466. 
when  in  the  alternative,  what  is  an  election,  i.  468. 
oonditdDns  in,  i.  470-485. 

(See  CoMDiTioM.) 
how  affected  by  unlawful  purposes,  i.  468. 
when  and  how  assignable,  i.  607-616. 
covenant  in,  i.  486-507. 

(See  CovauAHT.) 
what  words  in,  imply  covenants,  i.  486-488. 
how  fat  letting  on  shares  is,  i.  672-578. 

{See  LxTTiKa  on  Shassb.) 
how  far  parol  good,  i.  818-615. 

(See  EsTATBS  at  Will.) 
how  far  mortgage  of,  by  lessor,  is  an  assignment  of,  L  608. 

{See  Rbntb.) 
if  of  a  room  in  a  bnilding,  effect  on,  of  its  deetruction,  i.  646. 
may  be  devised;  If  not  devised,  goes  to  executors,  i.  670. 
under  a  power,  ii.  640. 

n.   BlOHTS  ANIr  DUTIES  OF  LeBSOB. 

who  is  such,  i.  436. 

cannot  have  trespass  while  lessee  in  possesuoo,  i  469. 

may  not  enter,  though  premises  vacant,  L  467. 

when  he  may  have  trover  for  timber  cut,  i.  467. 

when  he  may  oust  the  tenant,  i.  488. 

how  far  bound  to  protect  leased  premises,  i.  488. 

by  what  implied  covenants  bound,  i.  466,  480. 

not  liable  upon  implied  covenants  after  assigDmcmt,  i.  504. 

may  assign  his  reversion,  i.  617. 

not  liable  to  repur  or  remove  nuisances,  i.  688. 

of  estate  at  will,  when  he  msj  enter  by  foroe,  i.  618. 
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does  not  cmg&ge  that  the  piemisea  are  fit  for  lue,  i.  644. 

may  not  do  any  thing  to  prevent  the  use  oi  the  premisea,  i.  5U. 

TTT.    BlQHTS    AMD   DtTTIBB    or   LXSBKB.  • 

who  is,  and  who  ma;  be  such,  i.  137,  M2. 
is  the  owner  of  the  estate  during  the  t^nn,  i.  685. 
how  fu  ha  maj  work  minea,  i.  466. 

may  use  premiwa  as  he  will,  if  no  coreoanta  against  it,  L  646. 
may  be  oontroUed  as  to  use  by  covenant  or  condition  in  lease, !.  616. 
how  far,  and  by  what,  implied  covenants  boond,  i.  488,  490. 
not  liable  on,  after  assignment  made,  i.  606. 
bound  by  express  covenants  after  assigmnenta,  i.  468,  606. 
may  ooderlet,  if  not  restrained  fay  his  lease,  i.  617. 
if  premises  destioyed,  liable  foi  rent,  not  to  rebnild,  i.  50S. 
may  pay  rent  to  lessor  till  notified  of  assignment,  i.  023. 
no  release  to,  by  lessor,  after  assignment,  good,  i.  522. 
becomes  purchaser  of  the  term  by  paying  rent  in  advance,  i.  622. 
bow  far  mortgage  by,  is  an  assignment,  i.  622, 6S8. 
when  responsible  for  repairs  and  for  nuisance,  i.  688. 
cannot  abject  to  lessor's  title  till  disturbed  in  possession,  i.  656. 
cannot  set  up  a  tax  tiUe  against  lessor,  j.  565. 
whethei  liable  to  mortgagor  or  mortgagee,  i.  143, 144. 
holding  of  mortgagor,  no  privity  with  mor^agee,  i.  144, 145. 
bow  far  entry  by,  upon  adjacent  lands,  enures  to  tiie  lessor,  L  655. 
65S. 

IV.  RlQHTS  AND  DOTIKB  OF  TknANT. 

cannot  deny  landlord's  title,  i.  556,  658,  659. 
in  what  oases  there  are  exceptions  to  this,  i.  669,  660. 
may  avoid  his  tenancy  by  yielding  to  a  better  title,  i.  560,  661. 
to  avoid  tenancy,  must  surrender  possession,  i.  562,  565  tt  ttq. 
cannot  avoid  tenancy  withont  notice,  i.  562. 
whan  he  may  deny  lessor's  titie,  and  defend  against  it,  i.  660,  661. 
may  be  treated  as  disseisor  if  he  denies  lessor's  title,  i.  563. 
liable  for  rent,  after  denial  of  title,  i.  668. 
may  buy  up  advene  title  after  lease  expires,  1.  664,  665. 
cannot  show  that  lessor  holds  by  fraud,  i.  564. 
cannot  attom  to  a  better  tiUe,  hostile  to  his  lessor,  i.  661. 
by  attormneut,  may  be  liable  to  two  for  rent,  i.  661. 
disclaimer  of  lessor's  titie,  when  ground  of  forfeiture,  i.  666,  671. 
may  lay  foundation  to  work  a  disseisin,  i.  671. 
to  work  a  disseisin,  must  give  exisess  notice,  i.  671. 
V.  AsaiONMBXT  A»D  ScB-LBTTrN9,  i.  607,  623,  594. 
lease  assignable  unless  expressly  restruned,  L  607. 
by  what  form  of  writing  to  be  done,  i.  608. 
how  far  mortgaging  is  assigning,  i.  608. 
liability  of  mortgagee  in  such  cases,  L  522,  528 
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what  amoimt  to  an  alignment,  i.  008. 

what  is  an  afisignment,  and  what  an  nndo'lettiiig,  L  SIO,  US. 
no  privity  betoreen  leseor  and  Bub-lessae,  L  616. 
tenant  may  underlet,  wotess  restrained  by  the  lease,  i.  517. 
but  is  still  liable  for  tike  rent,  L  493. 
lessor  in  such  case  may  sae  lessee  or  assignee,  i.  193. 
lessee  still  liable  as  snre^  for  assignee,  i.  498. 
his  liability  on  implied  covenants  ceases,  i.  483. 
rent  and  reversion  may  be  separated,  i.  630. 
lessor  may  assign  the  revei^n,  i.  617. 
asaigoment  of,  carries  rent,  i.  G18. 

no  attornment  required  in  case  of  assignment,  i.  617t  618. 
assignment  of  reveision  carries  rent,  i.  518,  519,  621. 
efiect  of  assignment  of,  in  bankruptcy,  i.  523. 
assignee  liable  for  rent  of  balance  of  term,  i.  624. 
assignee's  liability  ceases  when  pivit^  of  estate  ceases,  L  498. 
TI.  Loss  OT  FoBBEBBioK  BT  Eyictioh,  &c. 

eSect  of  eviction  to  defeat  claim  for  rent,  i.  G26,  627. 

effect  of  eviction  from  part  by  lessor  or  stranger,  L  526,  S28,  6S3- 

634. 
effect  of,  if  done  by  the  government  or  an  eatanj,  L  427. 
how  far  it  affects  other  covenants  tiian  for  rent,  i  6^. 
eviction  requires  possession  to  be  disturbed,  L  628,  SS9. 
what  acts  of  lessOT  amoant  to,  i.  628,  632. 
what  would  be  a  moral  eviction,  i.  529,  630. 
what  acts  of  a  stranger  do  not  amount  to,  i,  631,  686. 
effect,  if  lessor  withholds  part  of  the  premises,  i.  633. 
if  evicted  by  a  better  title,  tenant  may  resist  lessor's  claim,  L  G6L 
what  may  be  tieated  as  such  eviction,  i.  661. 
rent  revives,  if  tenant  enters  after  eviction,  L  633. 
when  tenant  sot  liable  for  intermediate  rent,  i.  633,  635. 
partial  eviction  affects  no  covenant  except  for  rent,  L  62S. 
TIL  Sdbrendeb  AMD  MERasB. 

what  amounts  to  a  surrender,  i.  118,  646,  663. 

its  effect  on  an  existing  lease,  i.  608,  609,  647. 

does  not  apply  to  an  inta-ase  termini,  i.  444. 

discharges  covenants  in  a  lease,  i.  584,  547. 

does  not  affect  third  parties,  i.  547. 

when  a  sealed  lease  is  surrendered  by  a  parol  one,  L  548. 

when  accepting  a  new  tenant  is,  i.  618. 

when  lessor  must  accept  possession  to  be  one,  i.  549  «f  teq. 

when  lessor's  taking  possession  amounts  to,  i.  649  tt  ttq. 

bow  far  the  act  of,  depends  on  intention,  i.  552. 

aftersuirender  of  possession,  tenant  may  dispute  lessor's  title,  L  562 

me^er  of  term  for  years  in  the  inheritance,  i.  465. 
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when  particular  eeUte  metres  in  reTeraioii,  i.  106. 

what  amoimta  to  a  merger,  i.  5S2. 

must  be  a  union  oi  revaroion  and  term,  i.  652. 

effect  of  union  of  a.  less  term  in  reversion  with  a  bnget  term,  i.  653. 

distinction  between  union  of  terms  in  remainder  and  reversion,  i.  563. 

no  merger,  if  estates  are  held  by  diffeient  rights,  i.  568. 

VnL    BeKT,  WttBM  AMD   TO   WSOK    PiTABl.E,  &0. 

is  BometMng  in  return  for  use  of  premises,  i.  488. 

due  the  last  moment  of  the  day  fixed,  i.  126, 127. 

when  due,  if  no  tune  ia  fixed,  i.  492,  525. 

liabili^  for,  not  dq>eudent  on  entry  bj  lessse,  i.  446> 

goes  with  reversion  in  entirety,  i.  127,  618. 

how  apportioned  by  statute,  i.  127,  128. 

(d  action  for,  in  case  of  assignment,  i.  44S. 

how  far  liablility  to  pay,  affected  by  destmction  of  premisea,  i.  COo, 
606,685- 

doea  not  pass  with  revetsion,  if  due,  i.  618. 

to  whom  payable,  if  payee  is  not  named,  i.  610. 

may  be  se^iarated  from  reversion,  i.  630. 

how  to  be  sued  for,  and  in  whose  name,  i.  520,  62L 

effect  of  paying  in  advance,  i.  522. 

goes  to  heir  instead  of  administrator,  i.  618. 

go«e  to  heb,  though  estate  insolvent,  i.  518. 

none  collectable,  if  tenant  evicted  before  due,  L  626. 

when  apporidonafale,  and  how,  i.  526,  528-580. 

when  suspended  by  acts  of  lessor,  i.  528,  530. 

when  it  rerivee,  after  being  suspended,  i.  628,  680. 

tight  to  recover  not  affected  by  acts  of  strangen,  i.  628,  530. 

eviction  by  government  does  not  affect  it,  i.  626. 

not  affected  b^  any  acts  not  affecting  possession,  i.  681,  682. 

defeated  wholly  by  evictiim,  if  teaant  refuses  to  reenme  possession, 
i.  683. 

covenant  for  rent  independent  of  other  covenants,  i.  636. 

how  affected  by  mortgages  of  the  lessor's  estate,  ii.  185-140. 

none  due  from  mortgagor  to  mortgagee,  ii.  186, 187. 
LEASE  AND  RELEASE, 

as  a  mode  of  conveyance,  ii  425,  447,  448;  iii.  864. 

what  was  requisite  to  give  it  effect,  iii.  364,  855. 

when  it  operates  at  common  law,  and  when  by  way  of  osea, 
iii.  854,  see. 
LEGAL  ESTATES, 

distinguished  from  equitable,  i.  84;  il.  456,  457,  480. 
LEGISLATUBE, 

may  grant  franchises,  ii.  201,  202. 

may  grant  a  second,  if  not  restricted  in  the  firat,  ii.  296. 


.dbyCoOgIc 


6S2  INDEX. 

LEGISLATDItE—  Cor^nued. 

a  power  created  by,  a  eommon-lsw  ooe,  iL  66S. 

boimd  by  a  charter,  aa  a  ooatract,  ii.  296. 

how  for  Donstmctivelj  bound  not  to  inteifera  with  a  -pnat  grant, 
ii.  296,  2B7. 

case  of  Charles  Biver  aod  Warren  Bridges,  iL  206. 

of  soles  made  by  special  act  of,  iii.  211-218. 

li^t  of  exeroising  eminent  domain  by,  iii.  813. 

canoot  take  proper^  of  one  and  give  to  another,  iii.  813,  S18. 
LESSEE, 

his  rights  when  mortgagee,  L  661 ;  iL  18&. 

liable  on  his  covanants  after  aasigjimont  toade,  L  601. 
LETTING  ON  SHABES, 

what  is,  i.  572. 

how  far  it  creates  a  contract  of  lease,  L  672,  678. 

when  parties  to  the  letting  ora  tenanto  in  common  of  tlia  crop,  i  67S, 
575. 

when  the  land-owner  saes  alone  for  injury  to  crop,  i.  673. 

when  the  one  raising  the  cn^  is  the  sole  owner  of  it,  L  672,  577. 

when  tiie  property  in  the  crop  vests  in  owner  of  the  land,  L  674. 

difficulty  of  determining  the  lelatdon  of  the  parties,  L  677,  678. 
LEVYING  A  FINE, 

what  is,  i  87. 
LIBERUM  TENBMENTUM, 

a  freehold,  i.  71. 

snch  as  a  freeman  might  hold,  L  71. 

{Sea  Fribhold.) 
LICENSE, 

what  is,  and  how  created,  i.  6S8. 

vendee  holding  before  deed  mode,  holds  by,  L  BU. 

distinction  between,  and  easement,  i.  629. 

distincljon  between  an  executory  and  exscoted  one,  L  680,  681. 

is  not  assignable,  L  082. 

what  and  how  revocable,  i.  680-637. 

whU  irrevocable,  L  687-^640. 

justifies  and  excuses  acts  done  nnder  it,  i.  637. 

how  far  liable,  if  licenser  revokes  it,  L  682-687,  689. 

if  executed  on  licensee's  own  land,  is  irrevocable,  i.  688;  iL  871. 

to  flow  land,  how  for  waiver  of  damages,  L  680,  n. 

when  licensee  may  remove  BtractniM  erected  by  him,  L  6Mli 

how  far  booud  to  restore  premises  affected  by  him,  i.  610. 

executed,  may  bar  or  suspend  on  easement,  iL  871. 
UEN, 

In  what  it  conusts,  ii.  84. 

by  mortgage,  how  created,  iL  84,  42. 

qf  vendor,  for  pnrchase-mon^,  iL  86. 
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of  vendee,  for  advancea  nude,  ii.  93. 

who  Bifacted  bj  TBudoT's  lien,  ii.  8S-89. 

vendor's  remedy  under,  ii.  &6. 

vendor  may  asBign  his  lian,  ii.  91. 

how  veador  may  waive  this  lien,  ii.  SO,  91. 

in  wh&t  States  this  lien  albwed,  ii.  86,  80,  92,  n. 

mode  of  enforcing  theee  liens,  ii.  98. 

on  title-deeds  deposited  as  secniity,  ii.  82,  86. 

of  vendor  prevails  against  dower  of  vaodee'a  widow,  iL  SS. 

what  creditors  and  purchasers  afiected  by,  ii.  88. 

ihe  right  and  remedy  purely  equitable,  ii.  69,  60. 

by  bailden,  how  far  it  afiects  right  of  dower,  L  208. 
(Sea  Meckamic's  Liem.) 

■by  judgment,  widow's  dow'er,  how  far  subject  to,  i.  208. 
{See  EquiTABLK  Mobtoaobs.) 

judgment  creates  one  on  debtor's  land,  ii.  80  <(  ttq. 
LIFE-ESTATE,  i.  114-128. 

{See  Estates  vob  Lifb.) 

measured  by  the  duration  of  the  natural  life,  i.  117. 

estimated  length  of,  how  measured,  L  126,  298. 
LIFE-TABLES, 

of  chances  for  life,  what  and  when  naed,  L  125  n.,  298, 800;  iL  211. 
UGHT  AND  AIB, 

easements  of,  ii.  801. 

mlea  as  to  acquiring,  ii.  841. 

upon  what  ground  it  may  be  cliumed,  ii.  848,  844. 

how  far  there  may  be  an  easement  in,  ii.  844,  84d. 

right  by  preeeription  generally  denied  in  the  United  States,  iL  84^ 

may  be  gained  by  ezpiees  or  implied  grant,  ii.  847. 

how  far  existing  lights  pass  with  premises,  ii.  806. 

ovw  land  of  a  stranger,  does  not  pass,  unless  andeat,  iL  807. 

bow.  far  vendor  may  stop  windows  in  the  premises  sold,  iL  845. 

by  what  acts  owner  of,  may  loee  bis  right,  ii.  844. 

affect  on  the  right,  of  enlarging  a  window,  iL  845. 

bow  owner  of  land  mt^  pievent  owner  of  house  from  guiung  eas^ 
ment  of,  ii.  SAA. 

(See  FBX80KIPTI01I.) 
LIMITATION, 

what  is  its  meaning,  i.  78. 

distingniBbed  from  condition,  i.  88. 

words  of,  determine  tite  estate,  iL  26. 

stranger  may  take  advantage  of,  ii.  25. 

of  an  estate,  what  are  words  of,  ii.  25,  601,  S08,  eOfl. 

oonditional,  what  is,  i.  261,  262;  iL  622,  624. 

eollatentl,  what  is,  L  868.  - 
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of  chUtel  in  Uil,  on  absolute  gnat,  1.  102. 

to  the  child  of  one  unborn,  void,  as  too  remote,  iL  S6S,  872. 
LIMITATIONS,  STATUTE  OF, 

does  not  run  against  tmsts,  ii.  492. 

applies  to  dower  now,  but  not  formerly,  i.  2S6,  802. 

when  it  begins  to  run  agiunBt  lessor  by  leasee,  i.'  568,  V7L 

will  not  run  in  favor  of  tenant  by  sufferanoe,  L  620. 

may  run  in  favor  of  bia  assignee,  i.  OSl. 

how  it  nuu  as  to  wife,  after  hnaband's  conTeyaniWi  i.  678. 

mortgagor's  ri^^t,  how  barred  by,  ii.  181,  183. 

mortgagee's  right,  how  ban«d  t^,  i.  185, 186. 

from  what  time  it  begins  to  mo  as  to  mortgagee,  i.  187. 

what  acte  by  mortgagee  do  away  a  statute  bar,  iL  181,  182. 
(See  FoBSEBSion  asd  Luutatiov.) 
LINE, 

between  points,  held  in  deeds  to  be  straight,  iii.  408. 
LIHEAL  WARRANTY, 

what  it  is,  iii.  480,  483. 
LIS  PENDENS, 

how  far  notice  to  all  persons,  ii.  147, 148. 
(Se»  PxsDXim  Lira.) 
LIVERT, 

what  is  said  to  lie  in,  L  38;  iii.  802. 

distinction  now  done  away  with,  iii.  840,  862. 

implies  corpofeal  hereditaments,  L  33. 

of  seisin,  when  applied,  i.  S8. 

how  it  was  made,  and  to  whom,  i.  65,  66,  61. 

rotely  in  use  in  United  5tat«e,  and  abolished  in  En^amd,  I.  07. 

bow  applied  in  cose  of  remunders,  L  61,  62. 

public  grant  equivalent  to,  iiL  187. 

deliveij  and  record  of  deed  equivaleot  to,  ii.  442;  iii.  806. 
LOOM, 

heir,  lAot  it  is,  and  its  properties,  L  20. 
LORD,  I 

its  meiutiug  in  a  feudal  sense,  i.  41. 

distinction  between  mesne  and  paramount,  L  41. 

every  freeholder  a  feudatoiy  of  a  superior  one,  L  44. 
LOSS, 

of  deed,  when  presumed  to  give  title,  iii.  64. 

effect  ot,  on  title,  if  it  ooonr,  iiL  871. 
U>UISIANA, 

CharitatU  uses  in  force,  iiL  616  tt  teq. 

Cvrtety  not  reoc^nized,  173. 

2)eed$  need  not  be  sealed,  iiL  271. 

Zkieent,  laws  of,  iiL  27. 
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Dontr  not  reoognixed,  i.  190. 

Limitation  of  real  aotioDS,  iii.  170. 

Realty,  what  property  held  to  be,  L  U. 

Blmiet  inheritable  pioper^,  i  IS. 
LOW-WATER  MAKK, 

what  is,  iU.  Hi. 
LUNATICS, 

may  be  lessees,  i.  461. 

effect  pvea  to  their  deeds,  iii.  246,  262. 


MACHmEBT, 

may  pass  as  realty,  L  IS,  24;  iL  IM. 

wHen  personal^,  i.  24,  25. 
UAONA    CHABTA, 

first  gave  ri^t  to  alien  lands,  i.  IU. 
Ha  effect  on  dower,  i.  166. 

(iSm  Appeitoix.) 
first  anthorized  alienation  ol  land,  L  B4. 
MAINE, 

'    Adwrneement,  laws  as  to,  iii.  40. 
Aliem  may  hold  lands,  i.  75. 
Charitable  luei  in  fores  here,  iii.  521. 
Children,  illegitimate,  how  far  heirs,  iii.  48. 
Common,  tenants  in,  liable  for  waste,  i.  089. 
ConirSnition  to  redeem  mortgages,  order  of,  il.  20S. 
Conveyanea  work  no  forfeitures  of  lands,  i.  120. 
Co-teiumi»  liable  in  damages  to  each  other,  L  625. 
Cttrtety  allowed  here,  i.  164. 

Damagei  for  breach  of  covenants  of  warranty,  iii.  49&. 
Dttd*,  form  of,  in  use,  ii.  442. 

qnitolum,  a  mode  of  oonT^anoe,  il.  iS2;  iii.  860. 

what  oonsldention  in,  sufficient,  iii.  850. 

not  recorded,  valid  to  all  with  notice,  iii.  828. 

equivalent  to  livery  of  seisin,  iii.  878. 
Dtfeatanee  of  mortgage  must  be  part  of  the  transaction,  iL  6l 
Deieent,  laws  at,  iii.  2S. 
J)iM$a*tt  may  convey  his  interest,  iiL  800,  810. 
DiMteitin  of  husband,  how  it  affects  wife  and  heir,  L  181. 
Diveuor,  effect  of  abandoning  the  estate  by,  iii.  64. 
Ditonsg,  effect  of,  on  wife's  ri^t  to  land,  1.  800. 
Dower,  in  all  of  which  husband  was  seised,  i.  268. 

not  in  estates  held  in  trnst,  i.  205. 
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/hwer,  not  in  vild  Unds,  i.  309. 

not  in  landa  bargtiiiied  for,  i.  2SS. 

action  for,  limited  to  twenty  yean,  L  268. 

when  widow  may  elect  or  devise,  L  326. 

what  damage  recovered  in  action  for,  L  283. 

may  be  assigned  in  a  gross  Bum  when,  L  SO(K 
Ejeelmenl  lies  by  mortgagee,  ii.  98,  100, 124. 
EttaUt  in  expectancy  alienable,  ii.  694,  60S. 
Joua  estAt«s  held  to  be  in  common,  i.  624. 

tenancies,  how  for  exist,  i.  52S. 
JointuTti,  who  must  be  parties  to,  i.  817. 

by  what  a  widow  is  barred  of  dower,  i.  3S1, 
Lta»t»,  parol,  create  estates  at  will,  i.  448,  6S9. 

what  must  be  recorded,  i.  4S6. 
LtgiAaiwe  may  dispose  of  land  by  vote,  iii.  20S  e(  teq. 
Lien,  created  by  attachment  on  writ,  ii.  81. 

how  far  deposit  of  deeds  is,  iL  S3. 

how  for  one  for  purchase-money,  iL  S5. 
Limitation  of  real  octionB,  iii.  171. 
Linerg  o/teitin,  deeds  equivalent  to,  iii.  378. 
Married  woman,  may  be  trustee,  ii.  474,  618. 

need  not  be  examined  to  acknowledge  deeds,  i.  260;  iiL  STI> 

may  make  wills,  iii.  fill- 
may  convey  to  husband,  i.  885. 

li^ts  and  powers  of,  i.  877 ;  iii.  254. 

deed  of,  needs  not  to  be  acknowledged,  i.  250. 
Mortgagtt'i  Ktiin,  only  divested  by  deed,  ii.  12& 

when  bwer  lies  by,  ogoiost  mortgngon,  U.  U6. 
MoTtgagt»,  not  proved  to  be  by  parol,  ii.  45,  62. 

pass  R  &«ehold,  U.  100. 

ejectment  will  lie  upon,  ii.  101, 125. 

how  to  be  assigned,  ii.  116. 

may  be  discharged  on  record,  ii.  193. 

bow  forecloeed,  ii.  2aS. 

defeasance  of,  must  be  a  pait  of  the  trsnaoction,  ii,  81,  n. 

equitable,  not  cognizable  by  the  courts,  iL  68. 
Partition  of  estates,  how  made,  i.  401. 
Partaenk^  rights  do  not  snrrive,  L  660. 
Preteriplion,  not  gained  in  light  and  air,  iL  848. 
SkelUy'i  eats,  rale  in,  abolished,  ii.  607. 
retvuUi  in  taU  can  convey  a  fee,  L  113. 
WatU,  form  of  acUon  for,  i.  168,  167, 150. 

when  lies  against  a  dowress,  L  148. 
WUh,  what  witnesses  reqniied  for,  iiL  60S. 

pass  after-acquired  estate,  iiL  609. 
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WUU,  married  women  ma;  make,  UL  611. 

WUnaaa,  how  tnauy  lequisite  to  wills,  UL  608. 
MANCIPI  RES  and  NEC  MANCIPJ, 

what  are  by  the  Bomtui  lav,  i.  3. 
MANORS, 

ancient,  how  created  and  divided,  1.  IS. 

thdr  number  in  England,  i.  47. 

oourte  of,  bow  constitoted,  i.  48. 

none  created  sinoa  statute  quia  tmptorei,  L  63. 

grant  of,  in  New  Yo^  valid,  and  why,  iii.  180. 
MAlfUHE,     . 

when  part  of  Hie  realty,  1.  18. 

when  it  may  be  told  m  personal^,  1.  19. 

laws  as  to,  in  New  Jersey  and  Nortii  Carolina,  i.  IB. 

when  it  belongs  to  a  landlord,  i.  678. 
to  the  tenant  of  a  stable,  i.  677. 
a  way-going  tenant  may  claim  pay  for,  L  10. 
it  passes  with  the  soil,  i.  19. 
MAP, 

of  land,  with  streets,  &o.,  eSect  if  referred  to  in  deed,  liL  485. 
MARRIAGE, 

a  feudal  service  or  duty,  i.  47. 

legal,  a  requisite  of  dower  and  onrtesy,  L  164,  211-214. 

conditions  in  restraint  of,  effect  of,  ii.  8,  S. 

fendsl  n^t  of  selling  or  controlling,  i.  46  el  uq. 

legality  of,  governed  by  lex  loei,  L  212,  218. 

what  forms  exceptions  to  this  role,  i.  218,  314. 

case  of  Brook  e.  Brook,  i.  214. 

if  between  tenants  in  oonmion,  they  still  remun  so,  x.  883. 

settlement,  object  and  nature  of,  i.  881. 

form  of,  (S«  Appendix.) 

effect  of  restraint  of  anticipation  in,  i.  831. 
HARRIED  WOMEN, 

{See  HusBAKD  Ain>  Wirs.) 

in  what  States  may  act  as  trustees,  ii.  018. 

may  take  deeds  of  land,  i.  831,  882. 

effect  of  husband's  dissent  to  such  deed,  i.  884. 

how  far  wife  may  disaffirm  such  deed,  L  884. 

may  join  husbands  in  conveying  their  estates,  i.  884. 

de»d  of,  good,  though  under  age  of  twenty-one,  in  what  States, 
1.  246,  834;  in.  264,  610. 

deeds  by,  forms  required,  and  effect  of,  Ui.  248,  26S. 

how  far  can  make  attorneys,  iii.  268. 

may  bind  their   estates  ion  another's  debt  by  mortgage,  ii.  47 
et  nq. 
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MASRIED  WOMEN  — CenlinwKf. 

righto  of,  as  miTGtiefl,  in  mortgagM  for  hiubuida,  IL  210. 

(5m  the  Statxs  teverrUly.') 
remedy  for  wute  on  their  laud,  L  &86. 
cannot  be  leuees  of  an  estate  b;  estoppel,  i.  1S3. 
eSect  of  hoaband's  lease  of  wife's  land,  i.  468,  4S8. 
may  be  leaaeea  of  land,  i>  Ml. 

how  far  wife's  term  merges  in  hnsbuid's  freehold,  i.  654. 
efiect,  on  wife's  right,  of  hnaband'a  conTeyance  or  diateiain,  i.  180 

878;  iii.  148. 
wife's  right  to  reoorer  her  lands  after  hnsband's  deal^,  iii.  673. 
eSect  of  her  divorce  on  her  right  to  recover  joint^eetate,  L  674. 
not  bound  by  corenanta  in  deeds,  iii<  118. 
bow  far  estc^iped  by  deed  witb  oorenant  of  wamuity,  iii.  116. 
mortgage  by,  void,  though  for  part  of  purchase-money,  iii.  97,  98> 
MARSHALLUfG   ASSETS, 

when  and  how  made,  iii.  19. 
secorities  where  several  are  interested,  ii.  210,  220. 
MARYLAND, 

Advaneemeal,  law  of,  iii.  41. 
Alienage  no  disability,  L  7S. 
AUodial,  lands  held  to  be,  i.  66. 
Bargain  and  talt,  t,  form  of  deed,  ii.  452. 
•  what  consideration  in,  required,  iii.  870. 

Charitable  vtee  not  in  force,  iii.  616. 
Children,  itlegitimate,  how  far  heirB,  iii.  48. 

poettkumouB,  ri^ta  of,  iii.  44. 
Common,  tenants  in,  may  conr^  by  metes,  fte.,  L  054,  065. 
Confiteation  of  lands,  iii.  206. 
Copamenary  in  force,  i.  051. 
Caveaantt,  how  far  mortgagee  liable  on,  i.  628. 
Curteey  recognized,  i.  168,  166. 
Deede,  forms  of,  in  ose,  ii.  841 ;  iiL  800. 

in  what  time  to  be  recorded,  iii.  82L 

one  witness  to,  sufficient,  iii.  276. 

are  evidence  when  recorded,  iiL  821. 
Deieeta,  laws  as  to,  iii.  16,  28. 

of  estates  per  autre  vie,  i.  122. 

half-blood  take  by,  iii.  15. 
Deviie,  when  in  lieu  of  dower,  L  826. 
Diitre$$  lies  for  rent,  ii.  278. 
Divorce,  effect  of,  on  wife's  estate,  i.  811. 
Dower,  may  be  had  in  equitable  estates,  i.  205. 

of  all  the  husband  was  seised  of,  i.  208. 

damages  recovered  in  action  of,  i.  288. 

action  of,  sorrivee,  i.  281. 
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Doioer,  aa  statute  bar  to  the  Mtion,  i.  286. 

ma;  be  set  out  bj  judge  of  probate,  i.  S77< 

wbea  it  me.j  be  Bet  oat  in  gross,  i.  800. 

diatress  for  lent  in  foroe,  ii.  278. 
Ejectment  lies  by  mortgagees,  ii.  102. 
Enrolment  of  deeds  maJces  ttem  eridenoe,  ilL  82L 
Eqaity  o/reden^)tum  not  Eabjeot  to  levy,  ii.  161. 
Eielieat  <iS  the  feodnl  law  onoe  in  foroe,  liL  17,  48. 
Ettata  Ual  changed  to  fees,  i.  112. 
Execution,  levy  of,  on  land,  ii.  81. 
FenutUt  ughteen  yeoia  of  age  may  devise  lands,  Ui.  610> 
Pine*  and  recoVerieo  once  in  nBe,  i.  240. 
Foreclomtre,  who  parties  to  suit  for,  ii.  255  et  nj. 

how  effected,  ii.  265. 
Bein  not  necessary  to  pass  a  fee,  i.  52. 
In/ant  may  bar  herself  of  dower,  L  322. 
Joint  estates,  held  to  be  in  common,  i.  614. 

tenures,  how  far  recognized,  i.  616. 
Jointure,  when  it  bars  dower,  i.  823. 
Lease*,  how  signed  by  agents,  i.  448. 
•  what  not  within  statute  of  frauds,  i.  118,  flU. 

Li/e,  what  table  of  chances  of,  used,  i.  298. 
Xtmttoiion  of  real  actions,  ilL  170. 
Married  women,  rights  and  powers  of,  i.  888> 

may  make  wills,  iii.  510. 
Uortgage,  how  far  proved  by  parol,  ii.  60. 

aftect  of  payment  of,  ii.  128. 

for  future  adTonces,  ii.  151. 

how  foreclosed,  ii.  206. 
Mortgagee,  how  far  liable  on  ooTaiants,  i.  52S. 
Partition  of  estatu,  bow  made,  i.  OSO. 
Preteription,  not  allowed  for  light  and  atr,  il.  846. 
PuT^att-mimey,  Hen  exists  for,  ii.  87,  98. 
Recoveries  onoe  in  use,  i.  216. 
Scroll  equivalent  to  a  seal,  iii.  274. 
ShelUg't  case,  rule  in,  prevails,  ii.  606. 
Usee,  applied  in  deeds,  ii.  441. 
Wills,  what  witnessee  required  for,  iii.  606. 

married  women  may  make,  iii.  610. 
Witnesses,  what  required  for  deeds,  iii.  275. 

what  required  for  wills,  iii.  606. 
UA8SACHUSETTS, 

Acknou^edgment  of  deed  by  wives,  i.  260;  iiL  264,  S09. 

hnsbwids  only  need  make,  iiL  268. 
Advaneemtnt,  law  of,  iii.  40. 
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Agerii,  public,  how  to  execute  dmda,  iii.  279> 
Alienage  no  disability,  i.  75;  iii.  46. 
Altomes,  wife  may  make  deed  hj,  iii.  S59. 
Attornment,  Btatate  of  Anne  in  force,  ii,  788. 
Bargain  and  lale,  in  fiuvro,  not  ralid,  iii.  S7S. 
Bowidaryimu  not  proved  by  reputation,  iii.  d. 
Charitable  utet  in  force  here,  iii,  516. 
Chad,  poathnmons,  rights  of,  ii.  69S;  iii.  48. 

bom  after  will  made,  tokee  aa  heir,  iii.  19. 

illegitimate,  how  far  inherite,  iiL  41. 
CoUaUral  warranty  once  attempted  to  be  used,  iii.  480> 
Colleetor't  deed  most  be  recorded,  iii.  228. 
Common  tenant  in,  liable  for  waste,  i.  089. 
Condition,  benefit  of,  ma;  be  deriaed,  ii.  16. 
Confeifion  ma;  avoid  effect  of  possesBian,  iiL  62. 
Confiscation  of  lands,  how  efiected,  iii.  206. 
ConneetietU  River  not  navigable,  iii.  418. 
Cofttribaiion  to  redeem  mortgages,  order  of,  ii.  SOS. 
Conoeyanee  works  no  fbrfeitnre  of  land,  i.  121. 
Co-tenattl»  liable  to  each  other  in  damagea,  i.  647. 
Covenant  (o  stand  seised,  good  as  a  conveyance,  Ui.  872. 
Cava,  flats,  &o.,  roles  as  to  lines  of,  iii.  42S. 
Creditor'e  elaimt  subordinate  to  dower,  i.  2M. 
Cwletg,  aUoned  here,  i.  164. 

how  it  may  be  forfeited,  i.  182. 
Damaget,  cl^m  of,  by  inortgsgor,  for  land  taken,  ii.  16S. 

recoverable  in  action  of  dower,  i.  283. 

measure  of,  if  warrantee  is  evicted,  iii.  498. 

counsel-feee  not  allowed  in,  iii.  498. 
Deed*,  form  of,  in  use  here,  ii.  440,  452;  iii.  850. 

what  consideration  in,  sufficient,  iii.  271. 

what  equivalent  to  lively  of  seisin,  i.  67;  ii.  448;  iiL  878. 

no  time  {^ven  for  recoifling,  iii.  821. 

not  recorded,  valid  to  all  with  notice,  i.  824. 

of  qnitelum  a  good  conv^ance,  ii.  452;  iiL  869. 

what  will  work  estoppels,  iii.  106,  109. 

collector's,  must  be  recorded,  iiL  228. 

by  husbands  and  wives  of  estates  of  wives,  iii.  25S. 

how  executed  by  public  agents,  iii.  270. 

irhat  constitntes  recording  of,  iii.  818. 

of  a  disussee  conveys  no  estate,  iiL  329. 
Descent  of  estate  per  tattre  vw,  L  122, 124. 

laws  regulating,  iiL  29. 

how  far  Minna  facit  ttipitem,  ii.  740. 

half-blood  take  hj,  iii.  16. 
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HASSACHUSETTS—  ConHmud. 

Dtmtt,  gnntor  ma;  nuke  of,  Ilia  beocAt  of  %  aonditioii,  i.  15, 17 

what  estata  puBM  hj,  80. 

when  widow  maj  elwt  aa  dowar,  L  834. 
DUitiiin  ot  hnsband,  how  it  afisote  wife,  L  181. 
Dotetr,  early  statato  ai  to,  i.  187. 

how  for  may  be  had  in  eqnit^ila  aetatea,  L  SOS. 

cot  vibjeet  to  maohanie'a  liana,  L  208. 
to  husbaad'a  debta,  L  S6S. 

not  to  ba  aet  out  in  wild  lamda,  L  SOS. 

not  barred  by  elopement  of  wife,  i.  343. 

law  aa  to,  U  vifa  ia  dinmed,  L  244,  800. 

right  to,  takaa  praoodaDce  of  ereditoia,  L  SH. 

not  afEaoted  by  oonv^ing  a  gtttXat  estate,  1.  SH. 

extenda  to  all  huaband  waa  aeiaed  of,  i.  S68. 

in  eatatea  for  year!,  If  fifty  onexpiTed,  i.  200. 

action  for,  liaiited  to  tvanlgr  yean,  i  306. 

nay  be  aet  oiit  by  judge  ot.  probata,  i.  275. 

addon  at  law  tor,  anatained,  i.  370. 

of  demand  befme  commencing  aotion,  L  S77.  » 

of  dunagaa  leoorarabla  in,  L  S82. 

whea  asaigned  in  a  gtoas  anm,  i.  800. 

law  as  to,  in  caaes  of  dlTOvoa,  L  809. 

when  widow  may  alaot  aa  a  ahue,  L  188. 

how  aaaigned  when  the  eatate  ia  onder  mortgage,  IL  200. 
EiAeal  an  incident  of  aorarelgnty,  iiL  48. 
Eitoppd,  what  deeds  work  aa  anch,  iiL  100, 100. 
Execution,  levy  of,  on  land*,  ii.  81. 

on  eatate  of  mortgagor,  iL  168. 
Expectant  titatet,  how  far  alienable,  ii.  606,  710. 
Plau  belong  to  adjoining  upland,  iii.  410. 
Half-bhod  take  aa  hein,  iiL  IS. 
Imwrwtce  of  mortgaged  ptoptaty,  niln  aa  to,  iL  881. 
Joint  eatatea,  held  to  be  in  common,  L  044. 

tenanciea,  how  fai  thqr  exiat,  L  040.  , 

Jointuret,  who  are  parties  to,  L  817. 

what  will  bar  wife'a  dower,  L  82L 
Land  patenO,  law  as  to,  iiL  203. 
Landi,  public  ownership  of,  iiL  180. 

rig^ta  to,  under  the  charter,  iii.  180,  209. 

granted  by  Totea  of  l^ialatare,  iiL  308. 

what  is  included  nndar  tha  name  of,  i.  81. 
LtatM,  parol,  oreaU  eatatM  at  wiU,  i.  448,  608,  018. 

what  most  be  by  deed,  L  417. 

statute  ol  da  Hen.  VUL,  o.  84,  In  flme  hve,  i.  400. 

what  most  ba  teocffded,  L  408. 
TOE.  bj.  41 
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MASSACHUSETTS  —  Conttnutd. 

L«aM*,  how  exocoted  \ij  Kttomqr,  L  446. 
Lim,  attachment  of,  on  meane  prooesa,  ii.  81. 

toeohaiuc'a,  lawi  u  to,  Ui.  221. 
Life,  chuices  of,  how  estimated,  L  126,  207;  U.  214. 
Limitatufn  of  real  actioni,  iii.  170. 
Lwtry  of  teitin  dispenBad  ^th,  i.  67. 

delivery  of  deed  equivalent  to,  i.  68;  iL  448;  liL  8TO. 
Marritd  vomert,  lighte  and  powen  of,  L  889. 

ma;  act  as  tnutee*,  ii.  618. 

may  make  wills,  iii.  610. 

maj  lelaase  dower  by  separate  deed,  L  246. 

origin  of  joining  in  deed  with  hnaband,  L  249;  Iii.  2S8. 

need  not  be  examined  to  acknowledge  bar  deed,  1.260;  liL 
268. 
Mtmrnae  River  not  navigable,  iii.  418. 
Mili-monert  may  flow  lands  of  othen,  i.  689. 
JUincf,  charter  of  MaaBachnaetti,  provieions  for,  iiL  89B. 
Mortgage,  not  to  be  proved  by  parol,  ii.  60. 
,  paasea  a  freehold  in  the  land,  ii.  109. 

seisin  created  by,  only  diveet«d  hj  deed,  iL  127. 

how  to  be  assigned,  ii.  116. 

action  at  law  to  enforce,  ii.  126. 

demandant  in,  cannot  recover  damag«e,  ii.  187. 

may  be  discharged  on  record,  ii.  192. 

order  of  contributing  to  redeem,  ii.  203. 

how  foreclosed,  ii.  S43,  268,  209. 

foredoBure  applies  only  to  l^;al  mortgages,  ii.  280. 

Btatate  regulates  sale  under  powers  in,  ii.  76. 

form  of  judgment  in  suit  on,  ii.  127. 

rule  OS  to  insuring  property  under,  ii.  281. 
Mortgagee,  executor  of,  may  s^  the  estate,  ii.  42. 

when  he  may  charge  for  servioea,  ii.  236. 

has  tlie  seisin  of  the  lands,  ii.  108. 
Mortgagor,  clMms  damages  for  land  takan,  ii.  166. 

may  bring  bill  without  a  tender,  iL  181. 

interest  of,  may  be  levied  on,  ii.  168. 
Notice,  what  to  detenniue  estates  at  will,  L  610. 
Partitiort,  how  ntade  of  mills,  i.  688. 

of  common  lands,  how  mode,  i.  688,  690. 
Potiemoa,  effect  of,  defeated  by  parol  admiseitm,  iii.  04. 
"  Praymg  in  aid  "  no  longer  used,  L  128. 
Pretcr^ion,  limited  to  twenty  yean,  il.  818j  iii.  68. 

none  for  li^t  and  ait,  ii.  846. 
Proprteton  of  common  lands,  powers  of,  L  686. 
Qmlelain^eedi  convey  lands,  ii.  462;  ilL  860. 
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UASS  ACHUSETTS  —  Contmvtd. 

Steordmg  deeda,  no  tima  fixed  for,  iiL  S22. 

Rteootria,  common,  aboluhed,  i.  Ill,  2«. 
once  in  use  here,  i.  Ill,  246. 

Btmamden  not  kfiected  by  Hpfnajjng  prim  Mtate,  iL  6U> 

Rent,  esUtee  in,  asist  here,  ii.  277. 

Rintn,  what  are  not  navigable,  iiL  418. 

SkdUy't  eatt,  role  in,  aboliahed,  iL  807. 

SoU,  fee  of,  in  the  Commonwealth,  at  the  Berolutioii,  iii.  180. 

StatuU  of  82  Hen.  TUL,  o.  M,  in  foroe,  L  466. 
of  82  Han.  VTH.,  o.  28,  in  foroe,  i.  673. 
of  Amte,  as  to  attornment,  in  foroe,  ii.  788. 

Sttffi-rance,  tenant  at,  to  pay  rent,  i.  614. 

Tenaneg,  from  year  to  year,  not  in  nse,  L  618. 

Tenant  in  tail  may  convey  a  fee,  i.  112. 

WatU,  actions  for,  Ibim  of,  i.  153,  166,  167, 159. 

Widow'*  qaaranliatf  what  ia,  L  272  et  leq. 

Wm,  estates  at,  how  determined,  L  610. 

ITtU*,  what  witnesses  required,  iiL  506. 
pass  after-acquired  estates,  i.  4&6. 
MATERIALS  FOE  BUILDINGS, 

when  real  and  when  personal,  i.  9, 15. 
UAXIMS, 

Aeett*orivm  non  dueil  nd  uqititur,  tea.,  iiL  891. 

Cotemporanea  expoMitio  at  optima,  iiL  884. 

C^ifW  eit  tolmit  ejut  ttt  vtqae  ad  ealvm,  L  4. 

Cweunque  cUiquii  quid  concedit  eoneedert,  &c.,  ii.  802;  iiL  886. 

fleUgatuM  nonpolat  deUgart,  ii.  860,  618. 

Faiia  dtmonttratio  non  noett,  iii.  868. 

Id  eertvm  M  quod  eertmn  rtddipoltat,  L  441;  iii.  263. 

Uortiiui  exitv*  lum  ett  enftw,  i.  179. 

Qui  tentit  eommodum  tentin  debet  et  omtt,  ii.  198. 

Quieqaid  planialw  tola,  lolo  eedit,  i.  8. 

Quotiti  in  verHi  nidla  ett  aminguitai,  &c.,  iii.  884. 

Seitina  /adt  ttipitent  non  Jul,  ii.  740. 
MEANING, 

of  terms  in  deeds,  parties  to,  may  fix,  iii.  886,  408. 
MECHANIC'S  LIES, 

sales  to  satisfy,  iii.  221. 
MERGER, 

when  it  operates  and  applies,  i.  107,  118. 

does  not  apply  in  case  of  estates  tail,  L  107. 

when  interest  of  mortg;agor  and  mortgagee  mei^^,  i.  104-196,  28(L 

when  wife's  term  merges  in  husband's  freehold,  L  453,  454. 

not  prevented  by  an  intervening  contingent  remainder,  L  106. 

of  legal  and  equitable  estates  deetroys  the  trust,  ii.  607. 
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ti  temainder  and  ptuiicBlu'  estete  whan  it  dOM  sot  dMrtioy  tl 
Tenudnder,  ii.  {iSi. 
aSESNS  LORD,  i.  4S. 

profit*,  what,  woA  bow  recorered,  i.  660. 
moT^agee  canmot  recovar  far,  of  nuMlgagcr,  ii.  187. 
MESSUAGE, 

of  vhat  it  oonsiita,  and  wbat  it  embracM,  iil.  896. 
MICHIGAN, 

Aecmmilalion,  lawi  ■■  to,  ii  7S6. 

Adpaneement,  law  of,  iii.  40. 

Alienage  no  diaabilitf,  i.  76. 

Bargain  and  itUt,  a  form  of  deed,  U.  4^ 

CoUtelor't  deed,  evidence,  iii.  228. 

Conaion,  tenants  in,  liable  for  waste,  L  68(1. 

Contingency,  how  far  eatatea  affected  by  Temoteoeag  ef ,  fi.  696. 

ConHngtjit  future  eatatea,  liow  created,  ii.  6M. 

Conveyance  works  no  forfeitnie,  i.  120. 

Co-tertemlt  liable  in  damagea  to  aach  other,  1.  H7. 

Curleay  abolished,  i.  lU. 

Deed,  quitclaim,  a  form  of  conTeyanoe,  ii.  490. 

two  witneues  requisite  for,  iiL  275. 
Deicent,  of  estates  per  autre  vie,  i.  124. 

laws  of,  iii.  30. 
Diueaee  cannot  convey  land,  iii.  SOS,  AlO. 
Divorce,  effect  of  on  wife's  land,  i.  810,  311. 
Dower,  of  all  husband  was  Bai«ed,  i.  26S. 

cot  affected  I7  ieeret  oonveyaaoe  before  eorertom,  i.  217. 
Ettalee  abridging  prior  ones  good,  ii.  486. 

expectant,  may  deaoeud  and  be  alieasd,  ii.  487. 

tail,  how  changed  to  fees,  i.  112. 
ExecMumi,  how  levied,  ii.  29. 
Foreeloture,  Bait  for  and  for  debt,  ii.  226,  220. 
Freehold  maiy  be  created  in  futurv,  ii.  692,  698. 
Joint  estates,  held  to  be  in  ooiomon,  i.  844. 

teoandee,  how  far  they  exist,  i.  646. 
Leaiei,  how  signed  by  agents,  i.  (03. 

what  require  to  be  recorded,  i.  466. 

what  not  within  statute  of  fraoda,  L  614. 
Ximilation  of  real  actdons,  iii.  172. 

.  upon  "  failure  of  itene,"  il.  736. 
Marrial  mnn^n, 'rights  and  powen  of,  L  880. 

may  make  a  will,  iii.  610. 
Mortgage*,  may  be  [owed  I^  parol,  u.  60w 

only  form  liens,  ii.  111. 

for  fntore  advanoes  good,  iL  164. 
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UICHI6  AN  —  Contmvtd. 

Mortgage,  bow  foreclmed,  ii.  2B8,  264. 

Bning  for,  and  for  the  debt,  ii.  S29,  237. 

in  sales  under,  mortg^ieea  nut;  bid,  iL  7G,  78. 

intereat  sf  mortgagor  levied  on,  iL  164. 

Partition  of  eetatei,  how  made,  L  60S. 

Perpetuity,  nils  aa  to,  ii.  782,  733. 

Posthwmoui  ehiidren,  law  aa  to,  iii.  44. 

Remainden,  nob  aSeotod  hj  defeating  ^nvx  eatate,  iL  SMt,  b94. 

ScrMl  eqniyale&t  to  a  seal,  Iii.  274. 

SheUej/'t  COM,  rule  in,  abolished,  ii.  607. 

Wa*te,  action  for,  m  what  form,  i.  168,  168, 169. 

Widovi'i  qwxrantitit,  what  ia,  i.  272  d  mq. 

WiiU,  married  wtxneu  may  make,  iii.  508,  B08. 

Wilneaa,  two  required  for  a  deed,  iii.  276. 
what  required  for  «  Will,  iii.  &06. 
MTLITARY, 

tennrea  and  servioea,  what  wwe,  i.  42,  46. 

the  most  honorable  of  feudal  seiricee,  i.  4S> 

aboliahed  by  statute  ol  Chvlea  II.,  1.  U. 
MILLS, 

how  dower  in.  Is  aaaignsd,  i.  287. 

effect  of  prior  applicatkm  <d  water  for,  ii.  S61. 

one  may  erect  a  mill  on  a  stream  abore  an  existti^  one,  iL  861,  S53> 

how  potion  of,  may  be  made,  i.  682,  683. 

one  may  not  obstruct  an  eziating  mill,  ii.  863. 

owner  of,  may  discharge  water  from,  and  dear  raoe-way  of,  ii.  SS2. 

Ob  artifidBl  atreams,  not  the  aame  rights  of ,  as  on  notwal,  iL  867. 

statnte  right  of  Sowing  lands  for,  ii.  861. 

easement  of,  not  lost  fay  change  of  aae,  iL  S62. 

what  passes  vndec  a  grant  <d,  or  land  for  mill-daak,  iiL  SST. 

what  a  grant  of  a  saw-mill  will  carry,  iii.  887. 
(&»  Watks.) 
UILL-STONES, 

when  part  (J  the  realty,  i.  14. 

vatES, 

dt  property  in,  i.  17. 

may  be  owned  separate  from  Uie  aoil,  i.  17> 

owner  of,  must  gaard  the  entrance  to,  L  17. 

owner  must  support  the  silrfaee,  i.  16. 

when  corporeal  and  when  incorporeal,  L  17. 

ore  "  in  place,"  corporeal  hereditamenta,  L  17. 

a  right  to  dig  ore  incorporeal,  ii.  678. 

the  corporeal  divisible,  the  other  not,  it.  S77;  ilL  801. 

what  passes  under  grant  of,  iii.  680,  800. 

may  be  a  freehold  in,  separate  from  snrfac«,  ii.  876)  iiL  868,  SSIk 
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VINES— CoHfmNAf. 

minerals  ia,  ma;  belong  to  difiamit  oim«n,  U.  STOb 

how  putition  of,  made,  i.  082. 

of  dower  in,  i.  287. 

mnat  be  wrou^t,  not  to  disturb  sorfaM,  ii.  862. 

haw  far  this  extends  to  honsee,  tie.,  ii.  86S. 

bow  far  tenant  of,  ma;  work,  i.  466. 

when  working  of,  ia  waste,  i.  144. 

when  mntgagee  allowed  for  working,  ii.  229. 

of  gold  and  silTer,  I^  oommon  law,  belong  to  the  crown,  IL  881; 

iii.  &91-3M. 
in  California,  New  Tca'k,  and  Ge(»gia,  belong  to  tlia  landowner, 

ii.  881;  iiL  S01-S94. 
laws  as  to,  in  California,  ii.  87S-882;  iiL  8»8. 
lUNNESOTA, 

^ccwmWofibn,  restriction  as  to,  ii.  78fi. 
^<^i>(nH;(Bi«nt,  laws  as  to,  iii.  40. 
Bargain  and  *aU,  a  mods  of  oonveyanoe,  iL  462. 
ChSdrm,  poathumons,  rights  of,  iL  7S4;  iiL  44. 
Conarum,  tenants  in,  liable  for  waste,  L  689. 
Cottlmgency,  remoteness  of,  affecting  estates,  iL  £96. 
Contingent  futnre  estates,  how  created,  ii.  694. 
Coniriinaing  to  redeem  mortgage,  oider  of,  iL  205. 
Conveydnce  does  not  work  a  forfeitore,  i.  120. 
Covenanti,  none  implied  in  deeds,  iii.  489. 
Curtay  allowed  b;  statate,  i.  164. 
Deedt,  of  qnitclaim,  oonT^  land,  iL  490;  ilL  341. 

forms  of,  and  mles  as  to  making,  iL  490;  iiL  &41,  842. 
Dtieent,  laws  of,  iii.  80. 

of  estates  per  autre  vie,  L  122. 
Divorve,  effects  of,  pn  wife's  lands,  i.  810,  811. 
EtIaU,  abridging  a  prior  one,  valid,  U.  692-69S. 

expectant,  descend  and  are  alienable,  iL  693-606^ 

per  autre  trie,  descent  of,  i.  122,  124. 

tail,  abolished,  i.  112. 
Foreeloeure,  of  mortgages,  how  made,  ii.  264. 

suing  for,  and  for  the  debt,  iL  226,  229. 
Freehold  may  commence  in  futuro,  ii.  692,  698. 
Joint  estates  held  in  common,  i.  644. 

tenancies,  exist  how  far,  L  646. 
Lmitation,  of  reid  actions,  iiL  172. 

npon  "  failure  of  issue,"  ii.  736.  . 

Married  leotnen,  rights  and  powers  of,  L  889;  iiL  877> 
Uortgaget,  how  foreclosed,  ii.  364. 

on  sale  under,  mortgagee  ma^  bid,  iL  76,  76. 

^ored  bj  paioT,  ix.  SO  et  teq. 
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Partidan,  how  made,  L  OM. 
Perpttuitg,  nilM  h  to,  ii.  782,  7SS. 
lUmaiitden,  effect  oa,  of  delwtitv  piar  tstata,  iL  699. 
RvU  in  SMUj/'i  com  abduhed,  li.  607. 
ScnU  eqniTalent  to  a  ital,  iii.  274. 
Wtute,  addon  for,  form  of,  i.  167, 168. 
Widow'*  qwirattine,  what  is,  i.  272  tt  m). 
WUl,  what  witneHes  to,  nqoind,  iiL  606,  607. 
MISSISSIFFI, 

Advaacemmt,  laws  of,  iiL  10> 

Alieiu  may  hold  lands,  i.  76. 

Bargain  and  taU,  a  mode  of  oonveyanoe,  U.  463; 

CAoHtaU*  KM*,  how  far  adi^>ted,  iii.  621. 

Children,  ille^timate,  how  far  heirs,  iiL  il. 

pogthnmoDS  rights  of,  iiL  736. 
Contingent  remainder  may  be  without  a  prior  estate,  {L  698. 
CovenanU,  what  words  in  a  deed  make,  iiL  186, 189, 19a  ' 
Curieig  adopted,  L  161. 
Deed*,  what  forms  of,  sufficient,  iiL  S6S,  860. 

a  scroll  a  seal,  iii,  274. 

may  be  goodif  sealed  only,  ilL  266. 

one  witoeaa  snffloieiit,  iii.  27S. 

equivalent  to  liTBiy  of  seisui,  iii.  S7S. 

in  what  time  to  be  recorded,  iii.  818. 

when  TMorded,  used  in  evidenoe,  iiL  821. 

if  not  recorded,  ralid  to  snch  as  have  notioe,  ilL  83S> 

of  quitclaim,  a  form  of  eonveyanoe,  iiL  360. 

depoeit  of,  createa  a  lien,  ii.  81. 
Detceni,  laws  of,  iiL  SO. 
Demte,  what  estate  it  cairlee,  L  86. 
Di**ei*ee  cannot  convey  lands,  iiL  809. 
Diitrett  lies  for  rent,  iL  278. 
Dotoer  in  all  husband  died  seised  of,  L  260. 
Ejectment  lies  ap<ai  a  mortgage,  ii.  98. 
Emte*  tail,  how  far  allowed,  i.  112. 
FemaU*  ei^teen  years  old  may  devise  lands,  iiL  610. 
FreeMd  eMlatet  created  in  /utwv,  ii.  602. 
Heirt  not  required  to  pass  a  fee,  1.  62. 
Joint  estates  held  to  be  in  common,  L  621. 

tenancieB,  bow  far  prevail,  L  62S. 
Leate*,  what  not  within  statute  of  bauds,  L  118,  611. 
Limitalion,  of  real  actions,  iii.  178. 

upon  "  f^nre  of  issue,"  iL  786. 
ZtDsry  qfieitin,  deeds  equivalent  to,  iiL  876. 
Married  women,  rights  and  powers  of,  L  888. 
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Marttfogee't  claint  boned  hj  l&pM  id  tiiM,  ii.  IdS-Ufc 
Mortgage*,  bow  auigiied,  iL  11& 

tamrfcmaloMd,  ii.26S. 

may  be  dischai^ed  on  racord,  ii.  19S. 

when  bound  \f3  limitation,  ii.  18&. 

ejectment  liee  upon,  ii.  101. 

may  be  proved  by  pteol,  ii.  51> 
UoTtgagor,  to  ledMut,  must  first  ttndiT  tba  diU,  iL  18L 
Partitum,  how  made,  i.  696. 
Parckau-money,  a  lien  on  land,  il.  03. 
Recording  deedt,  time  given  for,  iii.  818. 
Etmamden  ttot  a&eoted  by  ohaoge  in  prior  aitoto,  iL  608. 
Rule  in  SheUeg'i  com  aboUahad,  iL  007. 
WaMt«,  what  actitna  lie  for,  L  160. 
Widou,  may  elect  dower  or  dsrioe,  L  S25. 
Widovff  quanmtuie,  what  is,  i.  372  «  mj. 
H'iiaMMs,  what  requiied  for  a  will,  iiL  KM. 

one  Bofficient  for  a  deed,  iii.  276. 
MISSOITBI, 

Advanetmtnt,  laws  as  to,  iii.  40. 
Alietu  may  bold  lands,  L  76;  ti.  44. 
Bargain  and  tale,  fonu  of  oonveyaBoe,  11.  463. 
CUUrtn,  illegitimate,  how  far  heirs,  iiL  42. 

porthDmOQS,  their  ri^ts,  IiL  44. 

of  marriage  annnlled,  Intimate,  iii.  4S> 
Common,  tenants  in,  liable  for  waste  to  each  otlisr,  i.  080. 

liable  ior  waate  done,  i.  680. 
Ctmtmgent  remainder,  without  prior  Mtata,  ii.  608. 
Cotenantt,  of  warran^,  when  attach  to  land,  HL  407,  lb 

what  words  in  deeds  oieate,  UL  48C,  480,  400,  4S1. 

how  they  are  ootutriwd,  iii.  491. 

damages  for  breach  dt,  iiL  408. 
Curtay  allowed,  L  164. 

entry  on  land  by  wife  not  aeotmtirj  to  tt,  L  17S> 
Deedt,  recorded,  nsed  in  evidenos,  iiL  821. 

what  ooostitatei  reeoiding,  iiL  818. 
Detcent,  laws  of,  iii.  80. 
Devite,  what  estate  it  oani«,  L  86. 
iJinorcc,  effect  of,  en  wife's  estate,  i.  810. 
Dower,  azifits  by  law,  L  188. 

bamd  by  elopement  of  wife,  i.  248. 

of  all  husband  was  saaed,  L  36S. 

damages  recovered  tn  aollon  for,  L  381,  2S3. 

(s  devise,  how  widow  may  elect,  L  828. 
Betatei  tail,  how  changed,  i.  112. 
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Exacutum,  lory  of,  on  Und,  ii.  81,  n. 
FoneUmrt,  ening  for,  and  for  debt,  U.  3fiL 
who  parties  to  proceu  for,  ii.  350  tt  leq. 
how  effected,  ii.  Seo. 
Fredtoldi  in  futjiro,  how  oreatod,  IL  693,  60S. 
Beirt  DDt  reqoiaila  to  a  fe«,  i.  63. 
Joint  MtatM,  held  to  be  in  oommon,  i  016. 

tenandeB,  how  far  exist,  L  616. 
Jomttire,  what  ban  dowsr,  i  823. 
Jvdgmetitt,  liana  on  land,  ii.  31,  n. 
Letuet,  how  ezeented  b7  agents,  L  446. 
parol,  create  estatea  at  will,  L  446. 
Ztmifattm,  of  nal  actions,  iii.  172. 

npon  "  failure  of  iasna,"  iL  686. 
XarrM  women,  ri^ta  and  powers  of,  i.  880. 
Mortgaga,  piored  hy  parol,  ii.  60  «(  Mg. 
discharged  npon  record,  ii.  Idl. 
how  foreclosed,  ii.  S66. 
who  parties  to  the  prooess,  ii.  264,  267. 
Parlition,  how  made,  i.  698. 
PurtAtue-maney,  lien  exiats  for,  iL  92,  M. 
Remainder  not  afiectad  by  defeating  prior  estate,  ii.  6H> 
Rule  in  Sheliey'i  aui  abolished,  ii.  607. 
SeroO  oqniTalent  to  a  seal,  ill.  274. 
Waste,  form  of  action  for,  L  168, 168. 
Widow't  quarvntiiu,  what  is,  i.  379. 
WiUt,  nuuried  women  may  make,  iii.  610^ 
lAat  witnesses  necesiarj  for,  iii.  606,  607. 
MISTAKE  OF  FACT, 

and  law,  dlfferaooa  in  affeot  of ,  UL  88. 
UONET, 

when  treated  as  fealty,  i.  81. 
dower  may  be  had  in,  L  200,  207,  236. 
curtesy  may  be  had  in,  i.  106. 
HONUMENTS, 

always  gorem  in  fixing  bomidaiies,  iii.  406,  407. 
fixed  after  deed  made  bind  the  partiaa  to  it,  iii.  40V. 
UORTGAGGS, 

I.  Their  Natukk,  Histokt,  asd  Four. 
1.  natore  and  definition  of,  ii.  84-80. 
how  iflgarded  at  oommon  law,  il.  84--SS. 
distinction  between  vivum  and  mortuum  vadimn,  iL  87. 
Welsh,  once,  but  not  now  in  use,  ii.  87. 
how  distingniabed  from  rent,  ii.  276,  277. 
how  distinguished  from  condition  at  law,  iL  86,  86. 
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how  they  difier  from  oontntot  to  raeonrey,  ii.  3S. 

effect,  at  common  law,  of  condition  broken,  iL  M. 

efiect,  now,  of  perfomung  condilioa,  ii.  86. 

if  once  »  mortgage,  always  such,  iL  81,  S2. 

who  haa  posseagion  of  the  estate,  ii.  S6. 

when  they  go  m  realty  to  heira,  ii.  120, 141. 

when  tbey  go  as  personal^  to  ezecuton,  ftc,  iL  40, 141. 

how  far  it  ia  a  oonTeyance  in  fee,  ii.  116, 133. 

how  far  snbjacta  of  devise  aa  land,  ii.  139. 

in  what  Statea  they  are  an  attUe,  and  in  what  not,  iL  97,  78. 

this  difference  caosed  by  didum  of  Lord  Mansfield,  iL  9fi. 

Martin  v.  Mowlin,  comments  of  jndgea  on,  ii.  99, 100. 

roles  reanlting  from  doable  natnre  of  mortgagee,  iL  97. 

how  far  an  alienation  to  affect  LnsuraDOe,  u.  16S,  166,  283,  23L 

made  after,  does  not  afEect  a  mortgagor'a  will,  iL  ^6L 

aro  such,  if  intended  for  aeciuity,  iL  42,  66. 

histoiy  of,  ii.  37,  89. 
,    ori{pn  of  eqnity  of  redemption,  iL  88,  89. 

claa^fication  of,  in  United  States,  ii.  97-112. 
S.  what  Bofflcient  in  form,  ii.  68,  66,  69. 

to  oreate  a  lien,  most  be  by  deed,  iL  112-116. 

what  conveyance  oonatitates  one,  iL  42,  46,  65. 

if  intended  for  security,  it  is  one,  ii.  48. 

how  proved  to  ba  by  parol,  ii.  49,  62, 

how  far  inadequate  consideration  a  proof,  ii.  69. 

if  in  form  one,  cannot  b»  negatived,  ii.  61,  62, 

what  form  of  daf$asanoe  sufficient,  ii.  44,  46. 

how  distiogniahad  from  agreement  to  mortgage,  iL  SB* 

how  distinguished  from  a  right  to  repurchase,  iL  66, 

if  firat  discharged,  a  second  takes  its  place,  iL  112. 

how  far  an  existing  debt  essential  to,  iL  46,  49. 

what  a  aufflcient  description  of  the  debt,  ii.  46-49. 

of  the  condition,  if  part  is  nnpaid,  all  shall  ba  dae,  iL  68. 

of  conditions  for  support,  what  rules  apply,  iL  65. 

lien  of,  not  affected  by  changing  form  d  debt,  iL  186, 190. 

form  of  defeasance  at  law,  ii.  44,  46. 

form  of  defeaaance  in  equity,  ii.  46,  63,  66. 

deed  invalid,  if  defective  in  atatute  form,  iL  68. 

what  a  breach  of  condition  of,  ii.  300. 

if  simultaneous,  what  rule  applies  to,  ii.  66. 

howfar  affected  by  the  debt  secured  bong  negDtaaUe,ii.  246  «  sag. 
8.  what  may  be  the  subject  of,  ii.  40-42. 

of  another  mortgage,  and  effect  of,  iL  40. 

cannot  be  of  a  sure  possibility,  iL  42. 

of  a  lessee's  interest,  how  far  an  aaugnment,  IL  476,  477,  489. 

what  interests  and  property  pass  under,  iL  167, 166. 
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4.  with  power  of  sale,  law  u  to,  iL  63,  74,  75,  7S. 
the  power  mirrives  to  mortgagee,  id.  68,  OB. 
how  the  power  to  be  exercised,  ii.  63,  72,  74. 
efiect  npon  tiia  power  of  payment,  ii.  77,  127, 
are  subject  to  redeanption  and  forecloenie,  ii.  70 
power  of  sale  paaaeB  to  aBsi^ee,  ii.  77. 
6.  made  to  secure  future  adranceSr  ii<  151, 166. 

how  far  sooh  are  preferred  over  junior  mortg^^es,  iL  158-150. 
failare  to  pa;  instalment  ma;  make  a  breach  ae  to  the  whole  debti 

ii.  64, 176. 
joint-mortgages,  witli  ri^t  of  smrivor,  i.  470;  ii.  141-148. 
to  be  such,  the  debt  must  be  joint,  i.  670;  ii.  141-148. 
when  foreclosed,  owners  are  tenants  in  commoa,  ii.  141-148. 
n.  REcOBDiHa, 

effect  of  priority  of,  iL  14S,  100. 

of  recording,  as  notice,  ii.  143-147. 
who  bound  by,  without  record,  ii.  146. 
within  what  time  required,  ii.  143-147. 
when  one  first  recorded,  is  poetponed  to  other,  iL  149. 
supersedes  the  doctrine  of  tao]cing,  ii.  149. 
of  no  effect,  if^not  properly  executed,  ii.  146. 
effect  of  mistake  in,  ii.  148-147. 
bow  far  record  of  aasignment,  notice,  ii.  147, 166, 106. 
noting  for  registry  equivalent  to  recording,  iL  147. 
HL  AssiaNMENT  OF,  ROW  Mape,  ii.  116-119. 

when  deed  of  pretuiMS  conHtroed  to  be,  ii.  116,  118. 

bow  far  negotiable  in  character,  ii.  246,  247. 

when  debt  most  pass,  to  effect  one,  ii.  117, 118. 

in  what  States  a  deed  necessary,  ii.  113. 

when  assignee  of  legal  estate  trustee  for  the  debt,  IL  119, 122. 

rights  of  assignees  afiected  b;  lex  loci,  ii.  12S. 

in  what  States  aaaignment  of  the  debt  passes  Uie  estate,  ii.  121, 

122,  124,  125. 
when  payment  construed  an  asaigiunent,  L  328;  iL  182, 178, 179, 

181,  102. 
what  is  a  discharge,  and  what  an  assignment,  ii.  191, 192. 
assigmnent  of,  when  a  payment,  i.  22S. 
however  made,  rights  under,  the  same,  ii.  122. 
aasigument  of,  carries  power  of  sale,  ii.  77. 
assignees  hare  ri^ts  and  liabilitjes  of  assignors,  U.  112. 
how  far  assignee  liable  to  mortgagee  for  the  debt,  i.  231 ;  it  118, 

208. 
second  mortgage,  an  assignment  of  mortg^or's  rights,  ii.  112. 
effect  of  record  c4,  between  two  ass^eea,  ii.  116, 155,  166. 
how  far  recrard  of  assigninent  is  notice,  ii.  147, 156, 166. 
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Msignee  of  mortage  should  notiff  mortgagOT,  iL  147. 
tender  or  paymeDl  to  mortgagee  good  till  Doljoe  giren,  ii.  118. 
tackiiig  mortgage  not  adopted  in  United  States,  ii  140,  160. 
when  a  new  debt  may  be  tacked  upon  an  axistiug  mortg^e,  ii.  160. 
17.  Tbost  MoRTOAfizB,  Natdkb  or,  iL  7S-S1. 
how  cr««t«d,  and  rigbta  under,  ii.  78,  79. 
how  diifer  from  mortgages,  ii.  78,  80. 
may  be  for  fatora  adTanow,  ii.  60. 
ti^ita  and  dntiM  of  tnuteas  imder,  iL  79,  81. 
how  enforced,  ii.  79. 
hAT«  no  equity  of  redemption,  iL  60. 
T.  How  Ekwomcxb,  Applied,  ob  Dibchambd. 

1.  writ  <£  entry,  when  a^ilii»ble,  ii.  194. 
when  proceedings  in  equity  requisite,  iL  12S. 

how  widow  may  enforce,  at  to  dower,  i.  200,  3S7;  iL  filL 

2.  how  applied  to  different  debts  held  by  seTeial,  iL  138, 134. 
how  fat  secnrity  for  olhar  debta,  ii.  160,  189,  190. 

when  they  might  be  tacked,  iL  119,  160. 
to  be  borne  ^rv  rala  by  Kreral  estates,  iL  900,  202. 
8.  discharged  by  entry  of  satisfaotion,  IL  191. 

effect  of  dischaiging  one  of  two  estates,  iL  11^,  302,  308. 

how  payment  to  be  prored,  ii.  190. 

effect  of  payment,  or  tender  on  ri^t  of  powsMJon,  iL  127, 128, 

171,  172. 
given  by  a  surety ,  disoharged  by  time  giTsn  to  tiiie  ptindpal,  iL  219. 
order  of  liability  for,  of  sareral  owners  of  the  mortgaged  estate, 


how  far  assignee  of  a  second  mortgage  penonally  liable  for  debt  to 
first  mortgagee,  ii.  118. 

effeot  of  payment  sa  an  assignment,  i.  938;  ii.'l79, 191, 192. 

when  discharge  of,  gives  mortgagor's  wife  dower,  L  226-231< 
TL  Lboai.  avb  Equitable, 

distinction  between,  and  righte  nnder,  iL  S3,  KL 

equity  can  reform,  not  make  an  instrament,  iL  68. 

what  agreement  makes  an  equitable  one,  iL  88-67. 

what  aie  classed  as  equitable  mortgages,  IL  83,  88. 
1.  deposit  of  titl&.deedB,.wbea,  iL  82. 

what  necessary  to  give  it  effect  as  snob,  iL  88. 

bow  far  this  prevt^  in  United  States,  ii.  84,  85. 

bow  d^oaitor's  UUe  foraolosed,  ii.  85. 
3.  vendor's  lien,  how  far  a  mortgage,  Ii.  86,  89. 

in  what  States  it  prevails,  ii.  86,  87. 

how  far  it  oreates  an  tttati,  iL  87. 

against  and  in  favor  <A  vrtiom  it  q>[dies,  IL  87,  89. 

what  be  may  do  onder  it,  iL  80. 
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'Bgainat  whom  it  doea  or  not  pravul,  ii.  87)  8S. 

what  nodee  aaadent  to  give  it  effact,  U.  87|  88. 

I7  whftt  acta  defeated  or  waived,  ii  00,  91. 

how  far  it  paaBW  to  aseigneee,  u.  92. 

how  it  ma;  be  enforced,  ii.  94. 

vendee's  lien  Ua  advanoM  like  vendor's,  U.  68. 

Vil.    MoKTSAQOR'fl    RlOH^   AMD    LlABIUTIIS. 

has  the  estate  in  lands,  and  all  ineideBto,  ii.  ISl. 
ma7  mor^iage,  sell,  at  daiiM  it,  iL  161. 
his  aarignM  not  liable  for  the  debt,  ii.  112. 
his  interest  liftble  for  his  debts,  ii.  162. 
his  will  not  oSetted  bj  making  mortgage,  ii.  161. 
his  estate  sul^^ct  to  dower  and  corteoy,  ii.  187. 
if  disseised,  mortgagee's  ri^ts  affected,  ii.  16B. 
he  may  claim  damages  for  land  taken,  ii.  166i 
is  to  be  taxed  for  tike  land,  ii.  16C. 
of  the  right  as  to  eaeh  other,  if  joint,  iL  148,  178. 
of  the  tenure  betweMi,  and  mortgagee,  i.  499;  ii.  170. 
may  not  dlsputa  mortgagee's  title,  iL  169,  810. 
not  liable  to  mortgagee  for  rent,  i.  486;  ii.l87. 
when  liable  to  mortgagee  for  trespass,  iL  184. 
what  defences  he  may  set  np  against  mortgagee,  iL  94ft. 
at  leased  land,  when  entitled  to  the  lent,  iL  187, 188. 
cannot  disseise  mortgagee,  ii.  168. 
his  assignee  has  his  rlghta,  ii.  112. 
when  paying  debt  defeats  the  mortgage,  ii.  161. 
may  pay  mortgagee  till  notified  of  anignmsDt,  iL  U7> 
how  far  notified  by  record  of  assignment,  ii.  147. 
heir  of,  entitled  to  enrplos  after  debt  paid,  iL  161. 
remedy  of,  to  regain  poesession  of  estate,  IL  127, 173. 
cannot  redeem  till  debt  is  due,  iL  178. 
y.  how  he  may  enforoe  equity  of  redemption,  iL  172. 
takes  the  estate,  when  redeemed,  as  it  is,  iL  197. 
how  barred  by  statute  of  limitations,  ii.  181, 182. 
liable  to  purchaser  of  equity  in  trespass,  iL  162. 
his  and  mortgagee's  interest,  when  merge,  ii.  108. 
cannot  call  on  purchaser  for  contributions,  iL  203. 
when  subrogated  to  place  of  mortf^agee,  ii.  216,  217. 
how  far  bis  personal  relieves  his  mor^aged  real,  iL  197-90ft 
may  insure  premises  for  his  own  use,  ii.  380. 
he  and  mor^agee  not  tenant  and  landlord,  L  400. 
Tin.  UoBTOAOXx's  BiQHTs  Ain>  Dutiks. 

how  the  law  regards  his  interest  an  estate,  iL  04,  188. 

bow  equity  regards  his  interest,  ii.  06,  07. 

befon  ooodiliou  broken,  a  pecsoiuJ  intoest,  iL  97. 
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how  difierent  Statea  regard  his  interest,  iL  101-lOS,  116, 117. 

iu  -what  States  he  holds  it  as  real  estate,  ii.  105, 106. 

when  ha  may  have  tr««pass  against  mor^agor,  iL  181. 

cannot  claim  rent  of  moitgagor,  L  409  j  ii.  187. 

'when  he  can  hare  vsate,  ii.  1S8. 

how  he  may  stay  waste  by  mortgagor,  ii.  18B. 

how  far  himself  liable  for  waste,  ii.  1S4. 

hia  wife  not  entitled  to  dower,  i.  204;  ii.  130. 

how  far  he  is  a  trostee  of  mortgagor,  ii.  68, 119. 

when  he  ean  claim  hia  debt  of  poichasar  firom  the  moEtgagar, 

m.  189. 
-  effect  on  hia  rif^ta,  to  bid  in,  on  sale  for  taxes,  ii.  119. 
how  to  ezenase  power  of  sale  in  mortgagee,  ii.  68,  68,  73. 
when  he  may  porehaae,  if  eatatA  is  aold  nndar  power,  ii.  68, 78, 74. 
may  pnichase  of  the  mortgagor,  ii.  62. 
cannot  porehaae,  if  he  himself  aells,  ii.  78,  74. 
may  sell  nnder  a  power,  after  mortg^or's  deatli,  iL  68. 
need  not  join  mortgagor  in  making  sale,  iL  70. 
may  hare  right  of  pre-emption  by  agreement,  IL  88. 
his  title  to  the  eetate  a  legal  one,  ii.  138. 
he  may  bring  a  writ  of  entry,  when,  ii.  12B. 
how  his  ri^t  of  entry  may  be  restricted,  ii.  111. 
different  modes  of  enforcing  the  rights  of,  ii.  97,  96, 101,  lOS. 
is  regarded  iu  eqxii^  as  a  purchaser,  ii.  89. 
a  second,  is,  as  to  the  first,  assignee  of  mortgagor,  iL  112. 
hia  interest,  a  right  to  gain,  rather  than  an  etlau,  ii.  119. 
how  he  can  assign  hia  interest,  ii.  118-118. 
affflr  assignment,  he  cannot  discharge  mortgage,  iL  120. 
by  assigning,  he  conveys  real  estate,  ii.  116. 
may  do  it  by  deed,  or  by  mort^^age,  ii.  116,  117. 
in  eome  States,  can  only  do  it  by  deed,  ii.  117, 118. 
moat  assign  the  debt  specifically,  in  aome  States,  ii.  118. 
in  what  States  passing  the  debt  passes  Uie  estate,  IL  lDO-110. 
when  he  may  elect  of  several  parcels,  ii.  120,  SIO. 
may  insist  npon  his  debt  in  vAido,  ii.  211. 
when  equity  restruos  him  in  the  order  of  election,  Ii.  218-220. 
what  are  the  five  stages  of  mortgagee's  title,  ii.  169. 
eflect  of  payment  of  debt  on  ri^t  of  possesdon,  iL  127, 128. 
he  ean  only  enforce  for  amonnt  dne,  ii.  180. 
his  rights  to  rent  and  possesaion  against  a  tenant,  IL  18S-110. 
when  he  may  safely  release  part  of  premises,  iL  ISO. 
may  not  release  a  part,  when  notified  of  other  claims,  iL  120. 
record  of  the  second  mortgagor  not  notice  to  the  first,  iL  180. 
when  he  cannot  change  the  pro  rata  burden,  iL  180,  210. 
is  not  obliged  to  receive  debt  in  parcela,  iL  21L 
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his  interest  passes  bj  a  devise,  IL  IM. 

Vhen  he  mk;  claim  damages  for  land  taken,  ii.  160. 

is  not  afiactod  by  mortgagor's  release  of  damages,  ii.  169. 

vhen  foTsnant  of  warranty  to  mortgagor  enores  to  him,  ii.  168, 

160. 
vhen  and  bow  barred  by  statute  of  limitations,  ii.  171;  iii.  148. 
by  foreclosure,  he  becomes  absolwta  owner,  ii.  168. 
may  waire  fore«Ioaiire  by  suing  debt,  it.  ISQ. 
his  interest  at  death  goes  to  ezecntors,  ii.  141,  142. 
if  surety,  creditor  may  ba  substituted  to  his  plaoe,  ii.  216. 
may  insure  for  his  own  benefit,  iL  2&0. 
Iiow  and  for  what  he  is  to  account,  ii.  221-224. 
when  accountable  for  actual  rente  only,  ii.  228. 
when  second  mortgagee  liable  for  debt  aecored  by  the  first,  iL  20(L 
not  bonnd  to  speculate  to  raise  rent,  ii.  224. 
llOW  far  to  account  for  rent  on  improvemente,  ii.  224. 
when  he  may,  and  when  bonnd  to,  repair  or  rebuild,  ii.  284> 
how  far  be  may  charge  for  services,  ii.  2S4. 
when  he  may  charge  an  attorney's  fee,  ii.  220. 
mnst  i^ply  rents  toward  mortgage-debt,  ii.  285,  236. 
order  of  iqiplying  rents  to  several  mortgages,  ii.  285. 
ordtir  of  applying  rents  to  repairs  and  debt,  ii.  285. 
in  what  eases  he  is  charged  interest,  ii.  228,  28S. 
in  what  cases  rests  made  in  account,  ii.  235,  286. 
nde  as  to  accounting  for  and  charging  insurance,  ii.  220-288. 
when,  as  holder  of  the  equity,  he  is  to  apply  rents,  ii.  228. 
allowing  mortgagor  to  hold  rents  t^oinst  a  second,  ii.  226,  226. 
may  sue  for  debt  and  foreclosure,  each  by  itself,  ii.  245,  240,  200. 
second  may  foreclose  as  to  third,  &o.,  ii.  245  et  teq. 
IX.  Mbbqek, 

of  interuts  of  mortgagor  and  mortgagee,  ii.  1B8. 
legal  and  equitable  estates  merge,  when,  ii.  108. 
estates,  to  merge,  most  be  permanent,  ii.  194,  195. 
no  mei^^,  if  on  interveifing  estate,  ii.  106. 
must  be  a  nnion  in  same  person,  in  same  right,  ii.  106. 
none  against  the  intention  of  Uie  holder,  ii.  195,  106. 
X-  BEDBMirriON,  EquiTT  or. 
its  origin,  ii.  88,  89,  06. 
not  mentioned  by  Coke,  ii.  89. 
first  case  of,  in  England,  ii.  SO. 

is  an  eetate  in  lands,  with  all  its  incidents,  ii.  161, 168. 
asrignment  of  a  defeastuooe  a  conveyance  of,  ii.  45. 
may  be  mortgaged,  and  subject  to  debts,  ii.  161,  168. 
when  equity  regards  it,  though  not  created  by  deed,  ii.  48. 
1>  now  a  put  of  the  law,  ii.  06. 
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no  agneateat,  at  "■■^"g  of  ataitffigt,  eontnl*  it,  iL  flS,  SI. 

equity  reliens  ■gainit  ilhiaj^ilii  to  emtaO  it,  iL  8L 

satwtqMMt  a«l»  to  (V  ^ra^MBt  with  nurigagM  good,  iL  SI. 

snrta  is  power  of  wil»  mortgagei  mi  nk  ntada,  iL  78L 

none  exists  in  tnwt  mortgages,  iL  80. 

each  of  aerenl  mortgages  haa  ito  own,  IL  ISOLi 

the  right  not  afieeted  l?  diaeeimn  of  the  estate,  iL  ITIIw 

bow  affiled  in  conditiona  for  anfifNwi,  iL  ffT,  08> 

Itow  ealoraed  by  mortgagor,  iL  172. 

by  wlwin  it  mi.j  be  azoreised,  L  177,  17S. 

bow  far  poichaaei  of,  penonaDj  liable  for  BOrtgafa-debti  IL  IIS, 

207-^10. 
bow  k^  from  marging  in  mortgagea'i  ri^it,  IL  107> 
widow's  ri^t  in,  and  how  enforced,  L  206;  iL  211. 
availMi  of,  onlj  by  payment  of  the  debt,  iL  174,  VIS. 
cannot  be  ezerciBed  till  debt  is  doe,  iL  179. 
wder  of,  wbcM  w*entl  haye  the  ri^t,  iL  170. 
how  far  exendaed  in  respeet  to  one  cA  two  or  mOM  mitg^Mt 

ii.  179. 
is  not  affected  by  atatnto  bar  of  the  debt,  iL  176. 
bow  the  right  may  be  barred  by  the  etatnto  of  limihrtioiia,  iL  181. 
of  oontribation  towards,  by  sereral,  iL  200-210. 
bow  tax  posonal  bound  to  aid  Uw  real  in,  ii.  197-200. 
if  ezenjsed,  in  what  condition  nxatgagor  takes  Uie  estate,  iL  179( 

197. 
of  parties  to  the  snit,  to  enforce,  iL  ISO. 
of  ooete  in  •och  suit,  iL  181. 
XL  FoascLoenan  amd  its  ErwKCrt. 
e&ect  on  mortgagor's  right,  iL  237. 
caniee  the  growing  etofe,  i.  138. 
makes  mortgagee  abeolnto  owner,  ii.  157,  280,  961. 
when  it  acts  as  a  new  purchase,  ii.  141. 
joint-mortgagees  becmne  tenants  in  common,  iL  148. 
varions  modes  of  affecting,  iL  237. 
effect  of  a  atrict  foreckenre,  iL  238,  241. 
of  forecloenre  by  entry,  tn  pail,  fa.,  ii.  242. 
effect  of  foreclosnie  I7  sale,  ii.  238-341. 
form  and  effect  of  proceedings  by  entoy,  te.,  iL  329,  208,  38L 
effect  of,  of  a  mortgage  of  a  inortgage,  IL  40. 
bow  ai^lied  in  case  of  eqnitaUe  mortgages,  IL  78. 
may  be  ap^died  to  mortgagee,  with  powers  of  sale,  iL  76. 
in  esse  of  breach  of  one  of  sereral  eonditiotu,  iL  248. 
effect  of,  upon  a  devise  of  the  mortgage,  ii.  140. 
how  for  it  is  payment  of  Om  debt  secured,  ii.  120. 
effect  of,  npon  a  snit  to  reoorsr  tbs  debt,  iL  109,  241. 
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how  barred  by  statnte  of  limitadoni,  ii.  2S7. 

how  tt  may  be  WRived,  ii.  159,  241,  342,  290. 

how  eDtfy  to  foreoloae  waiTed,  ii.  242. 

in  joint-mortgnges,  who  to  maintain  the  mit  for,  il.  14S,  264,  256. 

KoeiTer  of  mortgagee  in  one  State  aannot  foreoloee  in  another, 
iL254. 

who  should  be  parties  to  proceedings,  ii.  250-257. 

who  barred  by  a  forecloeore,  ii.  250,  251. 

bow  for  mortgagee'a  title  open  to  qoeetioa  in  suit  to  foreclose, 
ii.  258. 

«ffect  on  the  estate  of  foredosnre  by  executors,  ii.  268, 261. 

how  far  infante  and  femes  covert  bonnd  by,  ii.  264,  258. 

laws  as  to,  of  the  serer^  States,  ii.  3ai-2S9. 
(5m  Ote  Statxb  uverally.) 
UOBTUAIN, 

laws  of,  resbun  holding  lands,  i.  7S. 

how  far  these  preroil  in  United  States,  i.  7Si 

origin  and  canse  of,  ii.  885. 

how  evaded  by  the  clergy,  ii.  SS6,  887. 

atatnte  of  Richard  II.  agunst,  ii.  887. 
MOVABLE  THINGS, 

a  division  of  property  by  the  dvil  law,  i.  2. 

wliat  and  when  they  may  be  realty,  i.  14,  IS. 


N. 

NAKED   OR  COLLATERAL   POWER, 

what  is,  ii.  677. 

equity  oannot  enforce  their  exeontion,  ii.  082,  085. 
NAMES, 

pmpoaea  of ,  in  a  deed,  and  how  designated,  iii.  208. 

lenior  and  junior  no  ports  of  one,  iiL  266. 

omittiug  part  of  a  Christian  name,  effect  of,  iii.  205. 

grantor  estopped  to  deny  the  name  he  oaes,  iii.  204,  20 
NAVIGABLE  STREAMS, 

what  are,  iii.  410. 

distinctdon  between  public  and  navigable,  iiL  418. 

how  f^  applied  in  matters  of  boondwy,  iiL  412, 118. 

niles  as  to  boundaries  hj,  of  lands,  iu.  410. 

rules  as  to  islands  formed  in,  ilL  66-00. 
NEBRASKA, 

Alienage  no  disabili^,  L  76. 

DeMem,  laws  of,  iii  81. 
VOL.  III.  43 
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Divorce,  effect  on  dower,  i.  810. 

Eein  not  requisite  to  pass  ft  fee,  L  62,  lU. 

JlUgUimate  children,  law  as  to,  iiL  44. 

Limitation  of  real  action,  iiL  173. 

Mortgagti,  how  foreclosed,  ii.  267. 

Partition,  how  made,  i.  693. 

Potthumovt  eAUdrtn.,  law  at  to,  iii.  41. 

WtutB,  action  for,  i.  1C9. 
NECESSARIES, 

when  contract  for  a  lease  maj  be  for,  i.  461,  462. 
NECESSITY, 

way  of,  what  is,  ii.  806. 

how  far  eesential  to  an  easement  on  dividing  heritages,  ii.  818-818. 
NEC  MANCIPI, 

what  things  are,  by  the  Boman  law,  i.  8. 
NEGATIVE, 

easements,  wliat  are,  ii.  801. 
NEGOTIABLE, 

whether  mortg^ieB  are,  ii.  246. 
NEMO  EST  HMRES    VIVENTIS,  iii.  «. 
NEVADA, 

Alienage  no  disability,  i.  75. 

Detcmi,  laws  of,  iii.  31. 

Divoret,  effect  of,  on  dower,  i.  811. 

llUgitimaU  cliildren,  law  as  to,  iii.  44. 

Limitation  of  real  action,  iii.  178. 

Partition  of  oominon  land,  how  made,  L  700. 

Potlhumoui  chUdrtn,  taw  aa  to,  iiL  44. 
NEW  HAMPSHIRE, 

Adraneement,  laws  of,  iii.  40. 

Advaneei,  future  mortgage  for,  not  good,  iL  153. 

Agents,  how  public  may  execute  deeds,  iii.  276. 

Atiem  may  hold  lands,  L  75. 

Attachment  on  mesne  process,  a  lien,  Ii.  81. 

Bargain  and  tale,  a  form  of  deeds,  ii.  452. 

Boundary  proved  by  oral  declaration,  iii.  426. 

Children,  illegitimate,  Iiow  far  hein,  iii.  42. 

Contingent  remainder!,  peculiar  law  of,  ii.  548. 

Contributing,  order  of,  in  redeeming  estates,  ii.  305. 

Curttty,  allowed,  i.  164. 

not  forfeited  by  conveyance,  L  182. 

Dtmagu  ica  breach  of  aovenant  of  warrant,  iiL  498b 
in  case  of  eviction  of  a  warrantee,  iii.  408. 

Deeds,  mnst  be  signed  and  sealed,  L  271. 

two  witnesses  required  for,  ii.  44S;  iii.  27B. 
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Detdt,  how  public  Agents  ma;  execute,  iii.  2TS. 

Tftlid,  thoD^  not  recorded,  ^tb  notice,  iii.  821. 

vhot  ooluidention  Bofficieat  for,  iiL  871. 
Deieeta,  Uwb  of,  iiL  80. 
Ditteitee  eumot  coavey  lands,  iiL  881. 
Dmeirin  of  hiubond,  how  vife  affected  by,  L  17V,  181. 
Dmorce,  eBecA  oa  vife'a  lands,  L  810. 
Dower,  not  had  in  wild  lands,  L  209. 

may  ^  released  hj  separate  deed,  L  247;  iiL  261. 

action  for,  limited  to  twenty  fears,  L  206. 

of  what  husband  dies  seised,  i.  269. 

damagea  recorered  in  action  for,  i.  2SS. 

tenant  of,  liable  for  waste,  L  168. 
EJtctJhtnt  lies  by  mortgagee,  ii.  101,  124. 
EijuiuAU  estates,  liable  for  debts,  ii.  481. 
Ettata  tail,  how  far  abolished,  i.  111. 

tenants  in,  can  convey  a  fee,  i.  111. 
Foreelonre  suit,  who  partio*  to,  ii.  263. 

of  mortgage,  how  effected,  ii.  266. 
Hein  not  requi^te  to  pass  a  fee,  L  02. 
Joint  estates,  held  to  be  in  common,  i.  644. 

tenandes,  how  far  in  force,  i.  64S. 
Leatet,  what  necessary  to  a  good  ona,  L  447. 

how  executed  by  agents,  i.  448. 

parol  creates  an  estate  at  will,  i.  448,  614. 

what  must  be  recorded,  i.  466. 
Ltgitlaline  grants  of  lands,  iii.  205. 
Limitation  of  real  actions,  iii.  173. 
Married  vMman  may  release  dower  by  her  deed,  i.  239;  IiL  261. 

need  not 'be  examined  to  acknowledge  »  deed,  L  260;  iiL 
264. 

rights  and  powers  of,  L  830. 

may  make  a  will,  iiL  611. 
Mortgagtt,  how  far  liable  on  covenanti,  L  S28. 
Mortgage*  pass  foeeholds,  ii.  101. 

cannot  be  proved  by  parol,  ii.  SO. 

not  good  for  fatnre  adrancee,  Ii.  168. 

how  foreclosed,  ii.  208. 

tender  of  debt  discharges  the  lien,  ii.  173. 
how  assigned,  ii.  118, 121, 
Partition,  bow  made,  i.  691. 
Proprietort  of  common  lands,  power  of,  L  888. 
Seeoveriet,  once  in  use,  L  111. 
Bmle  m  Shelley't  etue  abolished,  ii.  607. 
Utet  lulled  ta  ooarejKux  of  lands,  ii.  446. 


.dbyCoOgIC 


660  INDEX. 

NEW  HAMPSHIRE—  Continued. 

Watte,  addons  for,  fonn  of,  i.  168. 

WidtHv't  quarantine,  what  U,  L  272. 

Wm,  estate  at,  how  determmed  bj  ootice,  L  610. 

Wills  require  to  be  sealed,  iii.  SOS. 

pMS  aftei>acq(dred  estate,  iii.  607. 

married  vomen  maj  make,  iii.  611. 

hov  many  witnesses  required,  iii.  600. 
Witnestet,  two  required  tar  a  deed,  iii.  275. 
NEW  JEESEY, 

Advancaaatt,  law  of,  iii.  10. 

Altera,  may  hold  lands,  i.  75. 

Bargmii  and  tale,  form  of  deed,  ii.  452. 

Boundary,  how  far  reputation  may  show,  iii.  43S. 

Charitable  atet  in  force,  iii.  617. 

Children,  poathnmous,  law  as  to,  iii.  U, 

Common,  tenant  in,  liable  for  waste,  i.  884,  n. 

Contr&ition,  order  of,  to  redeem  estates,  ii.  306. 

Co^enana,  liable  in  dam^es  to  each  other,  i.  017,  888,  n. 

Covenant,  what  requisite  to  action  by  warrantee,  iii.  47S. 

what  damages  recoventblo  in,  iii.  498. 
Crtditan,  rights  of,  subordinate  to  dower,  i.  266. 
Cvrtety,  recognized  and  applied,  L  164. 

tenant  by,  forfeite  by  conreying  a  faa,  L  182. 
Custom  of  tenants  as  to  crops,  i.  137. 
Damagu,  recorerabla  on  corenants  of  warranty,  iii.  4&S. 
Deed*,  what  work  estoppels,  iiL  111. 
■     must  be  acknowledged  to  be  evidence,  iii.  276. 

time  in  which  to  be  recorded,  iii.  321. 

what  constitutes  recording,  iii.  818. 

when  reoorded,  may  be  used  in  eridonoe,  iii.  S22. 

deposit  of,  creates  a  lien,  ii.  86. 
Deteent,  law  of,  iii.  S3. 

half-blood  inherit,  iii.  15. 

of  estate  per  autre  vie,  i.  122-124. 
Dedte,  what  estate  passes  by,  i.  86. 

whether  in  lieu  of  dower,  i.  S2S. 

when  wife  is  to  elect,  or  dower,  i.  825. 
DiOreu  lies  for  rent,  ii.  278, 
Doaier,  is  of  all  husband  was  seised  of,  L  268. 

tenant  forfeits  by  conveyijig  a  fee,  i.  120. 

how  aet  out,  i.  277. 

damages  reoorered  in  Bait  for,  i.  283. 

vlien  demand  necessary  to  a  suit,  1.  278. 

limitation  of  action  for,  twenty  years,  L  260. 

forfeited  t^  elopement,  i.  811. 
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Eilatet  tail,  life-«8tatea  witfi  Temainder,  L  118. 

per  autre  vie,  descent  of,  i.  122-124. 

exeoatoiy,  how  far  alienable,  ii.  6B5. 

at  will,  how  determined  by  notice,  i.  DOS. 
Eooppd,  what  deeds  work,  iu.  Hi. 
Estcution,  lerj  of,  on  land,  ii.  81,  n. 
Fmet  aboUshed,  1.  97. 
Firei,  rtatate  of  Anne  in  force,  L  160. 
HiUf-blood  maj  inherit,  iii.  IS,  88. 
Hein  necessary  to  create  a  fee  in  wUIb,  i.  62. 
Joint  estates,  held  to  be  in  conunon,  i.  6U. 

tenancies,  how  far  in  force,  i.  616. 
Judgment  form  liena  on  land,  ii.  31. 
Leatet,  how  signed  by  agents,  i.  446. 

what  not  within  statute  of  fraada,  i.  418,  614. 
ZtDuttUKHi  of  real  actions,  iii.  174. 
Manure  hdd  personalty,  i.  19. 
Marritd  wmen,  rights  and  powers  of,  L  S8B  et  $tq. 
Martgagu,  may  be  proved  by  parol,  ii-  60. 

tiUe  by,  tUvested  by  payment,  ii.  128. 

order  of  contributing  to  redeem,  ii.  20S. 

how  foreclosed,  ii.  285,  267. 
Notice,  what  determines  estates  at  will,  i.  000. 
Partition,  how  made,  i.  686. 
Pasmeni  of  dAt  defeats  a  mortgage,  ii.  128. 
PoiikwnovM  children,  law  as  to,  iiL  44. 
Preter^tion  exists  for  light  and  air,  iL  349. 
Recording  deeds,  time  allowed  for,  iii.  821. 
Recoveriet  abolished,  i.  97. 
Rent  recognized,  ii.  278. 
RuU  in  SMiey^t  com  abolished,  ii.  007. 
Scroll  does  not  answer  for  a  seal,  iii.  27S. 
Socage,  free  and  conunon,  prevails,  i.  66. 
StatuU  of  Anne,  as  to  fires,  in  force,  L  160. 

of  32  Hen.  VTH.,  c.  28,  in  force,  1.  074. 
Viei  applied  in  conveyances,  ii.  146. 
Vendor'*  lien  for  purchase-money,  ii.  92. 
Woite,  action  for,  form  of,  i.  163, 1S7. 
Widote'i  quarantine,  what,  i.  271. 
Wm,  what  witnesses  to,  required,  iiL  B06. 
NEW  YORK, 

Atxtanvlation,  taw  Mto,  L  786. 

Advancement,  law  of,  iiL  40. 

Alienage,  law  as  to,  i.  76. 

Attorney,  vife  may  mab  a  deed  by,  iiL  26& 
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Auommeni,  statute  of  Aone  in  force,  ii.  7S8. 
Bargain  and  ttde,  cansideratioD  for,  iii.  374. 

in  fviuTo,  of  freehold,  iii.  874. 
CharitcMe  uta,  how  far  iii  force,  iii.  620. 
Children,  posthumous,  right*  of,  ii.  5E>5;  iii.  U. 
Common,  tenants  in,  liable  for  waste,  i.  689. 
ConfiKotion  of  lands  in,  iii.  207. 
Consideration  for  bargain  and  sale,  iii.  dS9. 
Contingent  future  estates,  how  created,  ii.  693. 
Contribufion  to  redeem  SEtates,  order  of,  iL  206. 
Conveyance  works  no  forfeiture,  i.  130. 
Corporationi,  how  far  maj  be  devisees,  iii.  612. 
Covenantt,  none  implied  in  deeds,  iii.  489. 

nuj  be  implied  in  leases,  iii.  489. 

damages  for  breach  of  warranty,  iii.  498. 

and  conditions,  how  far  assignable,  iii.  609. 
Curtety,  allowed,  i.  164. 

how  forfeited  or  barred,  i.  182. 
Damage*  for  breach  of  corenant  of  wamtnty,  iii.  498. 

mortgagee  dums  for  lands  taken,  ii.  164. 

tecoTerable  bj  warrantee,  if  evicted,  iii.  196. 

recoverable  by  a  dowress,  i.  288. 
De«di,  tanas  of,  in  use,  iii.  861,  864. 

mnst  be  attested  and  acknowledged,  to  be  nsed,  iiL  270. 

when  recorded,  may  be  evidence,  iii.  821. 

deposit  of,  when  it  creates  a  lien,  iL  86. 
.Veietnl,  laws  of,  iii.  83. 

how  far  eeisina  fadt  itipilem,  ii.  741. 

of  estates  per  autre  vie,  i.  122. 

of  expectant  estates,  ii.  695,  606. 
Deviat,  what  estate  it  carries,  i.  86. 

to  execntoTB  to  sell,  a  power,  ii.  648. 

when  in  lien  of  dower,  i.  825. 

how  far  oorporations  may  take  by,  ill.  612. 
Dittei*ee  cannot  convey,  iii.  830. 
Dittres*  for  rent  aboliibed,  ii.  278. 
Diimvt,  effect  of,  on  wife's  rights,  1.  909,  n. 
Dower,  may  be  had  in  wild  lands,  i.  148. 

may  be  in  equitable  eetates,  I.  205. 

barred  by  husband's  deed  before  marriage,  i.  217. 

not  barred  by  elopement,  i.  248. 

may  be  of  all  husband  was  seised,  i.  268. 

limitation  of  actions  for,  twenty  years,  i.  265. 

set  out  by  decree  of  surrogate,  i.  275. 

ejectment,  the  form  of  action  for,  i.  279. 
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ITEW  TOKK  —  Con/inoid. 

Dower,  damages  recorerable  for  alienatioii,  i.  382. 

how  estunated  upon  aliened  estates,  i.  290,  2S2. 

how  determined  in  exchanged  estates,  i.  IM 
EJeeCmetU  will  not  lie  on  mortgage,  iL  105. 

lies  to  recovei  doner,  i.  280. 
Enroimtnt,  statute  of,  never  in  force,  iii.  37S  tt  teq. 
EquUabU  atata  liable  for  debts,  ii.  699. 

fitatef  for  life,  after  estates  for  yean,  how  limited,  ii.  K&-^it&. 
ExtaU*  tail  abolished,  i.  118. 

Exchange  of  lands  recognixed,  L.  199.  * 

Exeeniion,  lerj  of,  on  lands,  ii.  SI,  n. 

levy  of,  on  mortgagor's  interest,  ii.  164. 
Expeetam  eitaiet  descend,  and  are  alienable,  ii  595,  606. 
Fine*  abolished,  L  97. 
Firei  in  woods,  law  aa  to,  L  150. 
Foreelonire,  who  parties  to,  ii.  260,  258. 

suing  for,  and  for  the  debt,  ii.  226,  229. 
Hein  not  reqoisite  to  a  fee,  i.  62. 
Joint  estates  held  to  be  in  conunon,  i.  U4. 

tenancies,  how  far  in  force,  i.  Ufi. 
JointuTe,  who  partiea  to,  i.  817. 

what  ban  dower,  i.  822. 
Judgment  fonns  a  lien  on  land,  ii.  81,  &. 
Zand*,  public,  State  successor  to  the  crown,  of,  iiL  138. 
Leatet,  how  signed  by  agente,  i.  US. 

what  not  within  statute  of  frauds,  L  448,  613. 

what  required  to  be  recorded,  i.  4S6. 
LmilatMn,  upon  "  failure  of  issue,"  ii.  785. 

of  real  actions,  iii.  174. 
Lineal  and  collateral  warranty  abolished,  iU.  460. 
Uanor  land  in,  i.  66. 
ManoTM,  how  created  here,  iiL  189. 
Married  vxmien,  rights  and  powers  of,  L  839. 

most  be  parties  to  foreclosure  suits,  i.  250. 
Mina,  State  has  sovereignty  over,  iii.  893. 
Mortgagee,  may  hare  esse  against  mortgagor,  ii.  139. 

njiay  claim  land-damages,  ii.  164. 
Mortgage*,  proved  to  be  I7  parol,  ii.  SI. 

for  fhtore  advanoee,  ii.  154. 

tender  of  debt  discha^es,  ii.  172. 

may  be  discharged  on  reeord,  ii.  191. 

contribution  to  redeem,  order  of,  ii.  206. 

how  foreclosed,  ii.  239,  283,  264. 

in  sides  under,  mortgagees  may  bid,  iL  79. 

how  asugned,  iL  IIS,  121. 
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NEW  YORK—  Conftnuerf. 

Mortgaget,  Bale  under,  must  be  public,  iL  75. 
NoHet,  what  to  determine  estate  at  will,  L  909. 
Partition,  may  be  of  Temtdndera,  Ac,  L  882. 

of  eatatea  in  common,  i.  692. 
Paymtnt  diveste  mortgagee's  interest,  ii.  172. 
People  of  State,  successors  to  lands  of  the  crown,  iiL  188. 
Perpetuiiy,  laws  as  to,  ii  732,  733. 
Pretcription,  none  for  light  or  air,  ii.  M8. 
Purehasfrnvus  fonns  a  lien,  ii.  fi2,  M. 
*   Quia  tmptora  adopted  here,  iii.  18B. 
Hemainder  not  affected  by  change  in  prior  estate,  ii.  WL 
Beni  rtservtd,  a  rent  charge  only,  ii.  278-279. 
Rotting-ttock  of  railroad  held  to  be  personally,  L  IS. 
Rule  in  ShtOey't  ca»e  abolished,  ii.  606. 
State  has  BOvereignty  over  mines,  iii.  398. 
Statuu  of  32  Hen.  Vin.,  o.  28,  in  force,  L  674. 

^ia  emptoret  in  force,  iii.  189. 
7*01,  if  tenant  for  life  refuse  to  pay,  effect  of,  L  125. 
TViuu,  law  as  to,  ii.  Sii-63i. 
U»e»,  how  far  abolished  or  in  use,  u.  IfiO,  461. 
WcaranU,  breach  of,  danu^ea  for,  iiL  198. 
Watte,  form  of  action  for,  i.  153,  157-169. 
Widow't  quarantine,  what  is,  i.  278. 
W\fe,  separate  deed  of,  good,  iii.  266. 

must  be  examined  before  acknowledging,  iiL  26S. 

may  make  a  deed  by  attorn^,  iiL  258. 

must  be  made  party  to  a  foredosure,  ii.  264. 
Willi,  what  witnesses  to,  required,  iii.  608. 

may  be  signed  by  mark  of  testator,  iii.  608. 

may  pass  aftm-acquii^  estate,  iii.  600. 
NIL  HABUIT,  (fc, 

appUcatioa  and  extent  of  the  rule,  L  658,  669. 
when  tenant  may  plead  it,  i.  600,  662. 
applies  to  use  and  occnpation  as  well  as  leases,  L  409. 
applies  to  one  hiring  his  own  estate,  i.  468. 
does  not  apply,  if  lessor  ia  not  in  possession,  L  457,  468a 
NON  COMPOS  MENTIS, 

leases  by  persona,  i.  456,  466. 
how  far  bound  by  their  contracts,  i.  465. 
may  be  made  lessees,  L  461. 
of  deeds  by  and  to,  iii.  241-243,  266. 
NON-USER, 

effect  of,  on  easements,  iL  840. 

has  no  effect  if  gained  by  grant,  ii.  340,  870. 

may  bar  one  gained  t^  preaoriptiim,  ii  340. 
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KON-USE  A  —  Conttmied. 

apea  to  explanation,  li.  MO. 
,    not  of  itself  an  abandonment  of  a  right,  iL  870. 
IfOfiXa  CAROLINA, 

Adoaneement,  laws  as  to,  iii.  40. 

Alimt  may  not  hold  lands,  i.  75. 

Apportioning  between  tenant  for  life  and  lemundor,  L  12S. 

'Boundary  proved  by  heaisaf,  iii.  426. 

Charitable  uses  in  force,  iii,  520. 

Children,  posthumous,  rights  of,  iii.  44. 

illegitimate,  how  far  heirs,  ilL  43. 
Coniributiitg  to  redeem,  order  of,  iL  206. 
CovenatiU,  none  implied  in  deeds,  iiL  480. 
Cvrlay,  allowed,  i.  164. 

may  be  had  in  equitable  estates,  i.  166. 
Damagu  in  oase  of  eviction  on  coreaont,  iii.  40& 
Dtedt,  good  if  only  sealed,  iii.  271. 

of  wife,  void  if  not  acknowledged,  iii.  878. 

in  what  time  recorded,  iii.  225. 

if  recorded,  nsed  in  evidence,  iii.  22S. 
Daeetit,  general  laws  of,  iii.  83. 

of  esUtes  per  antra  vie,  i.  122,  124. 

how  far  teitina  faeil  itipUem,  ii.  741 ;  iii.  14. 

how  far  half-blood  inherit,  iiL  IS.  ' 
Itmte,  what  estate  it  cairiea,  i.  86. 

wheQier  in  lieu  of  dower,  L  324. 

when  wife  may  elect,  or  dower,  L  821. 
Diaeiue  cannot  convey  lands,  iii.  380. 
Dittroi  for  rent  aboliahed,  iL  270. 
Dower,  had  in  wUds  lands,  i.  148. 

had  in  equitable  estates,  i.  206. 

of  all  husband  was  seised  of,  i.  290. 

how  to  be  set  out,  L  277. 

damages  in  action  for,  i.  282. 

may  be  in  lands  bargained  for,  i.  285. 

if  claimed  by  deed,  must  be  reoorded,  t.  216. 

barred  by  ebpement,  iii.  248,  Sll. 

not  defeated  by  fraudulent  deed  of  husband,  L  246,  268. 

action  for,  not  barred  by  statute,  L  266. 
Ettatet  laU  changed  to  fees,  i.  113. 
Exaevtion,  levy  of,  on  mortgagor's  estate,  iL  ISB. 
JVdwIi,  statute  of,  never  adopted,  ii.  SOL 
ffalf-blood,  how  far  heir*,  iiL  16. 
Seirt  not  requisite  to  create  a  fee  by  will,  L  62. 
JoitU-tenaneia,  bow  lai  in  force,  L  945. 
ZeoMu,  what  moat  b«  t«c(aded,  L  467. 
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Leate*,  what  not  witbin  BUtulw  of  fruids,  i.  448,  6ia> 

Legacy  to  a  witneu  does  not  avoid  a  devise,  iii.  508. 

Life,  ohauiKB  of,  how  calculated,  i.  124> 

Liiaitation  of  real  actions,  iii.  176. 

Horned  women,  huBbanda  cannot  lease  lands  of,  i.  UO. 

Mortgaga,  proved  by  parol,  ii.  51. 

-whan  thef  take  effect  as  to  creditors,  ii.  14^ 

redemption  of,  barred  by  time,  ii.  183. 

order  of  oontribatiDg  to  redeem,  L  200. 

how  foreclosed,  ii.  265. 

claims  of  mortgagee,  when  boned,  ii.  184. 
T^otiee  to  determine  estates  at  will,  L  809. 
PortiM  to  foreclosure  snits,  ii.  250. 
Partition,  how  made  of  estates,  i.  697. 
Fartnen,  ri^ts  of,  to  land,  survive,  i.  679. 
2'ure\a*e-monty  forms  a  lien,  ii.  92. 
ScroU  a  good  subetitate  for  a  seal,  iiL  274. 
TmtU  declared  by  parol,  ii.  601. 
Utet  applied  in  conveyances,  ii.  448. 
W<Me,  action  for,  form  of,  i.  158. 
TTtU,  estate  at,  how  determined,  i.  609. 
Will*,  pass  after-acquired  estate,  iii.  509. 

how  many  witnesses  required,  iiL  006. 
Witneu,  legaej  to,  in  a  will,  not  void,  iiL  607. 
KORTHERLT, 

means  due  north.  111.  407. 
NOTICE, 

to  tenants  at  wiU  to  quit,  i.  684,  589,  GB7,  608-610.' 

to  tenants  from  year  to  year,  i.  604-610. 

how  long  required  in  such  cases,  L  608,  609. 

how  to  be  served  in  nnch  cBsea,  i.  600. 

none  requisite  to  tenant  at  Buffera&oe,  i.  637. 

from  assignee  of  lease  to  lessor,  why  necessary,  L  644. 

when  record  is  notice  of  terms  of  lease,  i.  044. 

of  vendor's  lien,  what  is,  ii.  67,  89. 

when  made  to  agent,  is  to  principal,  ii.  88. 

a  Tolnnteer  purchaser  cannot  set  up  want  of,  ii.  88. 

by  asoignee  of  a  mortgage,  to  mortgagor,  necessary,  iL  147* 

to  whom  record  of  assignment  of  is  a  uodoe,  ii.  147. 

how  far  record  of  second  mortgage  is  notice  to  the  first,  ii.  168. 

how  this  affects  future  advances,  ii.  160,  108. 

actual,  requisite  to  prior  one  for  future  advances,  ii.  154-150. 

how  far  lit  pendent  is  notice,  ii.  147. 

record  of  a  deed  is  notice  of  it  to  all,  iii.  816. 

effect  of,  of  an  existing  unrecorded  deed,  U.  61 ;  iiL  828,  834. 
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how  fftr  opao  poaMuion  ia  aotiae  of  an  exlBting  deed,  UL  810,  817 

referanoe  to  other  deeds,  notice  of  their  contents,  iiL  837> 
NUISANCE, 

OQ  lensed  premises,  who  responsible  for,  1. 112,  687,  689> 

interference  with  *  ferry  is,  iL  SQ3. 

how  tai  one  ferry  ia  to  another,  iL  208. 


0. 
OATH  OF  FEALTY, 

by  tenant,  to  hia  feudal  lord,  L  43. 

how  diatingnished  from  oatli  of  all^ianoe,  L  42. 

token  bj  landholder^n  England,  ip  William  L,  L  M,  n. 
OBSTEUCTING, 

watBr-ooniaes,  mles  against,  iL  846-SSO. 
OCCUPANCY, 

what  the  doctrine  irf,  is,  and  when  applied,  1.  120, 121. 

ri^tof,  re^inUted  17  statute,  L  121,  122;  iiL  60. 

by  adjacent  ownen,  to  dinsion-fenoee,  efCect  of,  iil  191. 
OFFICE  COPT, 

of  a  deed,  when  evidence,  ill.  822. 
OFFICE  FOUND, 

process  in  escheat,  in  what  it  oonsiats,  iiL  47. 
OFFICE  GRANT, 

to  what  conveyaaoeB  applied,  iii.  200. 

sales  by  executors,  &o.,  for  pajmeat  of  debts,  iii.  309,  SIO. 

policy  of  the  law  in  favor  of  creditors,  iii.  200. 

■ales  by  guardians,  under  license  of  court,  iii.  210. 

sales  1^  acts  of  legislature,  how  far  legal,  iii.  211.^18. 

if  in  exercise  of  judicial  power,  void,  iii.  214. 

cannot  be  of  private  property  of  one  not  nuder  disability,  iiL  214. 

may  confirm  defective  titles,  iii.  216. 

may  be  good,  if  of  one  under  personal  disability,  iiL  21S-218. 

may  authorize  sale  to  pay  debts,  iiL  216,  213. 

sales  by  decree  in  chancery,  iii.  218,  210. 

eSect  of  judicial  soles  of  land,  iii.  219. 

decree  of  sale  does  not  (uury  title  till  execnted,  iiL  220. 

sales  under  mechanic's  liens,  iii.  220> 

sales  in  collection  of  taxes,  iiL  221-220, 

taxation,  power  of,  a  part  of  sovereignty,  iii.  221. 

power  to  sell  for  taxes  a  valid  one,  iii.  221,  223. 

every  requisite  fact  must  concur  and  appeiff,  iii.  222-234. 

how  far  recitals  in  a  tax-deed  of  any  effect,  iiL  226,  226. 

•■  oollector's  title  "  a  doubtful  one,  iii.  234. 

wlleolor's  deed  ettopa  no  one,  iii.  226. 
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what  toz-deedg  mnat  contMn  to  be  Tolid,  iiL  228. 

deed  must  be  to  the  one  who  bids  oB  the  land,  iii>  237> 

how  far  record  necesasrj  to  give  effect,  iii.  237. 

land  sold  for,  subject  to  redemption,  iii.  227. 

sales  hj  proprietaries,  for  asaesameats,  iii.  220. 

rales  of  law  to  be  atrictlj  followed,  to  give  effect  to  office  gant, 
iu.  2S0. 

bow  far  returns  of  miniflterial  offioeia  evidence  of  acts  done,  iiL  23L 
OFFICES, 

no  property  in,  in  United  Statee,  iL  272. 

omo, 

Advaneemeta,  law  of,  iii.  41. 

Alienaga  no  disability,  i.  75.  ^ 

Auiffnee  ot  covenant  may  sue,  i.  498. 

Boundary!  not  proved  by  reputation,  iii.  42S. 

dtaritoAle  uw«  in  force  here,  iii.  620. 

CkHdrtn,  illegitimate,  how  far  heirs,  iii.  42,  4S. 

posthnmous,  rights  of,  ilL  44. 

of  marriage  annulled,  legitimate,  iii.  46. 
Common,  tenant  in,  liable  for  waste,  i.  689. 
CmwcgHincet,  how  far  naea  applied  in,  iL  449. 
Cthtetumt  may  convey  by  metes  and  bounds,  L  06S. 
CotKtumi,  assignee  of,  may  sue,  i.  498. 

none  implied  in  a  deed,  iii.  4S9. 
CwUiy,  had  without  iMue,  i.  Id4. 

given,  i.  104. 

what  seisin  necessary  for,  i.  174, 
Damagt*  recovered  by  warrantee,  iii.  498. 
Deed,  reqnites  to  be  signed,  iii.  27S. 

affixing  a  mark  a  good  signing,  iiL  278. 

must  have  two  witnesses,  iii.  270. 

executed  fay  a  scroll,  good  as  a  seal,  iii.  274. 

what  amotmta  to  recording  of,  iii.  818. 

time  for  recording  given,  iii.  820. 

most  be  acknowledged  to  pass  a  title,  iii.  225. 

good,  Qion^  made  on  Sunday,  iii.  832. 

of  qoitclaim,  a  conveyance,  iii.  860. 

under  a  tax  titie,  what  must  be  shown  as  to,  UL  23^ 
Deecent,  laws  of,  iii.  84. 

how  far  Muina  fiat  ttijpium,  ii.  741;  ilL  14. 
JXueieee  may  convey  lands,  iii.  880. 
Dietreu  not  allowed  lot  rent,  ii.  279. 
Dowr,  of  all  sdsed  of  during  coverture,  L  288. 

allowed  in  estate  bargained  for,  i.  205. 

ri^  of,  subordinate  to  tax  sake,  L  25& 
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OHIO  — CorKtnuMf. 

Dower,  ttdaon  tor,  limited  to  twenty-ona  jean,  L  286. 

no  dunagee  lecoTerable  in,  i.  282. 

lost  bf  elopement,  i.  308. 
Ejectment  lies  by  mor^i^ee,  ii.  103. 
Ettatu  taU,  issue  takes  a  fee,  i.  118. 
Exteutiea,  lery  of,  on  land,  IL  81,  n. 
ffutband  and  mi/e,  tenants  in  common,  1.  676. 
Jomt-tenanda,  how  far  exist,  i.  048. 
Jvdjpneni,  a  lien  on  land,  iL  81,  n. 
Land-tBttrranls  pass  to  heira,  iiL  200. 
Leiue,  what  necessary  to  a  good  one,  L  44S. 

how  signed  by  agents,  L  44B. 

parol,  creates  estates  at  will,  1.  449,  614. 

Stat,  of  82  Hen.  THI.,  o.  84,  nerer  adopted,  i.  497,  40S. 
Limiialion  of  real  actions,  iii.  170. 
Married  v>oraen,  pover  and  rights  of,  1.  &40> 

may  moke  wills,  iii.  609. 

must  be  examined  in  making  acknowledgment,  iiL  26S. 
Mdrtgagei,  may  be  proved  by  parol,  ii.  GO  e(  teq. 

form  only  a  lien,  ii.  103. 

how  foreclosed,  ii.  286. 

when  ttiey  become  a  lion,  ii.  145. 

may  be  discttarged  on  record,  ii.  191. 

contribution  to  redeem,  order  of,  iL  200. 
Partition,  how  made,  L  695. 
Perpetuity,  rule  of,  ii.  734. 
Quitclaim-deed  a  conTc^ance,  iii.  860. 
Xent  hardly  known  here,  ii.  277. 
SjiU  in  ShtlU^'a  ciue  abolished  in  wills,  il.  807. 
Tentmt  for  life  tcaieHa  aetata  for  not  paying  taxes,  L  126. 
Waite,  action  for,  forms  of,  L  169,  680. 
Witneue*  required  for  wills,  iii.  607. 
OUISSION, 

to  mention  a  child,  effect  of ,  on  a  will,  iiL  18. 
OPENING, 

td  remtunders,  to  let  in  new  members  of  a  clasB,  ii.  502,  568. 
OB, 

when  nsed  for  and  meaning  tmd,  IL  707;  IiL  SZf. 
OBKGON, 

Curieey  allowed,  though  no  issue,  L  164. 
Descent,  laws  of,  iii.  34. 
Foreelomre  of  morlgagM,  ii.  262. 
lUeffitimate  children,  law  as  to,  iiL  48. 
ZunfbKuHi  of  real  actions,  iii.  173. 

tt  implied  in  deeds,  iii  189. 
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OREGON—  Continmd. 

Pariiiiott,  how  m&de,  1.  099. 

Potthtaiuut  dtUdren,  lav  u  to,  iii.  U, 

ScnlU  eqiuTklent  to  seals,  iii.  271. 

Watte,  action  of,  L  168. 
ORTHOGRAPHY, 

errors  in,  do  not  affect  deeds,  iii.  240. 
OOSTER, 

what  is,  iU.  160,  161. 

(5cs   FoSSBSBIOir,   &0.) 

OUTSTANDING  TERMS, 

how  created,  and  character  of,  i.  4BS. 

satisfied,  how  used  as  muniments  of  title,  L  4B9-40C. 

to  attend  the  inherittmce,  abolished,  i.  461. 

never  in  use  in  United  States,  i.  464-468. 
OWELTY  OF  PARTITION, 

in  what  it  consisted,  L  078. 
OWNERSHIP,   DOUBLE, 

in  soil  and  mines,  i.  17. 

may  be  held  by  different  persons,  {.  17. 

may  be  oi  a  mere  easement  in,  i.  17,  18. 


P. 

PARCENABY,  i.  660. 

(5m  Cofabcbitart.) 
PARES  CURI^, 

who  they  were,  and  what  their  daty,  1.  46,  56,  71. 
PAROL, 

agreement  to  convey  land  enforced  in  equity,  IU.  S86. 
PAROL  EVIDENCE, 

when  competent  to  prove  a  deed  a  mortgage,  ii.  49,  62. 

competent  to  show  when  a  deed  or  defeaaanoe  made,  ii.  GS,  54. 

ccimpel«nt  to  show  amount  of  considenition  of  a  deed,  IL  4S7;  iQ. 
873,  378. 

admissible  to  identify  monoments  in  a  deed,  UI.  424. 
PAROL  LEASES, 

how  lai  binding,  L  S14. 
PAROL   LICENSE, 

coopled  with  a  grant,  not  revocable,  i.  680. 

executed  on  licensee's  own  land,  not  revocable,  L  638. 

until  eiecnted,  is  revocable,  i.  629. 

not,  if  connected  with  personal  proper^  on  UcoiBcr'B  Und,  I.  687. 
PAROL   RESERVATION, 

of  crops  on  granted  land,  void,  iii.  802. 
PARSON, 

when  coiporadon  sole,  i.  84. 
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PAR80B  —  Continutd. 

Iiis  interest  in  glebe-Umla,  L  S4> 

grant  to,  if  a  fee  most  be  to  him  and  "  mooesson,"  L  81. 
PARTICULAR  ESTATE, 

in  case  of  renudndera,  what  it  is,  L  72;  ii.  640,  660. 

bolder  of,  holds  seisin  or  poueasion  for  iemainde>man,  L  fll. 

possession  by  tenant  of,  not  adTerse  to  ronainder-man,  il.  664. 
PARTIES, 

to  deeds,  who  may  be,  iiL  S48-S60. 

to  leases,  who  may  be,  L  466-458. 

to  foredoaore  of  mortgagee,  who  most  be,  ii.  260, 854. 

when  wife  must  be,  to  be  bound  by,  iL  264. 
PARTITION, 

how  made  between  joint-tenanta,  i.  060. 

how  made  between  copaioeners,  i  652. 

may  be  made  fay  tenants  in  common,  L  870. 

inddent  only  to  parcenen  at  common  law,  L  676. 

how  incident  to  all  joint-eetatea,  i.  070. 

when  made,  carries  growing  oiope,  i.  061. 

of  proceedings  for,  by  action  at  common  law,  L  076-68L 

now  exercised  by  equity  in  En^^and,  i.  677,  078. 

parts  may  be  equalized  by  owelty  of,  i.  678. 

proceedings  in,  are  local,  i.  078. 

etiect  of,  by  parol,  followed  by  possession,  L  076,  036,  066. 

when  presumed  from  long  occupation,  i.  686. 

a  petition  for,  a  proceeding  in  rvni,  i.  678. 

each  has  the  same  estate  in  his  share  as  he  held  In  the  }Mnt.eatatA( 
i.  84. 

what  estate  one  must  hare  to  enforoe  it,  i.  681,  68S. 

mortgagor  cannot  have,  against  his  mortgagee,  ii.  168. 

one  must  hare  seisin  and  ri^  of  possession,  i.  681. 

when  remainder-suui  mt^  hare  it,  i.  082. 

how  far  one  disseised  may  hare  it,  i.  6S8. 

rerendoner  and  remainder-man  not  affected  by  act  of  tenant  in, 
i.  081,  682. 

effect  of  corenante  of  tenants,  not  to  make,  i.  681. 

binds  mortgagee  or  grantee  of  one  tenant,  if  madependmle  lite,  i.  681. 

mortgagoTs,  but  not  mortgagees,  may  hare,  i.  082. 

who  most  be  made  parties  to,  !.  683; 

disseisee  not  bonud  by  proceedings  with  his  disseisor,  i.  068. 

nor  mortgagee  by  proceedings  with  mortgagor,  ii.  169. 

how  to  be  made  of  eereral  parcels,  L  668. 

how  of  mines,  mills,  and  water-power,  &c.,  i.  088,  084. 

of  proceedings  for,  in  probate  courts,  i.  684. 

who  bound  by,  L  084. 

bow  made  by  tlie  partiea,  i.  086. 
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PABTITION—  Continued. 

made  by  pniprieton  of  common  lands  by  vote,  i.  6S6. 

irords  of  inheritanM  required  in  deed«  of,  i.  84. 

how  far  each  vairantB  to  the  other,  i.  687,  68S. 

«ach  to  aid  the  other  in  defending  his  title,  i.  687,  688> 

after  made,  one  does  not  hold  under  the  other,  i.  687. 

one  cannot  set  ap  against  tha  otlier  a  prior  title,  i.  688. 

when  made  by  law,  each  tenant  is  tiie  other's  warrantor,  L  688. 

one  ended  of  a  share  may,  at  his  election,  have  a  new  one,  i.  68( 

does  not  extend  to  his  alienee,  i.  688. 

one  may  recover  damages  if  evicted  of  his  share,  L  688. 

laws  of  the  States  as  to,  i.  689  el  uq. 
PAETNERSHIF, 

estate  in,  how  far  subject  to  dower,  i.  200^02,  66^-670. 

how  constituted,  and  its  incidents,  i.  666-870. 

how  far  regarded  as  personal  estate,  i.  66B. 

survivorship  applies  only  to  for  as  necessary  to  pay  debts,  1.  670. 

except  as  to  creditors,  are  estates  in  oonunon,  i.  668,  670. 

if  deed  taken  in  name  of  one,  he  is  trustee  for  all,  i.  667. 

lease  by  one  partner  enures  to  all,  i.  660. 

descends  to  heirs,  if  not  needed  for  creditors,  i.  670. 
PART  PERFORMANCE, 

when  the  groond  of  a  decree,  ill.  2S6. 
PARTY-WALLS, 

as  aa  easement,  what  are,  and  rights  of,  il.  800,  868. 

how  far  adjacent  proprietors  own  in  common,  11.  86S. 
PA'TBNT  OF  LAND, 

what  it  is,  and  how  granted,  iii.  135. 

(5m  Public  Gbaxt.) 
PAYMENT, 

of  a  mortgage,  when  an  assignment,  ii.  130,  131. 

when  and  how  far  it  extinguishes  the  mortgage,  ii.  127,  128. 
PENDENTE  LITE,  ii.  147. 

(5m  Lis  Peudkhs.) 

purchaser  bonnd  to  take  notice  of,  il.  251. 

he  need  not  be  made  party  to  a  fbreclosnre  of  mortage,  ii.  251. 

is  bound  by  the  judgment  between  the  ori^nal  parties,  iL  261. 

Is  bound  by  partition  between  parties,  i.  682. 
PENNSYLVANIA, 

Aeeumtdation,  limited,  how  far,  ii.  786. 

Advancement,  law  of.  Hi.  40. 

Alienage,  no  disability,  i.  76. 

Allodial,  property  in  lands,  i.  65. 

Auanment,  statute  of  Anne  in  force,  ii.  786. 

Bargain  and  mile,  a  form  in  use,  ii.  iS&. 

Birtk  of  a  ^lild  lerokes  a  will,  itL  MO. 
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PENNSYLVANIA  —  CoiOmued. 

Boundary,  how  Isi  prored  by  hearsaj,  Ui.  428. 
Ciarilaiie  luei  in  foroe  here,  iii.  020. 
Children,  illegitinuite,  bow  far  hein,  iil.  42. 

posUiiunous,  li^ta  of,  iii.  44. 
CondiHon,  ri^ts  under,  may  be  oonv^ed,  iL  12. 
ConO^vtifg  to  redeem  mortgagea,  order  of,  iL  0B9. 
CovmantM,  what  words  imply  in  a  deed,  Iii.  468,  4S0. 
CurUtg,  what  seisin  requisite  for,  i.  174. 

not  forfeited  by  conreyanoe,  i.  182. 
Cvtum  of  tenants  u  to  cropa,  i.  1$7. 
Damagei,  for  breach  of  covenant  of  warrant,  iil.  498> 

for  breAch  of  wairaaty,  iii.  498. 
Deed,  requires  to  be  signed,  i.  276. 

if  recorded,  may  be  used  in  eridence,  iii.  821. 
Ikpotit  of  deeds  creates  no  lien,  ii.  85. 
Daeent,  laws  of,  iii.  S4. 

how  far  eeititta  foot  iftpttcin,  ii.  741;  iiL  14, 
ZHtseuee  may  conr^  lands,  iiL  881. 
Datrtu  lies  for  rent,  ii.  278. 
DoKer,  had  in  wild  lands,  i  148. 

msiy  be  bad  in  a  tmat,  L  206. 

>ubordiuat«  to  creditcx's  claim,  L  260. 

damages  recorered  in  action  for,  i.  281,  283. 

devise,  when  in  lien  of,  i.  826. 
EsiateM  taii,  how  batred,  i.  118. 
Enoppd,  what  works  one,  iii.  76,  61. 
Exteuticn,  lery  of,  on  lands,  iL  81,  n. 
f%ie(  formerly  in  use,  i.  97. 
Foredottirt,  salt  lor,  and  the  debt,  ii.  229. 
BtiAand  and  m/e  joining  in  deeds,  an  early  usage,  iiL  St 
Jnat-tauuteUt,  bow  far  Uiey  exist,  L  648. 
•     Jmnturt,  what  ban  dower,  1.  823  «( teg, 
JudgmaiU  tana  liens  on  lands,  ii.  81,  n. 
Leatet,  what  not  within  statute  of  frauds,  L  449,  814. 

how  executed  by  agents,  L  448. 

Stat  of  83  Hen.  VUI.,  c.  84,  in  force,  L  497. 
Zacskm,  executed,  not  revocable,  i.  087. 
laautatitm,  of  real  actions,  iii.  176. 

upon  "failure of  issue,"  iL  786. 
Married  women,  rights  and  powers  of,  L  889. 

must  acknowledge  a  lease  to  make  it  good,  L  448. 
Jfortgagei,  proved  by  parol,  ii.  60  «f  m{. 

how  assigned,  ii.  116. 

writ  of  ettr^aement,  when  it  lies  under,  ii.  186. 

effect  on,  of  payment  of  debt,  ii.  127. 
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PENirS  YL  VAST  A  —  Continued, 

i£ortgagei,  when  the;  become  lient,  ii.  14S. 

order  of  contributing  to  redeem,  ii.  208. 

when  mor^ageee  may  charge  for  MrriceB,  ii.  186,  Ii 

how  forecloaed,  ii.  239,  267. 

how  applied  to  Bncceasive  debts  in  hands  of  assignee 
Jforfmoin,  stfttute  agunst,  iii.  266. 
Notice,  what  determinee  estate  at  will,  i.  609. 
Partition,  how  made  of  estates,  i.  695. 
Prtta^ition,  time  of,  twenty-one  years,  ii.  818  el  teq. 
Propriaarg  owned  the  soil  of,  iii.  180. 
PmrhoMe-monty,  a  lien  for,  ii.  93,  94. 
Quia  emptore*,  statute  of,  not  law  hare,  i.  209;  ii.  278. 
Record  of  deeds,  in  what  time  to  be  made,  iiL  821. 
Rent  may  be  aerrice  in  fee-farms,  ii.  277. 
HvU  m  ShelUs'i  eate  in  force,  ii.  60S. 
SanM  equivalent  to  a  seal,  iii.  274. 
Signing  essential  to  a  deed,  iii.  276. 
Sovereigntji,  as  well  as  soil,  in  the  proprietary,  iii.  18& 
Uia  applied  in  oonTeyanoes,  ii.  444  «t  leq. 
Watte,  how  prevented,  i.  159. 
Will,  estates  at,  how  determined,  i.  610. 
Will*,  how  to  be  attested,  iii.  606. 

pass  after-aeqnii«d  estate,  iii.  507. 

married  women  may  make,  iii.  509. 

revoked  by  birth  of  a  child,  iii.  640. 


no  property  in,  in  United  States,  iL  272. 
PEBFOEMANCE, 

specific,  when  enforced,  iii.  285. 
PER  MY  ET  PER    TOUT, 

its  meaning  and  application,  i.  (tiS. 
PEBPETUITY", 

what  are  the  rules  as  to  Its  limits,  i.  109, 489 ;  U.  27,  667,  US,  703. 

their  introdnction  remembered  by  Lord  Uansfleld,  ii.  688. 

reasons  and  policy  of  mles  against,  i.  109 ;  ii.  701. 

borrowed  from  the  terms  of  strict  settlements,  ii.  701. 

it  is  not  enough  tiiat  an  estate  may,  it  must,  by  its  limitation,  vest, 
ii.  708. 

if  limited  upon  two  events,  it  may  be  good,  if  one  is  not  too  r«mote, 
ii.  704,  716,  718. 

in  what  cases  applied,  ii.  27,  28,  6CT,  683. 

do  not  apply  to  charitable  trusts,  iii.  621. 

apply  to  terms  for  years,  i.  430. 

do  not  apply  to  estates  upon  condition,  ii.  2S. 

do  not  apply  to  renuunden,  ii.  669. 
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PERPETUITY  —  Contmued. 

■pplj  to  conditional  limitation*,  ii.  28. 

apply  to  tbe  execution  of  powers,  ii.  071,  B73. 

time  of  executing  ahould  be  limited  in  creating,  ii.  678,  874. 

period  of,  measured  from  date  of  deed,  or  death  of  deviior,  ii.  878, 
874,  7IMS. 

limitation  to  issue  of  one  unborn  always  too  remote,  ii.  687,672,675. 

of  the  possibility  of  the  execution  of  a  power  being  too  remote, 
ii.  874. 

the  first  estate  lemuns  good,  if  m  second  be  too  remote,  ii.  703. 

if  lunitation  to  several  coUectivety  be  too  remote  as  to  any,  it  is 
void  as  to  all,  ii.  870,  704. 

of  limitation,  after  "  dying  without  issue,"  &c.,  ii.  690,  705-712. 

limitation  upon  failure  of  issoe  of  one  unborn,  void,  ii.  868. 

tendency  of  late  to  construe  f  ailore  of  issue  a  definite  one,  ii.  706-708. 

distinction  between  failure  of  issue  of  the  first  taker  and  of  a 
stranger,  ii.  706-708. 

when  it  creates  a  lem^der,  or  an  executory  devise,  ii.  709,  710. 

good,  if  by  ita  terms  issue  is  to  ful  within  twenty-one  years  after 
ancestor's  death,  ii.  711. 

good,  if  devise  over  is  upon  faOura  of  testator's  own  imte,  iL  718. 

like  rule  in  springing  uses,  &o.,  as  in  executory  devisee,  ii.  711> 

rule  more  stringent  in  deeds  than  wills,  ii.  711. 

instances  of  limitations  too  remote,  ii.  712. 

if  on  executory  limitation  be  too  remote,  it  is  wholly  yiAd,  iL  727. 

if  void  as  to  part  of  a  class,  void  as  to  the  whole,  iL  737-780. 

devises  for  accumulation,  ii.  780.- 

ThellusBon'a  will  case  and  present  law,  ii.  780,  781. 

American  statutes  as  to  perpetuities,  ii.  781-736. 

as  to  limitations  upon  failure  of  issue,  ii.  784. 

as  to  devises  for  accumulation,  iL  735. 
PERSONAL   PROPERTY, 

how  distinguished  from  real,  i.  2. 

may  assume  character  of  realty,  L  5-14. 

when  Uable  to  contribute  to  redeem  a  mortgage,  il.  187-200. 
PEWS. 

how  far  real,  and  how  far  personal,  i.  81. 
PLAN, 

of  land  referred  to  in  a  deed,  elfeot  of,  liL  430. 
PLOUGH-BOTE, 

as  an  eatover,  L  128. 
PLYMOUTH, 

and  other  Colonies,  tenure  of  lands  in,  1.  47. 
PONDS, 

rules  as  to,  as  boundaries  of  land,  iii.  416. 

public  may  use,  for  fishing,  bathing,  cutting  iee.  In..  IB.  304. 
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POSSESSION, 

how  fu  identical  with  adsiii,  i.  68;  u.  688;  ili.  127, 147. 

bow  far  eridsDM  of  title,  i.  58. 

when  it  follows  tiUe,  i.  68. 

that  of  tenant  not  adTorse  to  roTenioner,  i.  126. 

(See  Advekbb  PosaxsBiON.) 
how  far  ewieiitia]  to  lessee's  wtate,  i.-  418. 
of  tenant  is  that  of  lessor,  L  448. 
of  ono  ioint-owner,  that  of  all,  i.  650. 
how  far  is  praanmptiTe  notice  of  a  deed,  iii.  818-819. 
of  mortgagor  that  of  mortgageo,  ii.  168,  189. 
essential  to  muntalning  trespass  by  leasee,  i.  448. 
POSSESSION  AND  FREEHOLD, 

oonvertible  tenns  at  oonunon  law,  iii.  862. 
POSSESSION  AND   LIMITATION, 

how  poaseaaion  grows  to  a  title,  iii.  125,  128. 

oonstructiTo,  when  not  in  fact,  what  i«,  iiL  128. 

•aisiu,  if  lost,  Trained  by  re-entry,  iii.  129. 

difierenoe  between  dioeaisin  and  dispoeseauon,  iii.  127. 

of  two  ih  posseesion,  he  has  tha  seisin  who  baa  the  title,  iii. 

127. 
iriutt  oompletas  dieseisin  by  fendal  and  modem  law,  iii.  136. 
of  disseisin  by  election  of  owner,  iii.  128,  137. 
case  of  Taylor  v.  Horde,  iii.  130,  181. 
limitatioiu  apply  only  to  actoal  disaeisina,  iii.  126,  ISl. 
what  acts  and  intent  necessary  to  constitute  actual  disseidn,  iii.  129, 

118, 161. 
does  not  require  force,  iii.  118. 
deed,  thongb  reoordsd,  does  not  wodi  a  dissusin,  unleaa  grantor  In 

possession,  iii.  182. 
the  estate  of  a  disseisor  a  fee,  iii.  184. 
oharacteristics  and  qualities  of  possession  raqnisite  to  gain  a  title, 

iii.  128,  129, 134, 148,  151,  158. 
aoquieaoonco  by  owner  in  tenant's  posaeasion  easenldal,  iii.  186, 

160. 
mnst  be  held  with  intent  to  claim  title,  iii.  135,  138,  141,  151. 
most  be  nnintermpted,  iii.  186. 
continuity  preserred  by  several  in  sncoeasion  holding  in  prtTlty, 

iii.  140, 144,  146. 
in  what  cases  this  applied,  iii.  146,  146. 
what  ia  a  sufScteotly  oontinnoos  poaseesion,  iii.  140. 
what  ertent  of  uotorie^  reqi^ite  in  tlie  possession,  iii.  141. 
whether  possession  advene,  a  question  for  jury,  iii.  141. 
bow  far  entry  and  holding  by  mistake  can  give  title,  iii.  141. 
how  far  nature  and  extent  of  possession  affected  by  entry,  by  color 

<d  title,.  iU  148,119,162,168-168. 
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posMBsion  preanmed  ^  be  rightful  when  entaj  is,  UL  143. 

in  what  cas»  pcwitiTe  diKlaimw  of  title  ol  aimer  requisite  to  nuke 

posBesBton  advene,  iiL  142, 143. 
holding  under  a  void  gnnt  Eoay  gain  a  tiUe,  iiL  146. 
poeaeesion  enoo^  to  pM*  eeiain  and  coreiutnt  of  wamuity,  iiL 

147. 
poeseesion  not  adTerse  to  ravenion  till  death  of  tenant  for  life, 

iu.  147. 
wife  not  baired  bj  diueiBin  done  to  husband,  iiL  148. 
mortg^ee  berrod  b^  moitgagor'a  diHseisiji,  ii.  108;  iii.  148. 
dkaracter  of  acta  of  poaaeasion  depend  on  situatioa  of  propvtf, 

iii.  151. 
what  acte  of  oocapatioa  not  auEBoient  to  give  ezdnaiTfl  poaaeasion, 

iii.  148,  149. 
vbat  acts  of  poeaeesion  oarrj  notioe  to  tLe  owner,  iii.  161. 
how  far  acta  of  diaaeiain  limited  to  actual  ouster  and  occupation, 

iu.  103,  163. 
if  equivocal,  acta  presumed  not  to  be  hostile  to  owner,  iii.  158. 
effect  of  occupancy  hy  adjacent  ownera  bounding  on  each  oUker, 

iiL  IH. 
effect  on  title  of  occupying  up  to  a  division-fence,  iiL  169. 
OOOn^ing  under  a  parol  pnrchaae  or  pulition  may  gain  title, 

Iii.  168. 
how  far  trustee  may  be  disseiaed  by  etttvi  qut  tnat  oit  a  stranger, 

iii.  182. 
theory  of  limitation  defeating  the  title  of  one,  and  creating  that  of 

another,  iiL  52,  134, 168, 168, 166. 
limitations  do  not  ran  against  the  State,  beoanae  it  oannot  be  dis- 
seised, iii.  158, 190. 
saving  clauses  in  statute  of  limilations,  iiL  165. 
do  not  extend  to  such  as  arise  after  tiie  right  aoorued,  iiL  165. 
statute  of  limitationa,  &c  ,  of  several  States,  iii.  166-179. 
(5e«  tkt  Stath  MvcroUsr.) 
POSSIBIIJTr, 

of  issue  extinct,  effect  npon  estates  tail,  i.  ill 
a  mere,  not  the  subject  of  grant,  iiL  94, 848. 
POSTHUMOUS  CHILDREN, 

inherit  as  if  bom  in  Uf e  of  parent,  iii.  16. 
how  affected  by  will  of  parent,  iii.  540. 
POWER  OF  SALE  UNDER  A  MORTGAGE,  IL  S7-8L 
how  far  equity  will  reatoain  ita  exercise,  ii.  60. 
tn  executing,  mortgagee  a  trustee,  ii.  69,  73. 
is  irrevocable;  does  not  die  with  mortgagor,  iL  69. 
bow  far  it  passes  with  the  estate,  iL  69,  70,  74. 
who  executes,  if  a  part  qf  the  estate  is  asaignedi  iL  70. 
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678  INDEX. 

POWER  OF  SALE  UNDEB  A  MORTGAGE  —  Con^tMil. 
impliei  a  power  to  moke  deeda,  ii.  71-78. 
how  it  is  to  be  ezerclBed,  utd  for  what  porpoflee,  ii.  7S,  71. 
when  exeouitti,  extingtiiahes  mortgagor's  estate,  ii.  76. 
is  itself  extinguislied  by  payment  or  tender  of  the  debt,  ii.  77. 
effect  of  payment  of  debt  on  a  bona  fide  purchaser,  IL  77. 
if  mortgagee  sells  and  buys  himself,  sale  may  be  artnded,  iL  71. 
when  mortgagee  nuy  purchase,  ii.  74. 
of  powers  (A  sale  in  trust-mortgages,  ii.  7^.81. 
U  it  be  to  mmtgagee  and  his  administrators,  his  administrator 

may  execute  it  irba«  the  land  is,  ii.  651. 
FOWEBS, 

L  Okioih  txa  Katukx, 

created  under  statute  of  uses,  i.  460;  ii.  308,  6S6,  686. 

how  far  like  springing  and  shifting  uses,  ii.  636,  686. 

when  oonpled  with  an  intorast,  ii.  603,  631,  S52,  saS,  664. 

anch  powers  surriTe;  how  executed,  ii.  663. 

importance  of  distinction  between  and  an  interest  in  the  thing. 

ii.  651,  660,  662. 
a  seisin  must  be  created  with  it,  ii.  656. 
how  affected  by  will  or  by  deed,  ii.  857,  668. 
bow  far  the  doctrine  of  c^  prtM  applies  to,  iL  066,  067. 
of  the  priority  of  several  in  the  same  instrument,  ii.  669,  670. 
execution  and  ralidi^  of,  affected  by  rules  as  to  perpetuities,  iL  667, 

671-676. 
whether  too  remote,  if  created  by  deed,  refers  to  its  data;  if  by  wiU, 

to  death  of  testator,  ii.  672. 

{Set  PzRPxrniTT,) 
how  suoceosiTe  estates,  when  appointed,  take  effect,  iL  677. 
to  nhat  purposes  generally  applied,  ii.  078. 
what  rules  as  to,  courts  of  law  apply,  ii.  646. 
estates  not  rendered  oontingBnt  by  being  liable  to  be  rBroked  nn- 

der,  ii.  646. 
may  be  ^>plied  to  leasee  of  lands,  ii.  640. 
n.  DiFPXKBNT  Kinds  ov, 

distinction  between  collateral  uid  not,  ii.  630,  643. 

If  donee  has  no  interest  in  the  estate,  it  is  ctdlatenl  ex  naked, 

U.  630. 
may  execute  such  or  not,  at  his  pleasure,  ii.  662,  666 
equity  cannot  enforce  such  powers,  ii.  665,  676. 
what  essential  to  b«ng  coupled  with  an  interest,  iL  6^4. 
such  powers  surriTe,  and  will  pass  to  assignees,  ii.  665. 
distinction  between  a^^ndant  and  in  gtoss,  iL  630,  640. 
between  genwal  and  special,  ii.  641. 
under  American  law,  ii.  048. 

derise  of  lands  to  be  sold,  a  power  in  New  York,  ii.  648. 
•<  in  trust,"  what  are,  under  law  of  New  Yo^  IL  648,  640. 
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iHDiz.  679 

POWERS  —  Contiauid. 

of  appoinbnent  and  rerocAtion,  ii.  6S7,  913< 

how  it  opentes  upon  the  eatate,  iL  687. 

appointee,  the  one  who  takes  under  it,  iL  037. 

may  be  aimexed  to  an  estate  in  £ee,  ii.  eS7,  688. 

it  maj  be  aaaigned,  ii.  OU,  665. 

what  is  aa  af^raiubnent,  ii.  637. 

the  event  on  which  the  nso  springa,  or  shifts  in  faror  ot  the  ajv 

pointM,  ii.  937,  664^5?. 
how  and  when  applied  in  cases  of  remaindeTS,  iL  677. 
appointee  not  the  assignee  of  the  ^tpointor,  ii.  657. 
donee  may  not  leroke  except  by  e^qireas  power  to  that  effect,  ii.  670. 
what  powen  die  with  the  one  creating,  and  what  aurrive,  ii.  668, 

powers  in  wills  held  trnsts  in  chancery,  iL  603. 

to  Bell,  whan  it  anUkoiizes  creating  a  fee,  and  idien  not,  il.  64S, 

660. 
does  not  geneiallx  indiide  one  to  mortgage,  iL  666. 
implies  sale  to  be  for  money,  ii.  666. 

of  powers  to  exeonton  by  will  to  sell,  or  that  tii^  do  sell,  ii.  6S0. 
\rtiat  a  naked  power,  and  wtten  a  du^,  ii.  662. 
how  far  the  case  of  ezecutors,  ii.  0S2. 
an  executor  may  be  a  trustee  with  a  distinct  power,  iL  662. 
how  far  a  power  to  ai^ioint,  and  a  fee,  may  ooexiat  in  the  same 

person,  iL  6S2,  666. 
what  is  a  common-law  power  or  authority,  ii.  666. 
in.  How  Cbkatkd, 

no  particular  fc^m  required,  ii.  662. 
may  be  by  deed  or  will,  ii.  660. 
may  be  granted  or  reserred,  and  how,  ii.  660. 
one  with  a  general  power  may  authorize  another  to  aj^xnnt,  iL  669. 
nnlesa  it  be  a  power  with  special  confidence,  iL  669. 
IT.  How  EzxcuTED, 

who  may  execute,  iL  068. 

when  adminisbator  of   mortgagee  may  execute  power  of  sale, 

ii.  664. 
execution  most  follow  precisely  the  fonn  required  in  its  creation, 

ii.  656,  666. 
limitation  under  a  power  is  taken  as  a  part  of  the  original  setUe- 

ment,  ii.  674,  677. 
'equity  oorrects  tiie  execution  of,  but  never  ezeontea,  ii.  676. 
It  may  aid  a  defective  execntfon,  ii.  674,  677- 
bow  far,  in  m^Hng  the  appoinbnent,  refecenoe  Is  to  be  made  to  tlie 

power,  ii.  668. 
what  may  be  done  under  a  power  to  appoint  to  "children,"  "issue," 
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POWERS  —  Contmued. 

one  with  a  general  power  may  appiniit  to  himaelf,  fi.  tSO. 

husband  and  wife  may  appoint  to  each  other,  iL  669. 

how  donee  of  a  power  with  an  interest  exeentea  it,  iL  6U. 

such  power  not  to  be  diTided,  ii.  004. 

in  whose  name  to  be  exacated,  ii.  668. 

how  far  one  may  appoint  who  shall  take  nnder  a  dOTise,  ii.  4S4, 
486. 

whether  granting  an  eetat«  executes  a  power,  at  panes  grantor's 
right,  ii.  665. 

when  BO  executed  as  to  make  appointee  tnistee  for  another,  U.  638, 
080,609. 

how  far  donee  may  suspend,  deetn^,  or  merge,  or  releasftthe  power, 
ii.  641,  644,  646. 

be  cannot  do  so  in  vii^tion  of  dntj,  ii.  644. 

when  donee  compellable  to  execute  it,  ii.  666. 

If  a  power  be  a  trust,  equity  will  enforoe  an  execution,  iL  6SC. 

when  all  donees  most  Join  in  its  execution,  ii.  660*,  662. 

of  the  time  when  to  be  executed,  ii.  669,  670. 

validity  of  appointment  refers  to  the  time  of  making  it,  ii.  606. 

should  have  some  time  prescribed  in  which  to  be  exercised,  ii.  673. 

effect  of  donee  exceeding  his  power,  ii.  671~676. 

effect  of  donee  appointing  a  less  estate  tiian  aathorixed,  iL  668. 

effect  of  annexing  improper  conditions  to  an  eatats  appointed, 
ii.  668. 

bow  far  equity  aids  defective  execution  of,  iL  676. 

power  ceases  when  its  purposes  are  answered,  ii.  6S2. 

qipointee  takes  under  the  instnunant  creating  the  power,  ii.  C77, 
688,  662,  654,  657,  871,  676. 

power  of  attorney  executing  deeds,  be,  by,  L  448;  iii.  277-280. 

whether  wire*  can  make,  L  249;  iii.  268,  259. 

when  a  bad  execution  aa  to  one  estate  aooeleratee  another,  iL  668. 
PRECIPE, 

tenant  to,  who  was,  i.  68,  73,  122. 

impratance  of  having  one,  i.  68,  78. 

husband  may  be,  as  to  vrife's  land,  i.  436. 
PIUEDIAL  SBRTIinOBS,  ii.  299. 

(Ssa  Eabkmkmts.) 
PEATCNG  AID, 

by  tenant  of  freeholder,  L  78,  122,  637. 

now  abolished,  i.  128. 
PEECATOET  WORDS, 

creating  trusts,  iL  606,  606. 
PRE-EMPTION. 

tight  of,  may  be  seoored  to  mortgagee,  iL  68, 

right  of,  in  public  lands,  iiL  200.  201. 
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of  &d««l,iA«tttembnK)M,iii  866,485. 
atbea  lued  foi  the  property  ooaTSyed,  iii.  435. 
PBE8CEIPTIOK, 

what  the  length  of  time  of,  under  the  Boman  law,  L  &,  n. 
L  FsopBRLT  ATFUEs   TO  Ihcospobeal  Hkkkditajuu(T8   Oklt, 

iii.  SI. 
a  mode  of  gaining  an  easement,  ii.  277. 
is  evidence  of  a  grant  or  deed,  i.  620,  637;  ii.  80. 
what  originallj  neoesBarj  to  create  it,  iL  318{  iii.  51,  62. 
mlea  aa  to,  at  different  periods,  and  in  difiereot  States,  iii.  53. 
modem  prescription  is  apreaumed  grant  and  of  a  lost  d«ed,  ii.  816; 

iU.  68,  54. 
vrhat  length  of  enjoyment  presnmee  a  grant,  ii.  318,  820,  880;  iii. 

62. 
th«  requisite  time  aoswers  to  period  of  Umitatjoa,  ii.  820;  iii.  62. 
how  conclosive,  the  presmnption  raised  by  enjoyment,  ii.  320,  881 , 

iii.  62.    ■ 
modem  presor^ition  only  prima  facie  eridence  of  grant,  ii.  820, 

821;  iii.  62. 
the  extent  and  mode  of  enjoyment  limits  the  rig^t,  iL  823;  iii.  64. 
nser  and  enjoyment,  to  be  the  ground  of,  mnst  be  adreise,  ii.  822, 

825. 
mnst  be  by  one  estate  adrene  to  another,  iL  302. 
most  be  wiule  owner  of  seirient  estate  is  under  no  diaabili^,  U. 

802. 
must  be  open  and  notorious,  ii.  833. 
most  be  acquiesced  in,  not  resisted  nor  forbidden,  iL  325. 
wiien  prescription  begins  to  nm,  iL  830,  331. 
no  time  short  of  prescription  raises  any  presumption  of  grant,  iL 

880. 
tlie  public  oanuot  clium  a  ri^t  by,  ii.  831. 
distinction  between,  and  a  custom,  ii.  831. 
■uoceeson  in  privity  of  estate  may  gain  by  united  user,  ii.  831. 
eifect  of  death  of  owner  of  servient  estate  upon  prescription,  ii.  332. 
suspended  while  his  heir  is  a  minor,  ii.  331,  33S,  363. 
not  effected  by  a  disability  arising  after  ancestor's  death,  ii.  833. 
may  be  gained  by  a  corporation  in  a  9U«  eataSe,  ii.  8S8. 
n.  In  what  Pkkscbistio!!  mat  be  Gained, 
wbeUier  in  light  and  air,  ii.  848-347. 
in  what  States  it  is  allowed,  ii.  846.1 
in  what  States  it  is  disallowed,  ii.  346,  347. 
does  not  apply  to  unde^^und  waters,  ii.  853. 
nor  to  Sow  of  waters  artificially  created,  iL  857. 

>  [t  la  kUowed  ia  Delswira,  Ctateim  v.  PrimTOti,  21  Am.  L.  Reg.  S.  8««  abo  DOta 
In  M.DB  ciM  ChU  Nbv  Jemy  and  Delawan  an  tha  odIj  8ui»  in  «hkh  praieilptiou 
of  li^t  Ii  xiloirad. 
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PRESCEIPTION- 

sa&s  be  for  support  of  housee  by  earth  under  ftnd  adJaMnt,  iL  8^, 
862. 

for  Bui^Ktrt  and  repur  of  parte  of  hoawa,  ii.  &S2. 

for  ctuTTing  on  nnisanoe  t»dm,  ii.  3S0, 

for  fishing  in  another's  waters,  iL  866. 

for  maintaining  fenoea,  ii.  866. 

of  pnifit  it  prendre  most  l>e  in  a  ?u«  etIaU,  ii.  866, 
PBESTON'S  sixth  class  of  execntor;  davis«s,  ii.  686. 

case  in  Delaware  m  appljir^  it,  ii.  686. 
PRESCMPTION  OF  GRANT,  U.  819. 

of  date  of  deed  being  the  time  of  ito  execufdon,  iiL  SSL 
(_See  pBESCBiPTioN.J 
PRBSVMPTIO  JURIS  ET  DE  JURE, 

when  it  appliee,  ii.  819;  iii.  62. 

what  VMt  and  eDiojment  necessai;  to  msate  it,  iiL  82. 
PRIMOGENITURE, 

oldest  son  when  sole  heii,  i.  52. 

wlian  ftnt  adapted  as  to  socage  lands,  L  52,  n. 

how  far  now  a  matter  of  oostom,  i.  109, 110. 
PRINCIPAL, 

may  avail  of  lease  made  bj  one  acting  as  his  agent,  L  4SIX 

bow  far  notice  to  his  agent  is  to  himself,  iL  87. 

grant  of,  carriea  aoceasories,  never  the  oonvHse,  ilL  89L 
PRIORITY, 

of  lua  and  application  of  water,  effect  of,  ii.  848. 
PRIVATE   GRANT, 

title  acquired  only  bj  law  of  the  place,  iii.  238. 

when  deed  fint  required  to  convey,  iii.  334. 

always  necessary,  of  incorporeal  rights,  iii.  284. 

in  what  States  deeds  not  requisite,  iii.  235,  26S,  270 

of  deeds,  thdr  qualities  and  execution,  iii.  270-840. 
{Set  Debds.) 

what  are  escrows,  iii.  298-804. 

effect  of  cancelling  one  deed,  and  Tnalriiig  another,  Iii.  804)  SOS- 
making  deeds  good  by  relation,  iii.  808-810. 

refpstration  of  deeds,  iii.  31S-3!j6. 

disability  to  convey,  from  want  of  seisin,  ilL  827-382. 

effect  of  deed  to  compound  a  felony,  or  by  duress,  iii.  882. 

what  deeds  fraudulent  and  voluntary,  iii.  832-339. 

title  good  in  bona  fide  purchaser's  hands,  iiL  839. 

what  property  requires  a  deed  to  grant,  iiL  840-349. 

deeds  at  conunon  law  and  in  United  States,  iiL  850-362. 

component  parts  of  deeds,  iii.  350-879. 

construction  of  deeds,  iii.  879-420. 
PRIVATE  WATS, 

not  to  be  laid  out  by  towns,  iiL  218. 
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PRIVITr, 

wh&t  is  meant  by,  i.  15S,  n. 
I.  of  actiont  in  caee  of  waete,  i.  163,  153. 
S.  of  eonlraa,  between  lessor  nud  leasee,  before  enlzy,  L  467. 
binds  parties  to  lease,  independent  of  possession,  i.  137,  468. 
does  not  exist  between  owner  and  tenant  at  saffenmce,  L  062. 
8.  of  atate,  in  wliat  it  consists,  i.  153,  n;  ii.  285,293;  iii.  117. 
none  between  lessor  and  lessee  till  entry  by  leesee,  i.  467. 
exists  only  during  the  relation  of  landlord  and  tenant,  i.  467. 
bj  it,  assignee  of  land  liable  for  rent,  ii.  282. 
none  between  owner  and  tenant  at  sniferance,  i.  618. 
none  between  dowreas  and  Tereisioner  or  assignee,  i.  153,  80b. 
how  far  between  assignee  of  heir  of  reversioner  and  assignee  a* 

dowress,  i.  163. 
essential  to  an  action  of  waste,  i.  162. 
its  eSeot  npon  Uie  liability  for  covenants  in  a  lease,  i.  603. 
l^  it  assignee  of  reversion  recovers  rent,  i.  619. 
easential  to  attaching  bnrdens  or  benefits  of  oovenants  to  land, 

ii.  283-388;  iii.  118. 
how  far  it  exists  between  lessee  of  mortgagor  and  mortgagee, 

ii.  137. 
mtut  exist  between  feoffee   and   cutui  que  ute  to   create  a  une. 

ii.  400. 
after  partition,  none  between  one  oo-tenant  and  an  alienee  of 

another,  L  688. 
by  it  Bncceaaon  may  unite  their  usee  to  gun  title  or  preaoi^itiDu, 

ii.  331;  iii.  189. 
PROCEEATION, 

words  of,  necessary  to  create  estates  tail,  i.  101. 
PROFITS  A  PRENDRE, 
what  are,  U.  300. 

mnst  be  limited  in  extent  to  be  lawf  nl,  ii.  368. 
to  be  prescribed  for  in  a  que  eitaie,  ii.  869. 
grant  of  profits  <d  land  carries  the  land,  iii.  881. 
PBOPEETY, 

in  what  it  consists,  i.  1. 

in  what  Uiipgs  it  may  not  be  had,  i.  2.4. 

in  water,  in  ice,  L  4. 

oommoo-Iaw  division  into  real  and  personal,  i.  3,  7. 

bow  regarded  by  tite 'civil  law,  i.  3. 

how  divided  bj  the  Scotch  law,  i.  3. 

r^arded  as  an  interest  in  land,  distinct  from  title,  i.  60;  iii.  8,  4. 

may  exist  under  various  forms  and  degrees,  i.  69;  iii.  4. 

ownership  of,  expressed  by,  i.  70. 

is  always  held  subject  to  l^islative  control  as  to  use,  i.  2,  65. 

its  oi%in  in  lands  in  Maasachuaetta,  i.  64. 


.dbyCoOgIc 


684  IHDIX. 

FBOPBIETAKIES, 

might  aeaeu  tozu  in  New  EogUnd,  iiL  22^. 
PEOSPECT, 

easemeat  of,  not  gained  bj  owr,  ii.  SIS. 

uutj  be  by  grant  or  oaraoAot,  u.  S13,  $17. 
PROTECTOR, 

powet  uid  dntiee  of,  in  sales  of  estates  tul,  L  109. 
PROVISO, 

ma;  be  a  condition  or  a  aorenant,  iL  24. 
PUBLIC, 

may  aoqnira  rigfata  ot  easement  I^  oustom,  not  by  preanription, 
ii.  381. 
PDBUC   DOMAIN, 

of  what  it  consists,  and  how  acquired,  iii.  182-190. 

hov  conveyed,  iii.  191. 

(5«  PuBuo  Gbakt.) 
PDBUC  GRANT, 

what  is  meant  by,  iii.  ISl. 

act  of  Parliament  and  king's  grant,  iii.  181. 

of  the  nature  of  the  Indian  titles,  iiL  182, 186. 

of  the  eovereignty  and  soil  in  the  United  States  and  the  States, 
iii.  182,  IBS,  186-188. 

public  lands,  how  divided  for  sale,  iii.  185. 

mode  of  diaposing  of,  by  entty  or  sale,  iii.  186. 

what  is  a  patent,  and  its  reqiusites,  iii.  185. 

States  cannot  ooatrol  United  States  title  to  lands  within  thdr  limita, 
iU.  187. 

ri^te  and  liabilities  of  United  States  as  proprietors  within  the 
States,  iu.  188. 

minee  of  gold  in  California  pass  with  the  freehold,  iii.  188. 

of  grants  and  manors  in  New  York,  iii.  189. 

roles  for  construing  doubtful  grants  by  the  pnblio,  iii.  189, 190. 

grant  by  goTenunent  passes  the  s^sin,  iii.  191. 

how  far  Congress  can  grant  shores  of  navigable  riven,  iii  191. 

of  the  forau  by  which  public  grants  can  be  made,  iii.  191. 

of  the  force  and  effect  of  a  patent,  iii.  191-198. 

effect  of  a  register's  certificate  of  purchase  made,  iii.  193-19$. 

effect  of  entry  mode  and  payment  of  purchase-money  on  title, 
iii.  194-198. 

bow  entry  of  land  must  be  made,  iii.  199. 

land  not  to  be  sold  in  fractions  of  sections,  iii.  199. 

how  far  land-warranto  real  estate,  iii.  199. 

rights  of  pre-emption  to  public  lands,  iii.  200. 

grant  of  public  lands  in  New  Eugtand,  how  made,  iii.  203-^07. 

grants  by  lq;ialaturea,  towns,  and  p»prietariefl,howmade,  iii.  20S- 
207. 
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PUNCTUATION, 

not  regarded  in  oonatniing  deeds,  ui.  86T> 
FUBCHASE, 

aa  a  mode  of  title,  eontnuted  Yritb  dewent,  i.  101;  iii.  4. 
what  are  words  of,  and  wiiat  of  limitatioii,  iL  006;  iii.  437> 
PURCHASERS, 

sncceuive,  of  mortgaged  premises,  hov  to  oontribate,  ii.  200-S07. 
of  an  eqnity  of  redemption  have  no  claim  on  the  personal  eetat« 

of  the  mortgagoi,  ii.  200. 
how  fat  a  mmtgagee  is  regarded  one,  ii.  88,  80. 
under  a  power  of  sale  mortgage,  bow  fat  affected  by  pftymsnt  of  tha 

debt,  ii.  77. 
of  a  trustee,  how  far  affected  hj  the  violation  of  the  tnist,  ii.  78. 
in  pOBBeesion  of  land,  when  not  liable  for  rent,  i.  501. 
would  be  liable,  if  holding  after  contract  at  an  end,  i.  501. 
how  liable,  if  he  refuse  to  execute  the  agreement  on  his  part,  i.  fiOS. 
of  land,  when  bound  to  see  to  application  tA  purchaBe-mon^, 

iL538. 

Q. 
QUALIFIED  FEE, 

in  what  it  consists,  i.  00. 
QUANTITY, 

of  land  in  a  deed,  how  far  deecriptdre  on^,  iii.  iSS,  tBIL 

when  lield  to  be  a  corenant,  iiL  4&2. 
QUARANTINE, 

ci^ts  of,  in  faror  of  widows,  1.  165, 186,  180,  272. 

statute  of  the  several  States  as  to,  L  272,  278. 
QUARE  IMPEDIT, 

a  form  of  real  aaticHL  in  England,  L  270. 
QUARRIES, 

of  stone,  of  sepante  property  in,  i.  17. 
QUE  ESTATE, 

corporation  must  claim  prcMription  by,  ii.  889. 

necessary,  in  order  to  claim  yrofit*  ^prendre,  ii.  860. 
QUIA   EMPTORES, 

did  not  extend  to  tenanta  in  capitt,  i.  6fi. 

statute  of,  abolishes  tenure  between  grantor  and  gnmleo,  L  68,  88, 
805;  ii.  278. 

not  adopted  in  Fennsylvania,  L  200;  il  274. 

gave  the  first  ri^t  of  free  alienation,  i.  54,70;  iiL  281. 

prevented  creating  new  manora,  i.  68. 

adopted  in  New  York,  iii.  ISO. 
QUIET  ENJOYMENT, 

what  is  an  implied  oovaDant  for,  i.  286-208. 
QUITCLAIM-DEED, 

a  good  form  of  oonv^auoe,  iiL  S56,  &58--ft68,  880. 
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QDIT-RENT, 

wlist  it  was,  ii.  371,  n. 
QUITTING, 

premises,  lessor  has  not  the  rig^t  of,  Uiongfa  destn^wl,  L  5S6> 

notice  as  to,  to  determine  estates  at  will,  600,  699. 

im  cases  of  tenancies  from  year  to  year,  i.  606-4110. 


R. 
RACEWAT, 

of  mill  may  be  cleared  by  owner,  ii.  262. 
BAn^ROAD, 

capital  stock  in,  real  estate  in  Eentac^,  i.  309. 

mortgage  of,  what  it  oames,  ii.  167. 

franchise  of,  iL  261. 

(Sm  RoLLnra-SrocK.) 
RATIFICATION, 

of  Toidable  leases,  efFect  of,  L  457. 

of  deed  or  lease  of  an  infant,  L  458. 
REAL  ACTION, 

damages  not  recoTarafale  in,  at  common  law,  i.  277,  28L 

what  forma  of,  are  retained,  i.  279,  280. 
REAL  ESTATE, 

used  OS  synonymoos  witii  limda  and  tenements,  L  82,  71. 

how  far  occupant  of,  is  liable  for  injoriea  aiiung  from  its  oonditioii, 
i.  539. 
REAL  PROPERTY, 

what  is  included  in,  i.  2-7,  18,  82,  209. 
REBUTTER, 

by  force  of  warran^,  when  it  applies,  iii.  93, 100,  480. 

doctrine  applied  as  a  bar  to  dower,  i.  256. 
RECEIVER, 

to  mortgage-estates,  when  appointed,  ii.  185-140. 

appointed  in  one  State,  cannot  foreclose  a  mortgage  in  Uiotlier, 
ii.  253. 
RECITALS, 

in  leases,  when  a  eorenant,  i.  49B. 

in  deeds,  how  far  they  estop,  iii.  99,  100. 

how  far  reference  b»d  to,  in  constnung  deeds,  iii.  431. 

how  far  those  in  other  deeds  referred  to  oonclnde  parties,  iii.  100. 

in  tax-deed,  are  not  evidence  of  facts  stated,  iii.  222. 
RECOGNIZANCE, 

nudar  English  law  for  extent  on  debtor's  land,  ii.  80. 
RECORD, 

of  mortgages,  how  far  notice,  ii.  180,  144,  210,  211. 

law  as  to,  the  same  as  to  mortgages  and  abeolate  deeds,  iL  144. 

whether  efEectnal  until  indexed,  iL  147. 
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of  a  Becoad,  do  notice  to  holder  of  k  private  mortage,  iL  130, 210, 

211. 
when  they  tak«  effect  in  the  order  of  being  made,  ii.  143. 
of  mortgage  not  properl;  executed,  no  notice,  ii.  116. 
effect  of  as  notice,  if  mistake  in  record,  ii.  144,  146,  147. 
within  what  time  to  be  made,  ii.  144, 146. 

of  aaaignment  of  a  mortgage,  how  far  notice  to  mor^;agor,  ii.  147. 
of  assignmeat  of  a  mortgage,  notice  to  after-Msignbes,  ii.  147. 
of  second  mortgi^,  how  far  noti(»  to  prior  one,  ii.  156, 166,  210, 

211. 
how  far  notice  to  prior  one  for  future  advaiiees,  it.  166. 

(5m  Mobtoaoeb,  in.  and  IT.) 
how  far  required  of  leases,  i.  465. 
of  a  deed,  equivalent  to  livery  of  Bei«in,  ii.  448. 

(jSm   REaiBTRATION.) 

cop7  of,  when  evideaoe  of  title,  iii.  822. 
RECOUPMENT, 

for  damages  for  breach  of  covenant,  when  allowed,  i.  62B. 
RECOVERIES, 

as  a  mode  of  oonvc^ing  lands,  i.  06,  07. 

ODce  in  use  in  the  United  States,  iii.  246,  n. 

used  to.  bar  entails,  i.  06. 

effect  of  sochbarou  executcsy  and  contingent  estates,  i.  96;  ii.  083. 

form  of  proceedings  in,  i.  07,  06. 

abolished  now,  i.  06. 

had  th^  origin  in  Taltamm's  case,  i.  97. 

rigtit  of,  inherent  in  Qia  estate,  i.  09. 
BEDEHPTION, 

right  in  equity  of,  ii.  80. 

purchaser  of,  cannot  set  up  nsuij  against  Uie  mortgage,  ii.  176. 
at  shnifTs  sale,  cannot  denytiie  validity  of  the  mortgage, 

ii.175. 
cannot  object  to  the  mortgage  as  fraudulent,  ii.  17S. 
{See  MoBTOAQEB,  X.) 
RE-EKTRT, 

for  forfeiture,  by  lessee  npon  tenant,  i.  660,  670,  n. 

ri^t  of,  for  non-payment  of  rent,  ii.  279. 

how  it  may  be  ei^orced  for  fee-farm  rent,  ii.  280. 
REFERENCE, 

to  a  plan  or  deed  miade  in  a  deed,  effect  of,  iii.  428,  420. 
REFORM, 

power  of  court  to,  in  case*  of  mistakes  in  deed,  iii.  888. 
REGISTRATION  OF  DEEDS, 

how  far  adopted  in  England,  iii.  813. 

distinct  from  enrdment  of,  iii.  812. 
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REGISTRATION  OF  DEEDS— C«rfm««rf. 

reflated  by  State  kwa,  and  in  force  in  all,  ilL  318  tt  ttq. 

when  made,  notice  to  all  the  world,  iii.  31S. 

takes  effect  from  time  of  depout  in  tiie  office,  iiL  818. 

of  what  it  is  a  notice,  iii.  818. 

vhat  requisite  to  ita  being  Talid,  iii.  819. 

extent  of  notice  limited  to  tenna  of  reooTd,  iiL  820. 

within  what  Ume  to  be  made,  iii.  820,  821. 

when  recorded,  oopiea  of  deeds  used  in  proof,  iii.  822,  833. 

when  proof  of  the  execution  of  deeds,'  iiL  822. 

bow  far  indexing  necessary  to  gira  notice,  iii.  828,  834, 

n^istoed  deed  of  heir  good  gainst  unr^iatered  dead  of 
iii.  836. 

(Set  Rkcobd.) 
RELATION, 

when  eonT^ancea  made  good  hj,  iii.  307-810. 
RELEASE, 

hj  disseisee  or  joint-tenant,  carries  a  fee  withont  "  hein,"  i.  84. 
.    by  rereraioner  to  tenant,  must  Itave  words  of  inberitaoM,  L  84 

of  damages  by  mortgagor  does  not  bar  mortgagee,  iL  IfltL 

of  dower  by  wife,  how  mode,  i.  246. 

reqniutea  of  deeda,  to  bare  that  effect,  L  246-260. 

abflolTes  the  tenant  from  his  covenants,  i.  684. 

\y  mcaigagM  of   one  of   eereral  mortgaged  paroela,  aSeet  of, 
ii.  130,  210. 

of  part  of  land,  how  far  it  affects  rent  charged  iqicni  the  esUte, 
ii.  268,  280. 

of  part  of  the  rent  on  an  ratate  good,  ii.  289. 

aa  a  conreyance,  a  primary  one  in  this  oountiy,  and 
England,  iii.  110. 

with  warranty,  works  an  estoppel,  iii.  H,  110. 

deed  of,  may  avail  as  a  grant,  iii.  861. 
RELEASE  AND   QUITCLAIM, 

a  mode  of  valid  conveyanee  of  lands,  iii.  856,  358-383,  879. 
RELIEFS, 

as  feudal  froits,  what,  i.  49. 
REMAINDER, 

I.  How  Created  and  Defines,  i.  72;  iL  26,  27,  689,  660. 

what  amounts  to  seisin  of,  L  61,  72. 

how  eooTeyed,  i.  61,  62. 

always  created  by  purchase,  never  by  descent,  ii.  689,  &10. 

ownership  of,  distinct  from  that  of  particnlar  estate,  ii.  640k 

what  is  a  prior,  or  particular  estete,  ii.  640,  644. 

remiunder  must  have  one  to  soatain  it,  ii.  639. 

there  can  be  none  where  there  is  no  reversion,  ii.  640. 

dislinotion  between,  and  executory  devise,  ii.  641,  568. 
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KEai  AINDEB  —  Contintied. 

dootrios  oi,  nc  violatioii  of  dogma  as  to  Btiaia,  ii>  HI. 

tnngt  take  affect  iiomediately  on  ceasing  of  ^or  estate,  ii.  54S, 
682,  58S,  687. 

and  particular  estate  foim  one  equal  to  botb,  iL  618. 

oaa  be  none  after  a  fee,  i.  88;  u.  27,  618,  678. 

distinction  between,  and  conditicnal  limitation,  ii.  26,  27,  614, 
645,  683. 

vibj  estates  tul  admit  of  a  remainder,  i.  616,  547. 

no  precise  form  of  words  necessary  to  create,  ii.  647. 

limitation  never  oonstnied  an  executor]'  devise  tliat  can  be  a  re- 
mainder, ii.  646. 

with  prior  estate  must  pass  from  grantor  by  the  same  act,  ii. 


mnst  be  continuous  parts  of  the  lama  inheritance,  iL  668,  564. 

fails,  if  prior  estate  defeated  ab  initio,  ii.  668,  587. 

estate  at  will  not  a  sufficipnt  prior  estate,  i.  584;  il>  664. 

must  wait  till  the   prior  estate  determines  of   itself,  ii.   654, 

682. 
sereral  reminders  must  come  in,  in  order,  ii.  665. 
no  tenure  between,and  partjcular  estate,  ii.  66S. 
possession  of    particnlar  tenant  not  adverse  to  remainder-man, 

iL656. 
remainders  not  within  the  mle  of  perpetaities,  ii,  557. 
can  onlj  be  created  or  tnnsfen«d  by  deed,  iiL  SOO. 
II.  Testxd  OB  CDiTTuroBirr, 

distinction  between,  il.  641,  647. 

when  Tested,  ii.  517. 

what  is  meant  bj  eapaaty  to  take,  ii.  647. 

distination  between  vested  in  poaseesion  and  in  interert,  ii.  647. 

tlie  law  inclines  to  vested  interests,  ii.  661. 

when  a  devise  to  sorriving  children  creates  a  vested  estate,  Ii.  660. 

vested  remainden  alienable,  like  estates  in  possession,  ii.  568. 

how  vested  remainders  may  be  defeated,  Boraston's  case,  ii.  679. 

devise  to  a  class  may  be  vested,  though  not  all  tn  atte,  ii.  652, 

688. 
when  to  heirs  of  one  living  may  be  vested,  ii.  667. 
uncertain^  of  future  enjoyment  no  test  of  contingency,  ii.  647, 667, 

679. 
prior  estate  to  a  contingent  remainder  must  be  a  freehold,  ii.  413, 

541,586. 
how  far  modified  by  statuta,  ii.  686,  592. 
contingent,  become  vested  when  contingency  h^pens,  ii.  556. 
may  become  vested,  though  never  enjoyed,  ii.  668. 
irtiat   renden    remainders   contingent   in    New    Hampshire,  U. 
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when  B  remainder,  after  a  oDntm^ent  cms,  may  be  verted,  ii  088, 

5t!ft. 
liiDitation  to  A  for  life,  remainder  to  B  duria^  A's  life,  ft  vested 
one,  iL  608. 
HT.  CBoaa-BxHAoniXBa,  ii.  559-669. 
how  thej  may  be  limited,  ii.  667. 
whole  eetate  ia  the  end  goes  in  enliret;,  ii.  567. 
17.  CONTINaKKT  Bemaivdkrb, 

their  nature  and  history,  i.  106;  ii.  659,  660. 
instancee  of,  what  are,  i.  100;  ii.  660,  Sai. 
how  far  alienable,  ii.  619,  662,  690,  592. 

1.  tour  olMBes  of,  ii.  662. 

what  caaee  are  embraced  in  these  olMsea,  ii  662-664. 

of  a  teim  of  yean,  mpported  by  a  tenure,  ii.  666,  586,  586. 

prior  estate  expiring  at  death,  after  a  term  for  years,  when  it  sn^ 

porte  one,  iL  665,  566,  5S6. 
how  far  rule  in  Shetlgr's  caM  forms  exception  to  law  of,  ii.  666, 

667. 
when  remainder  to  heirs  of  one  living  is  vested,  ii.  667. 
how  far  remainders  limited,  after  contii^ent  ones,  may  be  vested, 

ii.  668,  669. 
cases  of  Napper  r.  Saunders  and  Lethieolller  t.  Tracy,  ii.  569,  671. 

2.  how  far  snhseqnent  limitations  affected  by  contingency  of  prior 

ones,  U.  570,  571,  675. 
Ur.  Feame's  three  classes  of  sneh  oases,  ii.  670-675. 
limitation  of  remainders  in  fee  with  a  doable  aspect,  iL  S76. 
case  of  Lnddington  v.  Eime,  ii.  675,  677. 

osn  be  no  vested  remunder,  after  a  contingent  one  in  tee,  iL  676. 
of  limiting  one  fee  after  another  as  a  remainder  in  case  ti  trasls, 

ii.  678. 
8.  on  what  event  snch  remainder  may  be  limited,  ii.  680. 
must  be  on  a  possibility  not  too  remote,  il.  680. 
what  is  a  possibility  npon  a  possibili^,  ii.  581. 
too  remote,  if  to  a  child  of  one  nnbom,  ii.  681. 
when  to  children  of  one  unborn,  held  to  be  an  estate  tail,  iL  581. 
event  must  not  abridge  the  particnlar  estate,  ii.  683. 
must  not  be  in  the  nature  of  a  condition  at  law,  ii.  682. 
when  a  limitation  to  two,  remunder  over  on  death  of  one,  bad, 

ii.  682. 
case  of  estate  to  A  for  life,  remainder  to  B  if  A  marries,  ii.  683. 
good,  though  the  event  may  destroy  prior  estate  by  merging  it, 

iL  688,  584. 
legal  estate  in  trustee  supports   contingent  in  cetttti  que  tnat, 

iL5ST. 
remainder  may  foil  as  to  some,  and  vest  as  to  othen,  U.  688. 
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REMAINDER— Con/mW. 

limitaUon  to  child  tn  Mntrc  m  mirt  hdd  to  be  to  &  child  bom, 
ii.  687. 

when  a  remundar  to  a  cl&n  will  open  to  let  in  othen,  iL  688. 
4.  liow  contingent  remainden  defeated,  ii.  466,  688-682. 

bow  far  by  defeating  particular  eetato,  1. 107,  a. ;  ii.  643,  568, 669, 
686,  687,  689,  6»2. 

not  by  deed,  to  usee  of  particular  estate,  ii.  680. 

bow  far  merging  of  reversion  and  partdoolar  eetato  dertroTB  remain- 
der, i.  197,  198;  ii.  689. 

how  guarded  by  tmeteeB  to  preaerre,  ii.  618,  601,  615. 

ortttii  que  trutt  cannot  defeat  a  contingent  remtunder  in  tniat,  ii.  400( 

ess. 

(5m  Tbdbtb.) 

in  whom  ia  the  inheritance  while  the  remainder  le  contingent, 
ii.  690. 

bow  contingMit  remainders  are  diatingalBbed  fiom  cocecatory  de. 
visee,  ii.  601,  602. 

always  conatmed  to  be,  rather  than  exeoatory  derisea,  ii.  600. 
V.  A3fEKiCAN  Statutcs  ab  to  RBHAiKDKse,  ii.  602,  505. 

as  to  creating  fteeholde  tn  Jiituro,  ii.  608. 

limiting  remainders  to  abridge  prior  eetate,  iL  694. 

as  to  remoteness  of  aontingency,  ii.  604. 

u  to  defeating  partieolar  estates,  i.  197,  n. ;  ii.  &M> 

aa  to  deecent  and  alienation  of  remainders,  ii.  SOS. 
REUOTENBSS, 

as  to  powers,  whether  created  by  will  or  by  deed,  ii.  673 
EENT, 

bow  t^iortioned  between  tenant  and  reversioner,  L  129,  137. 
RENTS, 

I.  Charok  and  Sxck,  what  thbt  abe,  iL  278. 

fee.'farm  include  both,  ii.  278. 

how  created,  ii.  273-276. 

must  be  by  some  one  who  is  seised  of  land,  ii.  277. 

are  incorporeal  hereditamente,  ii.  272. 

defined,  and  their  origin,  ii.  272,  276. 

lemce,  what  they  are,  ii.  270. 

how  affected  by  statute  of  quia  anptorm,  IL  373,  278. 

bow  far  they  exist  in  this  country,  ii.  274. 

charge  and  seek  have  the  same  right  at  distress,  ii.  274,  277. 

how  far  entire  or  diTisible,  ii.  268-200. 

estates  in,  may  be  predicated  of,  ii.  276. 

are  subjecte  of  grant,  ii.  276. 

to  create  estates  in,  requires  word  of  limitation  and  inheritaoee, 
ii.  274. 

descend  to  heirs,  like  lands,  ii.  276. 

may  be  granted,  but  not  reserved  to  a  si 
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atKj  be  granted  in  ramkinder,  ii.  271. 

cannot  be  granted  to  oommenoe  m  fulvro,  ii.  379. 

ma7  be  oonrcTed  to  ntsa,  iL  278. 

are  subject  to  dower  uid  ourteay,  L  210;  iL  276. 

distauctioa  between,  and  mottgegea,  ii.  276. 

for  what  pnrpoaea  applied,  ii.  277,  n. 

oui  only  be  created  or  tntntfemd  bj  deed,  il.  37<t;  iU.  840. 

not  anbjeet  to  dineiain,  ii.  276. 

what  is  eqniTalent  to  seisin  of,  ii.  270. 

not  to  be  created  out  <d  inoorpweal  hereditamrata,  ii.  277. 

ertate  in,  limited  by  that  of  the  landitwU,  iL  277. 

not  tite  subject  of  escheat,  ii.  290. 

will  merge  in  the  fee  of  the  land,  ii.  290. 
IL  How  Emtokoxb  or  ExTraauianxn, 

how  far  rents  run  as  a  burden  with  land,  ii.  278,  2SS-288. 

how  far  owner  of  land,  out  of  which  rent  is  gnuted,  is  liable,  ii.  288. 

in  what  States  maj  be  distruned  for,  iL  27S,  27S. 

may  be  reoorered  by  action  at  law,  ii.  279. 

in  what  caees  recorerable  pro  rota,  ii.  279. 

of  remedy  for,  by  r»«ntry  and  holding  the  luid,  ii.  279,  280. 

great  Htrictuese  neceesary  in  making  demand,  ii.  280. 

how  far  releasing  part  of  the  land  aftects  the  rent  on  Uie  other, 
-IL  271,  276,  238. 

effect  of  holder  of,  purchasing  part  of  the  land,  iL  288. 
descent  of  part  of  tiie  land  to  the  holder  of,  ii.  388. 
on  rent  of  a  division  of  land  by  law,  iL  269. 

extingnisbed  by  payment  of  tiie  money,  ii.  277. 

mecgea   in   ownaraliip  of  the  land,  unleea  mortgage  interrenea, 
iL290 

holder  of,  may  release  part  of  the  rant,  iL  290,  n. 

in  terms  for  years,  i.  438. 

(Su  LusEs.) 
RENTS   AND   PROFITS, 

grant  or  dense  of,  oarriea  tlie  land,  iii.  881,  630. 
REPAIRS, 

of  leased  |«operfy,  who  to  make,  i.  192.  ' 

effect  on  payment  of  rent,  if  not  made,  1.  192. 

failure  to  m^,  not  an  eviction,  i.  4E)2. 

leaaee'e  remedy,  if  lessor  fails  to  make,  L  492. 

when  one  eo>tenant  can  oompel  another  to  Join  in  making,  L  66L 

law  as  to  joint^owners  of  mills  in  Massachnsetta,  L  665. 

of  damage  by  fire,  when  tenant  to  make,  L  065. 

leaBor  only  bound  by  covenant  to  make,  L  537. 

how  far  leesae  bound  to  repair  leased  premises,  i.  149. 

how  far  one  part  of  a  house  teapoaaUile  for,  to  anotJtu,  ii.  SH| 
S66. 
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REPARATIONE  FACIENDA, 

ynit  of,  i.  861. 

Baperseded  M  to  mills,  in  Mmwchmetto,  L  0S& 
REPUBUCATION, 

at  ft  will,  efled:  of,  iiL  fill,  fiftS. 

how  made,  iiL  512. 
REFUBCHASE, 

right  of,  difltinot  from  ft  mortgage,  ii.  68. 

oan  0DI7  he  Arailed  of  bf  ft  rtrut  pedonnaDCM,  ii,  CO. 
ItEPDTATION, 

bow  far  competent  to  fix  boondftriee  of  Iftnd,  iii.  124-.420. 
RES  MANCJPI  and  NEC  MANCIPI. 

■  what  are,  i.  2,  8. 
KESERVATION, 

diatanctioa  between,  and  exception,  iiL  481,  HO,  4il> 

its  use  in  deeds,  iii.  440-441. 

often  used,  iotending  exceptioD,  iii  140,  441. 

muat  be  to  the  grantor,  and  not  to  a  stoanger,  iiL  188. 

most  be  out  of  tiie  estate  granted,  iiL  U^ 
BESIDUABr  DEVISE, 

what  pasaee  by,  iii.  622. 
BESTKAINT  OF  MARRIAGE, 

«lf«et  of  oonditioa  in,  ii.  9. 
RESULTING  USE, 

when  eqoify  nisea  one,  ii.  808,  ^7-UL 
{Ste  UsBS.) 

tniBts,  when  th^  arise,  iL  470, 473. 
(5m  Tkubts.) 
EETUBN, 

of  sales,  tea.,  made  bf  officers,  how  iax  orawhidTe,  iiL  2SL 
SETERSIOH, 

what  it  is,  L  72;  iL  5M,  787. 

how  cnnveyed,  i.  61,  62,  78. 

not  good  after  a  possibilitf ,  i.  90. 

not  affected  bj  acts  of,  or  to  the  preriona  tenant,  L 127;  iL829, 744t 
iii.  147. 

one,  if  tenant  for  life  lets  his  estate  to  the  revanionar,  for  his  own 
life,  L  118. 

when  it  passes  by  grant,  i.  02 ;  ii.  788. 

it  canies  rent,  i.  filS,  519. 

wtien  there  may  be,  after  a  base  fee,  L  90^  iL  789. 

what  it  a  possibilify  of  reverter,  and  not  a  Tereodon,  L  90. 

fealt;  due  to,  from  Uie  tenant,  ii.  278,  744. 

when  it  merges  a  prior  estate,  i.  118,  668 ;  iL  748. 

when  the  holder  of  entitled  to  rent,  L  496,  696,  698;  iL  742. 

had  A^  to  distnun  for  nut  lervioe,  iL  278. 
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when  the  assignment  of,  oorries  cOTenanta,  L  tt7,  498;  ii.  743. 

,apportioiinieiit  of  rent  among  bolden,  L  619. 

rent  aooruea  to,  b;  reason  of  privity  of  estate,  i.  SIQ;  ii.  748. 

had  no  right  to  disbain  for  Tent«harge,  except  hj  agreement, 
iL274. 

a  nualler  tenn  in,  may  merge  a  larger  prior  one,  i.  553,  554. 

may  be  separated  from  the  rent  of  the  term,  i.  620 ;  ii.  744. 

when  transfer  of,  does  not  affect  tenant's  liability,  i.  522. 

a  distinct  right  from  that  of  availing  of  a  condition,  ii.  13,  16. 

what  holder  of,  is  to  contribnte  toward  charges  on  lands,  iL  218,214. 

holder  of,  may  have  waste,  L  151. 

rights  to  rent,  which  follow  in  executing  powers,  ii.  045. 

when  he  baa  the  seisin,  or  otherwise,  i.  49,  50;  ii.  741. 

limitation  does  not  ran  i^aiast,  tin  death  of  tenant  fMl]f«,iii.  148. 

can  only  be  oonvej^d  by  deed,  iii.  841. 

attornment  foimerfy  necessary  to  convey  it,  ii.  738. 

may  not  be  CMiveyed  to  commence  in  faturo,  ii.  788. 

may  be  one,  after  any  nnmber  of  previous  estates,  ii.  738. 

may  be  in  estates  for  yeus,  or  in  freehold,  ii.  789. 

exista  in  donor  of  an  otate  toil,  ii.  738,  789. 

bow  far  descent  may  be  traced  throogh,  ii.  740,  741;  iii.  18> 

aftor  estate  for  years,  subject  to  dower  and  curtesy,  IL  741. 

what  rights  of  ownership  incident  to,  ii.  741. 

owner  of,  has  a  right  to  trees  tortiously  cat,  ii.  742. 

right  of,  in  respect  to  laud  held  by  corporation,  extinct,  ii.  744. 

how  far  limitation  to  grantor's  hwit  is  one,  iL  744. 
REVIVAL, 

of  a  will  after  revocation,  iii.  641,  542. 
REVOCATION, 

of  that  granted  by  deed  requires  a  deed,  iii.  342. 

of  wiU,  how  made,  iii.  535,  541. 

when  by  marriage,  iii.  639. 

when  by  marriage,  and  birtb  of  a  child,  iii.  630. 

of  a  trust  cannot  be  made,  iL  462, 
.  RHODE  ISLAND, 

Advaneemtnt,  law  as  to,  iii.  40. 

Alieni,  how  hold  real  estates,  i.  76. 

Alia^ntenl  on  mesne  process  a  lieu,  ii.  81,  n. 

Childrtn,  {Ultimate,  bow  far  heirs,  iii.  42. 

Common,  tenants  in,  liable  for  waste,  i.  649,  n. 

Co-Unatttt  liable  to  each  other  in  dunagea,  L  647. 

Curteay  allowed  in,  L  164. 

Detdi,  forms  of,  in  nse,  ii.  452;  iii.  880. 
equivalent  to  livery  of  seisin,  iii.  378. 
d^oait  of,  how  far  it  oreatea  a  lien,  iL  86. 
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Daeent,  general  laws  of,  iii.  86. 

how  far  teitina  faeit  «ripit«ni,  ii.  741;  iU>  14. 
IXvoFM,  effect  of,  on  wife's  r^t  to  land,  i.  806-80S. 
Doaer,  of  all  seised  daring  coTertnre,  L  2AS. 

dainacfefl  foi  detaining  simiSi  !■  2d8« 
B*UiU*  taU,  how  bured,  i.  IIS. 

ptrautn  irU,  devisable,  i.  122. 
Huiband  and  >o\fe,  tenants  in  common,  1.  677. 
Jmnt  estates  held  to  be  in  common,  L  644. 

tenancies,  bow  fai  in  use,  i.  646. 
Letuet,  what  not  within  atatato  of  fraoda,  L  448,  614 

what  must  be  by  deed,  L  447. 

what  most  be  recorded,  i.  466. 
Imdtation  of  real  actions,  iii.  176. 
Married  vpomen,  rights  and  powen  of,  L  641. 

roaj  m^B  will«,  iii.  SOS. 
Mortgagees  may  have  replerin  for  timber,  iL  1S6. 
Mortgaget,  proved  by  parol,  ii.  51. 

how  foreclosed,  iL  2S8. 
Mortgagor,  within  what  time  he  may  r»deem,  ii.  168. 
Partitioa,  how  made  of  land,  i.  602. 
Rteordiny  deed*,  what  is,  iii.  821. 
Ride  in  Shelley'i  com  abolished  in  wills,  iL  60S. 
Watte,  form  i^  action  for,  L  158,  1S8. 
Widoia'i  quarantine,  what  is,  i.  271. 
WiU»,  what  witneue*  required  to,  iiL  S07. 

married  women  may  make,  iiL  610. 
BIGHT, 

in  equity,  to  redeedi,  iL  89. 

{See  UOBTOASXB,  X) 

BIPABIAN  PROPKIETORS, 

entitled  to  accretion  and  alJnrion,  iii.  6fi. 

how  lands  of,  divided  by  a  stream,  iii.  66,  56,  40S-416. 

ri^ts  of,  to  use  of  water,  ii.  848,  849. 

to  shore,  with  crooked  linee,  how  fixed,  iii.  429,  n. 
on  navigable  waters,  iii.  .417,  429. 
BITERS, 

not  navigable,  what  am,  ui.  408,  418,  41G. 

tha  flitm  aqvee  the  boundary  of  land,  iii.  409,  412. 

applies  to  tiie  large  rivers  of  America,  iii.  412,  41S. 

rights  of  parties  to  islands  formed  in,  iii.  412,  418. 

pnblic  may  use  soch  rivers  as  highways,  iii.  418,  41S. 
ROLLING-STOCK, 

personal  estate  in  New  York,  i.  16;  iL  167. 

when  held  to  be  a  fixture,  i.  16. 

of  railroads,  when  real  estate,  i.  4, 16;  ii.  168. 
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.  u  to  ban,  how  «nuleii,  IL  884. 
RULE  IN  SHELLEY'S  CASE,  U.  eOft-007. 

in  what  Statei  in  foroe,  uid  in  irtut  kboliahad,  il.  SOT. 

the  rulB,  uul  iU  meaning,  i.  10ft ;  ii.  607,  60&. 

held  a  contingent  remainder  in  some  Statei,  iL  607> 

how  far  holder  of  the  freeholder  may  alien  the  estate,  ii.  601,  COS. 

how  far  the  role  extends,  ii.  fiSS. 

both  the  MtatM  must  be  I^bI,  or  both  eqnitable,  u.  601. 

executory  trusts  not  within  the  mle,  iL  601. 

rale  requires  the  firat  folate  to  be  a  freehcdd,  ii.  S02. 

how  far  it  is  an  exception  to  oontingent  remaiadoia,  ii.  fi07,  608. 

takes  effect,  though  firat  estate  ezpieasly  limited  for  life,  iL  602,  003. 

in  what  form  of  limitation  the  role  does  not  a^dy,  ii.  008. 

when  limitation  to  "  son,"  or  "  heir,"  may  or  may  not  be  within 
it,  U.  608-606. 

when  "child,"  or  "childrm,"  words  of  porohase,  and  when  ol 
limitation,  iL  604. 

"  Iteiia,"  wlien  a  word  of  purchase,  ii.  001,  605. 

"  issne  "  means  descendants,  ii.  605. 

when  words  of  purchase,  and  when  of  limitation,  iL  008. 
EUNNING, 

with  laud,  of  oovanantB,  iL  288-28& 


SALES, 

of  growing  trees,  ef[ect  of,  L  IS,  14;  iii.  84^-847. 

most  be  in  writing,  i.  18;  iiL  345. 

of  trees  and  crops,  whether  a  deed  aeaeani;,  iu.  &4S-U7. 

Iiow  far  it  cairies  a  lioeuse,  iii.  848. 

of  lamd  by  Illative  act,  til.  210-^18. 

by  decretal  orders  of  oonrt,  iii.  210. 

trader  meohuuo*B  lien,  iiL  220* 
SALT  WELLS, 

when  digging  for,  is  waste,  L  144. 

petroleom  found  in,  to  whom  it  bdongt,  L  146,  n. 
SATISFACTION, 

of  mortgages  by  entiy  on  neati,  iL  187. 
SATISFIED  TERMS, 

outstanding,  oaoo  in  use,  L  40S,  460. 

now  abolished,  L  464. 
SAXON  LAWS, 

iu  use  in  England,  1.  88. 

pTOTuled  in  Kent,  L  89. 

lands  held  as  allodial,  i.  88. 
how  conveyed,  i.  89> 
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SCINTILLA  JURIS, 

what  it  ia,  and  how  qiplied,  ii.  419, 120,  Oil. 
SCBOLL, 

naed  u  a  seal  in  deeds  in  what  States,  iii.  274. 
SEA, 

as  a  bonndaiy  of  land,  what  is  the  line  of,  iiL  118. 
SEALING, 

when  brought  into  oae  in  deeds  in  England,  iii.  270. 

in  what  States  not  Toqnired  now,  iii.  271. 

indiapeouble  to  deeds  in  oil  other  States,  iii.  271. 

what  constitutea  it,  and  where  scrolls  in  use,  iiL  276. 

not  required  bj  the  civil  law,  iiL  271,  n. 
SEA-WEED, 

of  Uie  ownenhip  of ,  iiL  66. 
8ECK,  RENT, 

what,  ii.  280  ct  mq. 

{Set  llwiT.) 
SEISED, 

in  rerendon  and  in  poseesuon,  what  is  meant  bj,  L  62,  72. 
3IN, 

what  is  meant  hj  it,  L  66,  68,  62. 

in  what  it  oonsiBta,  i.  10. 

how  it  was  oonferred,  L  Ni,  »,  61, 72;  iii.  183. 

when  a  deed  is  evidence  of,  iii.  1S2,  138. 

hj  deed,  executed  and  recorded,  i.  60;  iii.  133,  308. 

there  can  be  but  one  in  a  feudal  sense,  i.  66;  ii.  636,  637;  iiL  126. 

itisinfoctorinlaw,  i.  68,  69,  62;  iii.  128. 

eesantial  to  maike  a  good  deed,  i.  62 ;  iii.  329. 

liow  far  identical  with  possession,  i.  68,  68;  ii.  637;  iii.  127, 117. 

gained,  when  hy  entry,  and  when  by  statute  of  uses,  L  69,  60. 

if  lost,  a  deed  ineffectual,  L  62. 

cannot  be  in  abeyance,  i.  62. 

of  remainders  and  rereisions,  what  is,  i.  60,  61,  62,  72;  IiL  126. 

must  be  actual  in  the  freeholder,  i.  61;  ii.  637;  iii.  126. 

kept  by  tenant  of  less  estate  for  the  freeholder,  ii.  687. 

oonld  never  be  in  abeyance,  i.  69,  62,  72. 

what  is  necessary  to  curtesy,  i.  168. 

what  to  dower,  i.  21S-218,  223. 

effect  on  dower  of  defeating  husband's  seisin,  i.  266,  267. 

of  corrakants  of,  in  deads,  iii.  160-459. 

what  regarded  as  an  instantaneous  one,  i.  218-228. 

whether  of  wife's  land,  is  joint  in  husband  and  wife,  L  828. 

of  mortgagee  not  defeated  by  payment  of  debt,  ii.  136, 187. 

when  deed  of  release  from  mortg^^  requisite,  iL  187. 

of  one  Joint-tenant  seisin  of  all,  L  616. 
in  equity,  L  228. 
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SEISIN  —  Continued. 

of  rant,  wh&t  it  u,  ii.  377. 
when  lost,  regained  bj  entry,  iiL  129. 
once  had,  ia  presumed  to  continue,  i.  69;  iiL  14,  81. 
govemment  grant  caniea  a  aeiun,  iii.  IBI. 
SEISINA   FACIT  STIPITEU  NON  JUS, 

now  abolished,  iii.  14. 
SELECTMEN  AND  OVEKSEEBS,  &o. 

of  deeds  made  to,  iiL  264> 
SERVICE  OF  PROCESS, 

til  pendens  dates  from,  ii.  147< 
SERVICES,  FEUDAL,  ' 

in  what  the;  consisted,  i.  41,  42. 

diatinctioD  between  baae  and  free,  i.  47,  48. 

military,  regarded  tiie  most  honorable,  L  4& 
SERVIENT  ESTATE, 

what  is,  iL  29S. 
SERVITUDES,  iL  299. 

(5m  EuxKBim.) 
SETTLEMENT, 

mortgagor  has,  in  a  town,  aa  a  freeholder,  U>  1S7. 

what  is  a  strict  one,  ii.  70S. 

{Sea  MARRiAas-) 
SEVERALTY, 

esUtes  in,  what  are,  L  642. 
SEVERANCE, 

of  heritage  creates  easemente,  ii.  81ft-418> 
SHARES, 

letting  lands  upon,  i.  Q72-S78. 
SHELLEY'S  CASE, 

role  in,  when  applied,  i.  106;  iL  489,  66S,  679,  MK. 

when  applied  to  tmats,  ii.  4S9,  495,  67S. 

in  what  States  prevuls,  ii.  BOS. 

{Ste  ROLB  IK  Shsujit's  Casb.) 
SHINGLE-MILL, 

when  a  deed  is  neoesstuj  to  convey,  iiL  &4S. 
SHORE, 

what  is  meant  by,  iii.  S9,  418. 

belongs  to  the  State,  in  Alabama,  iii.  189. 

of  roles  as  to  bounding  lands  by,  iii.  418,  419,  429*  n< 

what  state  of  tide  fixes  the  shore-line,  iii.  69,  418. 

extent  of,  by  Colonial  law  of  MaB»aohasettB,  iiL  419,  421 
SIGNING, 

not  easential  to  a  deed,  at  common  law,  iiL  239,  27ft- 

generally  required  now,  iii.  33S,  271. 

how  for  necessary  to  a  oorporate  deed,  iiL  378. 
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SIMPLE, 

appUod  to  fee,  ia  only  a  fee,  L  77. 
SIMULTANEOUS, 

kttachmentB  and  leTiea,  effect  of,  L  068. 

mortgagee,  rights  tmder,  U.  69. 
SIXTH   CLASS  OF   EXECUTOBT  DEVISES. 

what  are,  ii.  eS8. 
SLAVES, 

when  regarded  like  ml  poper^,  i.  IS. 
SOCAGE, 

its  meaning,  i.  48. 
SOCAGE   TENUBE, 

its  meaniDg  and  character,  i.  47,  4S. 

is  the  present  English  tenure,  i  60. 

tenant  may  freely  alienate  his  lands,  i.  SO. 

escheat  an  inudent  to,  i.  fiO. 

was  the  tenure  of  the  Colonies,  i.  47. 

of  villein  socage,  &o.,  i.  40. 
SOLE  AND   SEFAKATE, 

effect  of,  in  creating  Mtatee  in  married  vomen,  L  8 
SON   AND   CHILD, 

vhen  a  term  of  limitation,  ii.  60S. 
SOUTH    CAROLINA, 

Aliens  may  hold  lands,  i.  75. 

Bttrgam  and  taie  as  a  conrejanee,  ill.  BOO. 

ChariitMt  titti  in  force,  iii.  620. 

Coneeyanet  of  curteey  no  forfeiture,  i.  163 

Curtetg  is  an  estate  io  fee,  L  164. 

Damage*  for  breach  of  warranty,  iii.  408. 

Dttdt,  what  forma  of,  in  use,  ii.  452. 
require  two  witnesses,  iii.  270. 
time  giren  for  recording,  iii.  226. 
'  what  constitutes  recording  of,  iii.  228. 

Depotif  of  title-deeds  cieatM  a  lien,  ii.  86. 

Daetnt,  general  laws  of,  iii.  86. 

teitina  faeit  itipiiem,  ii.  741;  iii.  14. 

DiMtrtu  lies  for  rent,  ii.  278. 

Doteer,  of  all  seised  during  corerture,  i.  267,  268,  n 
action  for,  limited  to  twenty  years,  i.  S69. 
no  damages  lecorered  in,  i.  281. 

ElopemerU,  affect  of,  on  wife's  rights,  i.  808. 

EHaUt  tail  never  adopted  here,  i.  113. 
in  free  and  common  socage,  i.  63. 

Fortdoturt,  suing  for,  and  for  debt,  ii.  2S1. 
who  parties  to  suit  for,  ii.  260. 

Judgment  a  Uen  on  land,  ii.  SI,  n. 
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SOUTH  CAEOUNA  — CWwmerf. 

Lean  and  releoMe  onoe  in  tCH,  iii.  UN). 

Ltatti,  how  signed  by  ageiita,  i.  644. 

what  not  within  atotute  of  fnutda,  L  613,  UA. 

lift,  diKQcea  of,  how  estimated,  L  800. 

Limitation  of  real  actions,  iii.  177. 

Mortgaget  [sored  by  parol,  ii.  50  <(  »tq. 
currj  no  estate,  ii.  108. 
how  foreclosed,  ii.  260,  205. 
who  parties  to  foredoeore,-  iL  260. 
widow  may  call  on  personal,  to  pay,  i.  221. 

Partition  of  oommon  lands,  i.  667. 

Praer^aion,  none  of  light  and  air,  ii.  846. 

SenU  answers  to  seal,  iii.  274. 

Uiu  spp^ed  in  conreyanM  of  Mtatee,  iL  444  <t  leq. 

Wtdovn  call  on  personal  to  pay  mortgag«s,  L.  221. 

WiU,  estates  at,  how  dcdcnnined,  L  010. 

WilU,  marriage,  and  birth  of  child,  revtike,  iii.  640. 

Wilntitei,  bow  many  required  for  a  will,  iiL  607. 
eOTEREIGNTT, 

and  soil,  in  America,  once  in  the  crown,  iii.  182. 

passed  to  the  government  td  the  United  States,  iii.  188. 

how  far  States  are  sucoessois  to,  of  the  crown  and  the  United 
States,  iii.  1S7~160. 

never  in  abeyance,  iii.  187. 

change  of,  does  not  affect  private  rights,  iiL  180. 

eminent  domain  incident  to,  L  06;  iiL  60. 

right  of  taxation  incident  to,  iiL  221. 
SPRINGS   OF   WATER, 

T^^ta  as  to,  iL  851. 
STATE, 

rights  and  power  of,  aa  to  lands,  iiL  187-189. 

cannot  be  disseised  of  lands,  nor  barred  by  limitation,  iiL  191,20(1. 

cannot  bring  trespass  or  ejectment,  to  try  title,  L  101,  200l 

grant  by,  carries  livery  of  seisin,  iii.  101. 
STATUE, 

when  held  to  be  part  of  the  realfy,  L  16. 
STATUTE, 

ds  donit,  tenoB  of,  L  48. 

created  estates  tail,  i.  96. 

e/Jraudtfi.  814;  iii.  285. 

(Sm  Fbaum.) 

of  Oloueetter,  damages  in  waste,  i.  141. 

ef  Mariitridgt,  against  waste,  i.  141. 

in«reAan(  and  tiaple,  their  application,  iL  80. 

^  U4rton,  giving  widow  orops,  L  188. 
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barriog  dower,  if  wife  elopes,  &a.,  i.  3411. 
how  bur  applies  in  United  States,  i.  244. 
giring  widow  damages  in  dower,  L  281. 
fwa  nnptorM,  its  purposes  and  effect,  i.  64,  08,  SOO;  iU>  2SS. 
'  STATUTES,  AMERICAN, 

aocnmnlation  hy  devises,  IL  784. 

alienage,  i.  74,  7S. 

deseents,  iii.  Sl-46. 

diTorce,  i.  809-812. 

dower,  i.  206,  260. 

estates  tail,  i.  111-118. 

per  ottfrv  oia,  i.  121-128. 
estates  in  remainder,  ii.  693-695. 
execntiona,  levy  of,  U.  81  n.,  628. 
fees,  withont  the  word  "  heirs,"  L  61,  6S. 
forecloenre  of  mor^agee,  ii.  290,  n. 
Joint-estates,  partition,  &e.,  i.  689-700. 
limitation,  title  by,  iii.  106,  n. 
limitation  upon  faUure  of  issiu,  &o.,  ii>  784. 
New  York,  as  to  trosts,  iL  629,  048. 
p«titi<m,  L  689,  n. 
perpetuities,  iL  783-784. 
Shelley's  case,  iL  607. 
widow's  quarantine,  i.  271. 
waste,  i.  167-161. 

(See  ike  Statbs  MMraSjr.) 
STATUTES,  ENGUSH, 

62  &  58  Wm.  I.,  i  4S,  44. 

20  Hen.  lU.  o.  2  (Herton),  L  188. 

62        „        o.  24  (Marlbridge),  i.  140, 192, 156. 

6  Edw.  I.  0.  6  (GloDcester),  i.  140, 162, 160, 167,  ML 
„        „      o.  7,  L  246. 

7  „  (d*  nligiotu),  iL  888. 
11  „  Stat  merchant,  ii.  80. 
IS        >.      «•  1  {d*  domt),  L  94. 

„        „      0.18(«It9f(),i.87;  iL29,8a 

„        „      e.  22,  i.  047,  661. 

„        „      0.  82,  L  97. 

„        „      e.  84,  L  242. 

18       „      0. 1  {quia  enptora),  L  61. 

27  Edw.  in.,  ii.  87. 

80        „      ii.  889. 

60        „      ii.  401. 

9  Uch.  XL  «.  88,  iL  401. 

6        „        «.  7  ^oniible  en^,  te.),  L  62L 
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STATUTES,  ENGLISH  — 

7  Rich.  n.  c.  12,  ii.  889. 
16        „        c.  6,  ii.  887,  401. 
1  Rich.  m.  c.  1,  ii.  401. 

4Heii.  rn.,i.  07. 

21  Hea.  VHI.  o.  4,  ii.  701. 

28  „  e.  6,  U.  80. 

27  .      „  0.  10  (tues),  i.  81,  SOS,  81S;  IL  401,  40S,  IH,  701. 

„  „  o.  le  (enrolments),  ii.  421;  iiL  284,  818. 

81  „  0. 1,  i.  040,  680,  876,  687. 

82  „  e.  1  (wills),  i.  66,  81;  u.  896,  400,  701;  BL  601. 
„  „  o.  28,  i.  87,  878. 

„  „  0.  32,  i.  840,  076,  680. 

„  „  c.  81  (conditions),  i.  476,  406,  408,  608;  iL  12,  282, 

744. 
88  „  Q.  20,  ii.  800. 

84,  86    „  c.  6  (wills),  i.  81 ;  iii.  SOI,  603. 

18  Elis.  0.  6,  27  Elix.  o.  4,  iii.  820. 
80,  40,  &  43  Ehz.  c  4,  iii.  616,  616. 
21  James  n.  0.  10,  ii.  497;  iii.  133, 166. 
12  Car.  n.  e.  24,  i.  46. 

29  „      e.  8  (fnuds),  i.  614;  ti.  601 ;  iii.  284,  Ul,  803. 
4  Anne,  o.  16,  i.  617,  661;  ii.  788. 

6     „      e.  81  (accidental  fires),  i.  160. 
4  Geo.  n.  c.  28,  i.  820;  ii.  278. 
11      „        e.  10,  i.  127,  620;  ii.  289. 


14  Goo.  m 

c  78,  i.  161. 

8&4Wm. 

IV.  c.  27,  i.  123,  166,  270,  676;  11.  492;  iii.  16S. 

11            11 

c.  71,  ii.  810;  Ui.  62. 

It           •> 

■  c.  74,  i.  06, 109,  246. 

0.  106,  i.  186,  204,  267,  818;  11.  4SB. 

tt             tr 

c.  106,  U.  667,  745;  iii.  8,  641. 

4&e   „ 

e.  22,  i.  127;  iL  200. 

K&6      „ 

0.  64,  i.  166. 

1  &  2  Vict 

0.  74;  L  611,  n. 

11       11 

0.  ilO,  ii.  80. 

2&8    „ 

c.  11,  ii.  80. 

7&8    „ 

0.  66, 1.  242. 

8b0    „ 

c.  66, 1.  161. 

„       „      c  106,  i.  88,  SI,  107,  246,  617;  H.  426,  700;  iiL  840, 

488. 
„       „     c.  112,  iL  617. 
STIRPES,  w  STIPES, 

iriiBt  in  fixing  desoent,  1.  9, 10. 
STOCK, 

m  ck^tal  cd  owporations,  when  real  eateto,  L  1S> 
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STREAMS, 

what  are  narigable,  i.  810. 

rules  as  to  being  bcimdarieB  of  land,  ili.  406,  409,  n. 

its  meanderings  to  be  tedoced  to  a  straight  line,  iiL  40ft. 

what  is  the  JSnni  aqua,  ill.  408. 

effects  aa  to,  of  istimds  forming  in  the  ume,  iii.  412. 

role  as  to,  extends  to  the  fpreat  riTerg,  where  tide  doee  not  Sow, 
iii.  41!M16. 

meh  riven  ore  public  hi^wajs,  iii.  412,  414. 

may  not  be  diverted  or  obstructed,  iL  880. 

af^lies  aa  well  to  ondergroimd  as  to  surfaoe  Btreams,  ii.  S68,  866. 

mies  as  to,  if  from  artificial  sources,  ii.  868. 
STEEET, 

what  Is  meant  1^,  in  graote,  iii.  422, 423. 

bounding  land  by,  iududaa  the  soil  to  its  cenbv,  iii.  410-462. 

bow  far  referring  to  one,  is  a  covenant  aa  to,  i.  436. 

how  far  referring  to  one,  estops  grantor  to  deny  it  exists,  iii.  489. 
STRICT    SETTLEMENT, 

what  it  is,  iL  702. 
SUBINFEUDATION, 

what  it  was,  and  why  appUed,  !.  63,  64. 

put  an  end  to  by  statute  quia  emploru,  i.  58. 

how  far  it  exists  between  heir  and  dowress,  i.  807. 
SUB-LETTING, 

as  distinguished  from  assignment,  L  408,  01O-616. 
SUBP(ENA, 

in  chancery,  writ  of,  origin  and  nse  of,  ii.  8S9,  800,  466. 
SUBSTITUTION   AND  SUBROGATION, 

in  what  cues  applied,  ii.  181,  216-218. 

when  holder  of  an  equity  pays  mortgage,  ii.  181. 

of  mortgagor  to  place  of  mortgagee,  ii.  216. 

when  right  of,  lost  (or  wont  of  notice,  ii.  318. 

of  insurer  to  place  of  mortgagee  insured,  ii.  230,  281,  n. 

of  surety  to  place  of  mor^agee,  ii.  214. 

td  creditor  to  place  of  surety,  ii.  216. 

of  one  surety  to  place  of  another,  ii.  218. 

not  allowed,  except  where  parties  are  in  aqutdi  jure,  ii.  181. 
SUB-TENAN CT,  i.  498,  410-416. 

{See  UltDXBLKTTIXO.) 

SUBTERRAHliAN  WATERS,  ii.  353-857. 

{See  Uin>EBanoTiNi>,  &o.) 
SUCCESSORS, 

in  privity,  may  acquire  title  by  disseisin  and  adverse  enjoyment, 

u.  281;  iu.  144-147. 
wife  of  disansor  not  in  privi^  with  him,  iii.  140. 
how  tai  Statca  were,  to  the  raown  and  United  States,  iii.  167-188, 
204. 
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aUFFERAKCE. 

tsDuit  by,  who  u  such,  i.  616,  617. 

alwap  retolts  from  contract,  i.  618. 

cannot  questioa  kaaor'a  title,  i.  618. 

how  fat  law  of  landlord  and  tenant  applies  to,  i.  616. 

not  entitled  to  notice  to  qnit,  i.  618. 

no  priTitf  of  contract  or  estate  with  Icesor,  i.  619. 

not  liable  to  trespass  for  holding  posMesioa,  i.  618. 

how  far  liable  for  rent,  i.  819. 

determined  bj  leesor'a  entr;,  i.  618,  SIS. 

oannot  assign  his  tenant^,  i.  621> 

ma;  be  eicpelled  by  force,  i.  621-627. 

anbjeot  to  TemoTal  by  a  anmiaairy  ptoeen  at  law,  L  627. 
SUMMABY, 

proceag  to  regain  possession  of  land,  i.  611  n.,  697. 

what  previous  notice  requisite,  L  611,  627. 
SUNDAY, 

deed  made  on,  good  in  Ohio,  iiL  832. 

a  will  made  on,  good,  iii.  604. 
SUN-DIAL, 

when  a  part  of  the  realfy,  L  15. 
SUPPORT, 

of  land,  ^t  of,  imudoit  to  prop«r^  in,  ii.  800,  834,  tttS,  868, 
866. 

bow  far  one  owner  may  dirtarb  that  of  anothor,  ii-  825. 

of  house  and  stroctures,  no  rig^t  toi,  npon  adjacent  land,  ii.  868, 
866. 

right  may  be  gained  by  preaeriptiou,  iL  868-866. 

to    gain    such   right,  hoose    must   be  properly  constnjotMl,  iL 
866. 

acquired  for  house  in  a  block,  when  sold,  ii.  818. 

how  far  rule  applies  in  working  mines,  ii.  866. 

of  indiTidoala,  moitgagefl  conditioned  for,  iL  166-167. 
SURFACE, 

owner  may  not  add  new  burdens  npon,  i.  18. 
SURETY, 

when  condition  in  mortgage  made  to  Mean,  i>  brokai,  iL  200. 

when  subrogated  to  place  of  mortgagea  and  to  aaothar  mretj, 
ii.  21t-S16. 
SURRENDER, 

distinct  from  leaoe,  L  102,  662. 

of  possession  before  tenant  denies  lessor's  title,  i.  692,  BSfi. 

by  tenant  at  will  determinea  his  ectato,  L  611. 

what  it  is,  and  its  efiact  on  rent,  i.  617. 
(Sm  Lbasks.) 

of  ri^t  <i  way,  how  far  nu^  be  by  parol,  ii.  S40. 
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SUHRENDER—  Continued. 

of  eMMtnent,  may  be  b;  destocTing  fha  meuu  of  eDjojment,  ii.  840, 
841,848. 

of  that  gnnted  b;  deed  nqoim  »  daad,  iL  837. 
SDBVrVTNG, 

to  what  tlm«  it  relctea  in  deriaea  to  chitdien,  ii.  6G0. 
8UBVTV0RSHIP, 

right  of,  in  hiubftnd  ind  wife,  i.  881,  838. 

in  joiut-tenuitg,  L  Ul,  048. 

in  oaae  of  tnuteee,  i.  648. 

when  gnmvor  nuty  act,  il.  612,  621,  622. 

in  estatM  by  entirety,  i.  fl72,  678. 

title  by,  giTGS  no  new  right,  i.  S7S. 

estate  to  two  and  the  BurriTor  createa  a  oonting«Dt  maainder, 
ii.  648. 

(Sm  Jonrr-TKrxim.) 

apidiea  is  caaa  of  ]oint-inor^agees,  ii.  148. 


TABLES  OF  CHANCES  OF  LIFE,  L  124,  298;  ii.  214. 
TACKING, 

posaeaaion  I^  sncceaaiTe  oocnpanta  to  gire  titk,  ii.  881 ;  Hi.  188, 14& 

wife  of  diaaeisoT  cannot  toek  her  poaaeaaion  to  hia,  iii.  146. 

mor^agea,  when  applied,  i.  167. 

a  new  loan  to  an  adating  mortgage,  ii.  100. 
TAIL,  ESTATES,  i.  92-118. 

(5W   ESTATEB.) 

doea  not  xpfiy  to  peraoDal  pn^er^,  L  96,  080;  ii.  CO. 
TALTAEUM'S  CASE, 

of  oonunon  recoreriee,  1.  97;  ii.  701. 
TAXES  AND  TAXATION, 

aaseesad  upon  life-eatate,  a  charge  upon  tenant,  i.  128. 

(5«e  Orricz  Gbamt.) 
power  of,  iDcident  to  State  aovereignty,  iii.  221. 
bow  diatingoished  from  right  of  eminent  domain,  iiL  22L 
tiffa  by  aale  for,  ui.  221-229. 

(5«  OrncB  Gsaxt.) 
dMfft,  mider  aalea  for,  their  requaitee,  iii.  226-229. 
TENANT  FOE  TEARS, 

(5m  EaTATBa  vox  TxAsa.) 
TENANTS, 

M  eapile,  who  were, !.  41. 
wlken  aynonymona  with  ownen,  L  82. 
t^aponaible  for  damages,  by  leaaon  of  want  of  tep^,  L  6W. 
TOL.  UI.  46 
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TENANTS—  Contimitd. 

liable  for  waste,  thon^  by  ■  rtntnger,  1.  ISO. 

may  remorB  houses  twd  fixtnree  during  the  term,  L  4,  27|  S8> 

when  they  may  cut  timber  and  improre  lands,  L  161. 

user  odreise  b>,  does  not  afiect  reversioner,  iL  82S. 

of  land  on  eharee,  thur  ri^ts,  i.  672-fi78. 

for  life,  i.  114. 

(Sm  Estates  roK  Lirx.) 
must  pay  mortgage  in  full  to  T«decin,  ii.  212. 
what  put  of  incombmnee  to  pay,  ii.  218. 
bow  dnralion  of  their  eetatee  is  calculated,  iL  SIS. 
by  entire^,  i.  672. 

(5m  Ektikbtt.) 
at  Buftennce,  L  616. 

{Set  SuTrXKAHOK.) 
In  severalty,  who  are  toch,  i.  641. 


declaration  of  one  not  evidence  against  anothei,  UL  427. 

(Set  ComioK,  &o.) 
at  will,  i.  G80. 
have  nothing  they  eaa  assign,  I.  G16,  680,  687. 

(&S  Estates  at  Wiu-} 
from  year  to  year,  L  601. 
to  the  prtecipe,  1.  68,  78, 122. 

(Ste  Fkxcipe.) 
TENDER, 

of  rent,  where  it  savee  foifeitaTe,  i.  482-489. 

<d  debt,  how  far  nooesAary  by  mortgagor,  before  suit  to  redeem, 

ii.  181. 
efiect  of,  upon  mortg^ee'e  ri^t  of  poesesuon,  after  made  by  iDOrt- 
i^Bgor,  iL  127, 128,  172. 
TENEMENTS, 

what  embraced  in  Oie  term,  L  8S. 
not  applied  to  incorporeal  interests,  iL  272. 
TENENDUM, 

what,  not  now  used  in  deeds,  iii.  86G,  366. 
TENNESSEE, 

Advaneentent,  law  of,  iii.  40. 

^^tmt,  how  far  hold  lands,  i.  76;  liL  44. 

CkBdrtn,  illegitimate,  how  fat  heirs,  iii.  43. 

poBthumons,  rights  of,  iii.  44. 
ContnbtOing  to  redeem  estate,  order  of,  iL  669. 
Curiety,  allowed,  i.  161. 

conveyance  of  a  greater  estate  no  forfeiture,  L  182. 
SttBtaget  iu,  for  breach  of  pOYataat  td  wsrranfy,  liL  408. 
i>MtI,  forms  <^,  in  use,  iL  462. 
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TEXNESSE£  —  GmHmted. 

Deed,  good,  if  only  sealed,  iu.  276. 

two  witnesses  to,  required,  iii.  27S. 

time  in  whioh  to  be  recorded,  iii.  226. 

must  be  recorded  u  agaiiiBt  creditors,  iii.  226. 

a  prescribed  foim  for,  b;  statnto,  iii.  890. 
Dtteait,  general  law  of,  iii.  80. 

how  far  ieitina  faeii  •t^tCoM,  ii.  741;  iiL  11. 

half-blood  inherit,  iiL  15. 
Devite,  what  estate  it  carries,  i.  86. 
Z>i$$eitin  of  husband,  how  wife  afieoted  br,  i.  18tk-188. 
iKursH  does  not  lie  for  rent,  ii.  270. 
IXvcret,  effect  of,  on  wife's  lands,  i.  805. 
DotMr,  ma;  be  had  in  wild  lands,  i.  113. 

mxj  be  (J  an  equitable  estate,  i.  204. 

not  defeated  hj  husband's  fraudulent  deed,  i.  21S,  28b. 

oat  of  what  husband  dies  seiaad,  i.  260. 

takes  precedence  of  creditois,  i.  256. 

damages  iu  action  for,  i.  282. 

action  for,  limited  to  twenty  yean,  i.  266. 

wife  may  elect  or  devise,  i.  826. 
Sttatea  tail,  changed  into  foes,  i.  118. 

at  will,  how  determined,  i.  008. 
Execution,  lery  of,  on  lands,  ii.  81,  n. 
BiUf-biood  inherit,  iii.  IS. 
Beire  not  requisite  to  a  fee,  i.  52. 
JoiiU-tenanciet,  how  far  exist,  L  645. 
Judgntent  a  lieu  ou  laud,  ii.  SI,  n. 
Leaiet,  what  not  within  statute  of  frauds,  i.  611. 
Zinaiatum  of  real  actions,  iii.  177. 
Marritd  women,  rights  of,  i.  824. 

may  make  wills,  iii.  509. 
Mortgage*,  prored  by  parol,  iL  51. 

how  assigned,  ii.  113. 

order  of  ooutribniing  to  redeem,  iL  205. 

how  foreclosed,  ii.  265. 

who  parties  to  foreclosure  of,  iL  20O. 
Partition  of  common  estates,  i.  607. 
Partner,  rights  as  survivor  to  land,  i.  679. 
PvrtAtue-money,  lien  for,  exists,  IL  02. 
Jtale  in  ShOieg'e  caee  abolished,  ii.  602. 
Slattiie  of  32  Hen.  VUX,  o.  28,  in  force,  i.  671. 
Uut  in  conveyanees  of  lands,  iL  414. 
Will,  estates  at,  how  determined,  i.  600. 
WittteMia,  what  required  for  a  will,  iiL  507. 

having  a  legacy  does  not  disqualify,  iii.  607. 
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TENURE, 

feud&I,  when  Bbolisbsd  in  ICaglaBd,  i  SO, 

to  what  applied,  i.  41. 

wh»t  are  ita  tncideatB,  L  4L 

what  is  implied  1^  the  term,  L  &,  4K. 

»U  lands  now  held  of  the  king,  i.  fiO. 

how  far  it  exists  in  the  United  Stat«a,  i.  6S-07. 

between  tenant  and  reverraoner,  i.  468. 

between  landlord  and  tenant,  !.  67,  460. 

between  mortgagor  and  mortgagee,  i.  468;  ii.  IQSl 
there  it  nona  between  rendor  and  Tendee,  i.  468. 
none  between  remainder-man  and  tenant  of  partiinilar  estate,  iL  StA, 
lEBMSFOR  YEARS, 

incidents  and  qualiUes  of,  i.  20,  488,  46B,  4S0b 
tmatB  in,  how  created,  ii.  48S. 
can  be  no  ectatee  tail  in,  i.  679. 
how  far  within  rule  as  to  perpetniliea,  L  4S0, 
wken  merge  in  the  inheritance,  i.  483. 
when  one  mergM  in  another,  L  552-W4> 
when  r^arded  as  freeholds,  i.  462. 
what  will  descend,  or  ma;  be  denied,  i.  670. 
ma;  pass  by  executory  deriie,  i  679;  iL  722. 
are  subjects  of  shiftiug  luea,  ii.  625. 
go  to  executors,  &g.,  L  460. 
attendant  upon  inlieritance,  what,  L  46S,  4M. 
satisfied  outstanding,  abolished,  L  464. 
TESTAMENTARY, 

provision  aa  jointure,  i.  828. 
when  wife  may  elect  as  to,  i.  828,  S20. 
TEXAS, 

Advarteemeta,  law  of,  iii.  40. 

Alienage  no  disability,  L  76. 

Alwu  may  hold  lands,  i.  64;  iii.  44. 

Bargain  and  »<U*  in  use,  ii.  450. 

Childrtn,  illej^tiinate,  how  f^  hairs,  iiL  41. 

posthumous,  ri^ts  of,  iii.  44. 
Detds  Tolid,  ttwu^  only  sealed,  iii.  276. 
Daetni  of  estates,  per  autrt  vw,  i.  122-124. 

general  law  of,  iii.  37. 
Da/ite,  what  estate  it  carries,  i.  86. 
Dower  of  what  husband  dies  Beised,  i.  26S. 
Eitaiu  tail  prohibited,  i.  113. 
Execution,  levy  of,  on  lands,  ii.  81,  n. 
Foreeloaire,  suing  for,  and  for  the  debt,  iL  291. 
Fraadt,  statute  of,  never  adopted,  ii.  SOL 
FreehM  in  ftUuro,  how  created,  ii.  59S. 
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TEXAS  —  ConUnvtd. 

Heir*  not  reqnudte  to  *  fee,  i.  tSS. 

Jomt-ttaaneie*,  how  far  ezist,  i.  64S. 

Judgment  a  lien  on  lands,  ii.  81,  n. 

Ltaia,  what  not  within  atatuto  of  fraod*,  i.  UA,  9U. 

Limitation  of  real  action*,  iii.  177. 

Married  vxttMa,  rights  and  powen  of,  L  BSD. 

iiotigagu,  proved  bj  parol,  ii.  SI. 

power  of  sale  in,  does  not  sairiTe,  ii.  8S. 

how  assigned,  iL  119. 

in  what  tjme  to  be  reoordod,  iL  lU. 

when  mortgagee's  righto  barred  by  time,  iL  lU. 

how  foreclosed,  ii.  286. 

Partition  made  of  common  estate,  i.  Wl. 

Potoer  of  sale  in  mortgage  does  not  snrriTe,  ii.  60. 

Purckme-nKineff,  how  far  a  lien  arises  for,  ii.  92. ' 

RemairuUrt  not  afiected  bj  defeating  prior  estates,  il.  SSL 

Trutt  may  be  declared  by  parol,  iL  501. 

Trastee,  wife  may  be,  for  husband,  ii.  476. 

Widom't  fuarattiiae,  what  is,  L  272. 

WiinemtM,  what  reqnired  foi  ft  will,  iiL  066. 
THELLUSSON'8   WILL, 

case  of,  iL  730. 
IHINGa  UOTABLE, 

when  a  part  of  the  realty,  L  14r-lS. 
THEGAS   OF  A   STREAM, 

the  dividing-line  of  lands  bounding  upon  it,  iM.  66,  410. 

how  it  divides  new-made  islands,  iiL  66. 

ohangM  with  the  gradual  washing  of  the  bank,  iiL  66. 

if  changed  by  sudden  oouvnlsion,  old  thread  renuini  th«  bound- 
ary, iii,  66. 

when  new  thread  is  fonned  by  a  new  island  in  Qie  •tnam,  UL  41ft* 
418. 

of  a  highway  as  a  bonndaiy,  what  is,  iiL  tiO. 

of  a  private  way  as  a  boundary,  iiL  428. 
TIDE, 

Knee,  what  state  of,  fixes  what  i«  shore,  iii.  68. 
TIUBEE, 

what  may  be  cnt  I7  tenant,  L  180. 

when  ontting  is  waste,  L  141, 143. 

courts  may  anthoriie  tenants  to  cnt,  L  161. 

when  out,  who  may  sne  for,  i.  466. 

property,  when  in  the  landlord  or  reversioner,  L  166. 
TIME, 

of  preaeription  same  as  of  limitation,  iL  880. 

from  what  it  b^ina  to  run,  iL  830,  831. 
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TIME— Contmtwrf. 

how  reckoned,  if  Jrtm  a  day,  L  488,  440. 

how,  if  from  an  Mt  done,  1.  440. 
TITLE, 

ftj^Iiad  to  laiub,  what  it  implies,  ii.  62;  iii.  1,  2. 

how  taz  it  grows  out  of  poueBsion,  iii.  2,  8,  124. 

what  makes  jui  daplieotmn,  or  drmt  droit,  liL  8. 

onlj  two  ways  of  acquiring  title,  —  descent  and  pordtMe,  UL  4. 

how  gained  by  posseesion  and  Umitalion,  iiL  125. 

of  title  by  act  of  law,  and  act  of  a  par^,  iii.  4. 

nature  of  Indiim  title  to  lands,  lit.  183, 186. 

is  gorenied  by  the  law  of  the  place  of  the  land,  IiL  187,  8S&. 
TITLE-DEEDS, 

who  has  the  coatody  of,  i.  128. 

no  oUose  u  to,  in  American  deeds,  iiL  440. 
TOLLING, 

on  entry,  vhat  it  was,  and  how  effected,  IiL  182. 
TOUR  DE  L'ECHELLE, 

what  it  ia,  iii.  168,  n. 
TOWNS, 

may  not  lay  ont  private  ways,  iii.  218. 

hold  and  dispose  of  lands  as  ooipOTKtiona,  IiL  202,  208. 
TRADE, 

ofienaiTe,  i^tt  to  cany  on,  gained  by  p^ewription,  IL  86& 
TEEES  GHOWISG, 

aie  a  part  of  the  realty,. L  12. 

how  far  personal  property,  L  11-18;  ilL  848-847. 

whose  ia  the  fruit  of,  i.  12. 

if  extending  beyond  the  line  of  owner's  land,  may  be  oat  eft,  L  12.' 

mle  as  to  distanoe  of,  in  Greece,  L  12,  n. 

when  conTeyed  as  anoh,  i.  13;  iii.  843. 

whcm  the  subject  of  a  fee,  i.  14;  llL  844. 

whan  tenant  may  cut  them,  L  161. 

when  ont  in  waste,  belong  to  the  rerNsioner,  L  158. 

when  to  oonvey,  reqoirea  a  deed,  L  11-14;  iii.  848-847. 
TRESPASS,  QUARE  CLAD  SUM, 

when  one  tenant  may  have  agidnrt  another,  L  619. 

vhen  vendor  may  have  ag^jnat  vendee  in  possesdon,  L  CS6, 

when  it  lies  to  recover  mesne  profits,  i.  660. 

when  mortgagae  may  have  against  mortgagor,  iL  184. 

and  not  waste,  when  tenant  cats  excepted  trees,  i.  148. 

tenants  at  will  m^  have,  agunst  strangeis,  L  688. 

State  eannot  maintiun,  iii.  191. 
TROVER, 

when  it  lies  instead  of  waste  for  oonrerting  trees,  &o.,  hj  taunt, 
L144. 
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TRUSTEE, 

ia  landlord  to  ceOm  qat  tnat  in  possenion,  i.  691. 

bow  far  he  can  act  hy  attorney,  ii.  631,  60S> 

sale  and  purabaae  by,  a  legal  fraud,  iL  74. 

extends  to  tales  by  mortgagees,  iL  74. 

violation  of  duty  bj,  bow  far  it  affects  a  parchaBsr,  ii.  71|  72> 

bow  far  mortgagee  is  one  toward  mortgagor,  ii.  119. 

bow  far  one  mortgagee  is  so  for  anotber,  ii.  118. 

to  preeerre  contingent  remainders,  ii.  &68. 

may  have  ejectment  against  eetlid  qua  trutt,  ii,  620. 
TKOST-MOETGAGES, 

their  validity  and  effect,  ii.  78. 

trOst-powees, 

can  be  enforced  l>y  eijuity,  ii.  6$6. 
TRUSTS, 

are  nsea  wbich  the  statnto  does  not  execxtto,  ii.  167-169,  470. 

history  of,  and  how  far  adopted,  L  203;  ii.  455,  450. 

what  they  were  before  stat.  of  27  Hen.  THI.,  ii  466. 

how  tlie  Stat,  of  27  Hen.  Vin.  operated  to  create,  ii.  467. 

how  the  double  ownership  of  lands  grew  up,  iL  467-469. 
'     reasons  for  creating  trusts,  ii.  469. 

trustees  topneerve  contingent  remunden,  ii.  466,  616,  668,  MO. 

baaed  upon  a  use  cannot  be  executed  on  a  use,  ii.  458,  469. 

Tyrrel's  oasoi  its  doctrine,  and  criticism  on,  ii.  460,  462. 

doctrine  of,  makes  an  appointment  to  A,  to  use  of  B,  a  trust, 
iL  659,  660. 

bow  far  one  creating  can  revoke,  ii.  462. 
I.  Natube  AMD  CijLMevnc\riott  or, 
1.  upon  what,  mlee  respecting  are  baaed,  iL  466,  467. 

embraces  two  estates,  l^al  and  equitable,  iL  489. 

the  legal  estate  in  t^  trustee,  ii.  457. 

the  eatui  que  tnut  baa  the  equitable,  called  a  trust,  IL  489. 

why  it  is  called  an  equitable  estate,  ii.  456,  488,  480. 

what  the  sources  of  trusts,  iL  469. 

when  a  use  limited  to  one  makes  him  fixdiee  to  use,  or  trustM, 
iL467. 

are  truata,  if  feoffee  has  a  dnty  as  to  the  land,  iL  467,  468. 

uses  in  favor  of  married  women  held  to  be  truats,  ii.  4B8. 

when  it  may  be  sncoesuvely  a  trust  and  an  executed  use,  ii.  468. 

when  a  devise  to  executors  ia  a  tmst  or  a  power,  ii.  469. 

ebatacter  and  qualitieB  of  estate  of  eeXm  qut  tnut  derived  from 
equily,  ii.  489. 

it  a  freehold  estate,  gives  a  settlement  in  Massachusetts,  IL  490. 

deeoend,  and  may  be  devised  like  legal  estates,  iL  491. 

bow  far  subject  to  debts,  ii.  491. 

bantmiplcy  of  trustee  does  not  i^>erato  upon,  ii.  491, 
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TRUSTS  —  Condnued. 

same  as  1^^  eatatM  in  flieix  dnntion,  duaolntion,  aad  tmiumi*- 

iion,  ii  189-4SI. 
how  far  rule  in  Sbelley'a  eftM  tq^Uoi  to,  ii  490,  483,  485. 
legal  estate  has  the  qualitiw  and  iuoidsntB  of  titoee  at  vamaaa  law, 

iL  489. 
how  far  truat.«Btatca  lobjeot  to  atstnta  of  limitatiana,  ii.  492; 

iu.  182. 
no  mere  length  of  occapatiotib;  btatee  ban  e«Kui  ftw  (ruK,  iL  482. 
twenty  Teats'  adrwae  poeseenon  bj',  maf  bar,  ii.  48S. 
tenant  may  be  barred  b^  twenty  yean'  disseisin  of  toustee,  iL  48S. 
trust  not  subject  to  tenure,  seisin,  of  diMeisia,  ii.  499,  489. 
how  far  subject  to  eecheat,  ii.  494;  iii.  49. 
cannot  be  conveyed  by  force  of  statote  of  nses,  ii.  498. 
what  in,  answers  to  seisin  in  law,  ii.  494. 
how  far  subject  to  dower  and  curtesy,  L  203-S04;  ii.  488. 
cetivi  que,  may  call  biistee  to  account  for  rent,  tto.,  il  480> 
interest  of,  when  liable  for  debta,  ii.  491. 
%  general  or  simple,  and  special,  ii.  46S. 

created  by  law,  implied,  resulting  and  emstmdin,  IL  470. 
are  not  within  the  statute  of  fraads,  ii.  472,  BOl. 
these  are  never  executed  in  eatui  qut  fnut,  iL  470b 
ingUied,  what  are,  ii.  470. 
never  implied  when  express,  ii.  470. 
arise  from  the  act  of  the  owner  of  the  proper^,  U.  470. 
ingtances  of  what  are,  ii.  470,  471. 
purchaaer  has  one  iu  fee,  if  vendor  had  a  fee,  iL  488. 
ruuUmg,  are  of  three  classes,  iL  ^72. 

the  facts  that  raise  them  may  be  showa  by  parol,  ii.  472,  4S0. 
what  are  instances  of  such,  ii.  472,  47S. 
a  purchase  by  one,  and  deed  taken  to  HioHier,  ti.  476,  480. 
in  some  States,  no  trust  allowed  to  result  in  such  case,  ii.  488. 
parol  evidence  may  control  the  resulting  of  a  tnurt,  ii.  479. 
not  competent  to  raise  by  denying  cousidcTatioii  Bxpreosed  in  a 

dead,  ii.  482. 
not  raised  by  purchaser's  declaring  he  held  for  uurthar,  iL  482,  S02. 
not  raised  by  a  purchase  for  a  wife  or  child,  ii  478. 
tomtrueUvg,  raised  by  equity,  as  to  estatea  aoqiUr«d  by  fraud, 

accident,  or  mistake,  ii.  483. 
inch  trusts  are  imposed  in  inoiliaa,  ii.  470. 
instances  of  eonslzuctive,  ii.  48S.486. 

if  trustee  buys  trust  property,  or  with  tmst-monfy,  iL  4SS,  484. 
in  such  coses,  cuiui  qua  trvit  may  elum  tlia  land  itself,  iL  484. 
.  purchasing  trust  property  of  trustee,  with  notice,  ii.  48Q,  022. 
one  who  fraudulently  avoids  to  declare  the  trust  in  writing,  ii.  466. 
if  one  obtun  an  estate  upon  a  promise  to  hold  fcr  anotiier,  iL  480. 
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TAUSTS  —  ConHnued. 

%  KurriTing  joint-moiigagea  is  noh  tnutee  for  representativefl  of 

the  other,  ii.  183. 
cnditor  of    tmatee  baying  t,  tnut-estate  becomes  mch  tnntee, 

ii.  485. 
parol  agreement  to  hold  for  another  does  not  create  one,  ii.  179, 

501. 
one  purchasing  without  notice  of  tnut  not  charged  with  it,  iL  49S, 

619. 
BO  one  with  notice  purchasing  of  one  without,  ii.  485. 
twenty  years  bars  constructiTe,  if  known  to  eeittw  qxte  Iruri,  iL  402. 
of  Utvu  for  years,  bow  created,  ii.  486. 
tor  kng  terms  of  years  abolished,  ii.  617. 
exeeuled  and  execulory,  distinguished,  ii.  483. 
no  escheat  in  case  of,  ii.  494. 
tprmgirtff  and  shifting,  ii.  491,  4S2. 

same  rules  as  to  perpetuities  apply  to,  as  to  l(^al  estates,  iL  43i2. 
n.  How  Crratsd  akd  TiiAKsrERKBD,  ii.  457,  458,  500. 
1.  declarations  of,  construed  like  deeds  of  tiie  I^al  estate,  ii.  490. 
how  far  equi^  revived  the  doctrine  of  uses  in  establishing,  iL 

488. 
nu^  take  effect,  though  no  cerfut  jtM  truit  named  in  tue,  iL  172, 

611,  635. 
rule  in  Shelley's  case  does  not  apply  to  exeont(»y,  ii.  400. 
when  fees  in,  may  be  created  without  "  heirs,"  i.  89;  ii.  494. 
trustees  take  estates  commensurate  to  the  trat,  i.  88 ;  ii.  405. 
if  estate  limited  be  expressly  less  tban  a  fe«,  equity  cannot  enhtrga 

it,  U.  496. 
purchaser  has  a  trust  in  fee,  if  vendor  had  one,  ii.  407. 
when  money  treated  as  land  in  respect  to,  ii.  497. 
creation  of  express,  proved  by  writing  or  last  will,  iL  602. 
first  required  by  statute  of  frauds,  ii.  501. 
rule  does  not  extend  to  North  Carolina  or  Texas,  iL  601. 
declaration  of,  need  not  be  by  deed,  nor  to  ctatui  que  tnut,  iL  60S. 
need  not  be  made  with  intent  to  create  a  bust,  IL  603. 
what  is  a  sufficient  declaration  of,  ii.  504. 
may  be  made  bef(»«  or  after  oouTeyanoe  to  toustee,  ii.  604. 
how  far  the  writing  may  be  supplied  by  parol,  ii.  604. 
need  not  be  connected  with  the  transfer  of  the  land,  ii.  606. 
when  precatory  words  in  a  will  create,  ii.  506. 
S.  owner  of  the  legal  estate  only  can  declare  a  trust,  iL  606. 
trustee  must  accept,  to  beoonoa  such,  ii.  607. 
when  acceptance  of  trust  wUl  be  {resumed,  ii.  607. 
if  trustee  refuses  the  tnist,  it  is  as  if  he  were  dead,  ii.  608. 
what  to  be  done  to  make  refusal  etEeetual,  ii.  608. 
equity  supplies  trustee,  if  wanting,  ii.  610,  622. 
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TRUSTS— Continued. 

trustee  cut  only  be  dischvged  by  aot  of  eethd  gue  trutt  or  court, 

ii.  508. 
8.  trust  once  attached  to  Und  can  only  be  separated  by  muon  of  legal 

and  equitable  estates,  ii.  506. 
trustee  and  cetlui  que  trait  may  ooiiT^  a  complete  estate,  iL  620. 
owner  of  trust  can  transfer  it  by  a  Bimple  declaration  of  intention, 

ii.  506. 
grants,  or  aaBigumeDts  of  tnists,  must  be  in  writing  or  t^  will, 

ii.  482,  SOS. 
no  partacnlar  form  of  writing  required,  ii.  602-606. 
no  oouTeyauce  by  eettui  que  tmt  oan  aSect  the  legal  estate,  ii.  514. 
no  act  by  trustee  with  notice  can  affect  ri^ts  t£  cedw  que  Inat, 

ii.  482,  615. 
if  purchaser  know  of  the  trust,  or  tbe  deed  be  Tolontaiy,  he  beotnuea 

trustee,  iL  515. 
why  trusteee  to  preserrs  contingent  remainders,  ii.  615. 
how  far  estate  of  trustee  subject  to  desoent  or  devise,  iL  518,  61^ 
roles  as  to  destroying  contingent  ranaiudera  do  not  app^  to,  iL  407, 

499. 
when  legal  and  equitable  estates  meige,  ii.  615,  616. 
ni.  Parties  to  Trusts,  their  Riohts  Ain>  Duties, 
all  persons,  except  femet  amerl,  may  be  trustees,  iL  618. 
these  may  be,  in  Iowa  and  Maine,  iL  618. 
corporations  may  be  tmsteee  and  eeituit  qua  trust,  iL  610. 
trtiBt  takes  eSeot  when  cettui  que  trutt  comes  in  eue,  iL  619. 
when  husband  held  trustee  of  wife,  iL  616. 
rights  and  duties  of  parties  to,  depend  on  nature  of,  ii.  619,  620. 
equity  controls  trust-estates  thTough  the  persons  of  tnigtaee,  iL  617. 
how  trustees  regarded  by  court  of  law  and  equity,  ii.  51fi,  620, 622. 
what  the  character  and  duty  of  a  dry  trustee,  iL  619,  (^. 
eettui  que  truet  owner  of  estate  in  equity,  iL  623. 
how  far  ^uity  decides  and  enforces  du^  of  trustees,  ii.  622. 
bow  far  ceitui  que  trust  may  be  soflWed  to  ocoupy  or  sell  the  estate, 


etetvi  que  cannot  defeat  contingent  remainder  in,  i 

how  far  trustees  only  can  sae  a  real  action,  ii 

interest  of  trustee  supports  contingent  remainder  in  eeitui  que  tnut, 

ii.  687. 
trastee  may  have  ejectment  agunst  cutw  que  tnat,  ii.  KW,  BS6. 
may  make  leases  of  the  estate,  iL  640. 
in  some  States,  cettuie  que  truit  may  have  ejectment,  ii.  627. 
trustee  bound  to  paytaxesand  interest  on  incumbrances,  Sec, iL  590. 
Low  far  trustee  can  delegate  his  power,  iL  619. 
tnunee  can  take  on  benefit  from  tiie  estate,  ii.  SSi. 
in  what  cases  this  rule  allied,  iL  624, 627. 
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how  f&r  trustee  can  defeat  claim  of  eettai  qut  fruri,  iii.  1S3,  168. 
tnuts  follow  estates,  when  created  for  payment  of  specifio  debts, 

ii.629. 
how  far  purchaser  bound  by  the  record  of  a  trust,  iL  626. 
several  trustees,  except  public  ones,  make  one,  nad  most  Mt  so, 

ii.  621. 
how  far  a  trust  to  sereral  survives,  if  one  die,  ii.  609,  531. 
a  mere  power  does  not  survive,  imlesa  erpresaly  so  created,  il. 

Kl. 
does  not,  if  given  nomiruttim,  ynOt  special  confidence,  iL  609. 
joint-tnist«e«,  when  like  joint- tenants,  ii.  404,  607,  621. 
when  the  power  of  trustee  is  coupled  with  an  interest,  11.  607> 
equity  compels  trustee  to  do  his  duly,  ii.  511-623. 
may  remove  old,  or  appoint  new,  if  a  vacancy,  ii.  612. 
bow  far  necessary  for  old  to  release  to  new  trustee,  ii.  S13,  618. 
new  trustee  has  powere  of  old  one,  unless  by  qtedal  wmfldenoe, 

iL618. 
how  far  one  liable  for  acts  of  his  cotmsteee,  ii.  BS2, 
when  court  sets  aside  sales  of  trust-proper^,  ii.  620. 
of  the  oompensatjon  of  trustees,  ii.  629. 
trusts  under  the  law  of  New  York,  ii.  620-.6U. 


U. 
UNDERGROUND, 

water,  by  what  role  limits  to,  governed,  iL  36S. 

when  one  owner  may  divert  from  another,  ii.  863-858> 

rights  of,  not  affected  by  prescription,  ii.  857. 
UNDERLETTING, 

distinguished  from  assignment,  i.  198,  610-.616. 

may  be  for  the  whole  term,  i.  610. 

no  privity  between  lessor  and  sub-tenant,  i.  61S> 

when  sub-tenant  may  pay  lessor,  i.  617. 

what  is  a  breach  of  condition  against,  i.  472. 

right  of,  incident  to  lessee,  if  not  restruned  by  covenant,  i.  SIT- 
COM Leases,  IV.) 
UNDERWOOD, 

growing,  can  only  be  sold  by  deed  or  writing,  iiL  816. 
UNINTERRUPTED  USER, 

necessary  to  gun  an  easement,  ii.  836. 

what  is  such,  ii.  826,  327. 
UNITY, 

of  interest  in  joint-tenante,  i.  618. 

of  dominant  and  servient  estates  extinguishes  easementa,  ii  87S. 
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USE  AND  OCCUPATION, 

bow  far  action  for,  Ijee  agwitst  a  pnrchaBer,  i.  601,  69$. 

in  an  action  for,  tenant  estopped  to  deny  landlord'a  titla,  L  SCO. 
USE  OF  PREMISES, 

when  corenanta  as  to,  an  implied,  i.  648. 

no  im|^«d  corenant  in  lease  of  the  fitneai  of  tiie  jsanisea  tor, 
i.  544. 

how  tenant  may  nse  leased  premises,  i.  544. 

of  land  grant  (j,  the  same  as  of  the  land,  iii.  S81. 
USEB, 

of  gaining  easonenta  by,  ii.  301,  319,  821;  iiL  52. 

must  he  ci  otlier  than  a  natural  right,  ii.  834. 

most  be  nnintermpted  and  oondnnous,  ii.  821,  S26,  SS7. 

except  of  light,  must  be  under  adverse  citum  of  right,  iL  SSL 

while  owner  of  Rerrient  estate  is^seised  in  fee,  ii.  821. 

while  he  is  not  under  disability,  ii.  821,  829. 

with  knovlsdge  and  acquiescence  at  such  owner,  ii.  826. 

If  resisted  by  servient  owner,  gains  no  easement,  ii.  S26. 

though  adverse  to  tenants  of  a  term,  gains  no  easement  even  against 
him,  ii.  329. 

snccessive  owners  in  privity  maynnite  to  gaJnan  easemoLt,  iL  831. 
USES, 

I.  Ik  Gbmebal, 

their  definition,  ii.  387,  388. 

incorporeal  hereditaments  derived  from  eqnityr  iL  384. 

never  had  validly  in  the  common  law,  ii.  389. 

their  history  and  character,  U.  384-390. 

answer  to  the  _fida  crmmMta  of  the  Bomans,  iL  886. 

their  introdndicm  the  result  <d  fraud  and  fear,  iL  887. 

require  two  persons,  feoffee  and  eeitm  qtie  um,  iL  887. 

are  neither  jui  in  re  nor  ju»  ad  rem,  iL  888. 

how  far  identical  with  trusts,  ii.  868. 

first  case  of,  18  Ed.  IV.,  ii.  S89. 
(See  CoNTiMaKST,  SpRiHonTQ,  AMD  Shittimo  Use.) 
H.  Uses  sefobe  27  Hbmrt  Vm. 
1.  Nature  and  creation, 

what  might  be  conveyed  to  ose,  ii.  891. 

raised  out  of  a  seisin  in  feoffeee  to  use,  iL  891. 

who  mi^t  be  feofiees  to  use,  ii.  391. 

neither  seisin  ma  tenure  incident  to,  IL  892. 

eestvi  que  u*e  had  no  remedy  at  common  law,  ii.  869. 

remedy  of  c«lui  que  tite  by  subpoena  in  c^iancery,  iL  890. 

no  act  of  notorie^  necessary  to  create,  iL  892. 

when  it  required  a  deed  to  raise,  ii.  892. 

declaration  of,  good,  thou^  by  parol,  ii.  395. 

most  Dsual  mode  of  creating  by  feofment,  ii.  88S. 
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might  be  iftised  witbont  affecting  tite  legal  eatate,  ii.  896,  8&7. 
might  be  raised  in  favor  of  one  not  par^  to  deed,  U.  897. 
feoffee  the  legal  owner  of  the  estate,  ii.  890. 
might  convey,  or  be  diaaeised  of,  or  wife  have  dower  in,  ii.  400. 
hifl  heir  or  purchaser  with  notice  took  subject  to  the  use,  ii.  400. 
priTity  of  estate  and  oonfLdence  between  feoffee  and  cefftu  que  vH 

requinite,  ii.  400. 
what  is  meant  hj  prtritj  of  estate,  iL  400,  401. 
if  in  possesion,  ceitui  que  u»e  tenant  at  will  to  trostee,  ii.  890. 
2.  Bsltaa  m  km*,  and  Aou>  conveyed, 

how  far  chancery  adopted  the  rules  of  ihe  common  law,  ii.  865. 
uses  descendible  like  land,  iL  895. 

might  be  inheritable  without  words  of  inheritance,  ii.  805. 
CMtui  JUS  uie  conld  oonrejr  the  use,  not  the  laud,  ii.  805,  806. 
uses  alienable  by  writing  or  parol,  ii.  896. 
tnight  be  transferred  in  fee,  in  t»il,  iot  life  or  yean,  iL  SS7. 
ctttm  qae  tut  could  not  be  disseised,  ii.  808,  899. 
no  dower  or  curtesy  in  a  use,  ii.  809. 

not  subject  to  burdens  of  tenure,  or  liable  for  debts,  iL  800. 
subject  by  statute  to  forfeiture  for  teeason,  ii.  809. 
how  devises  were  affected  by  means  of,  i.  80;  ii.  896. 
9.  Reevlting  rues, 

in  what  coses  equity  raised  such,  ii.  303. 

diffoKQce    in   this   respect   between   equity  and    common   law, 

ii.  803. 
no  use  results  in  favor  of  a  father  in  pmvhase  for  a  child,  iL  898. 
none  reeultcd,  if  exjveesly  declared,  or  a  consideration  existed, 

ii.  898,  894. 
considerations  sufficient  to  raise,  il.  894. 
Iiow  far  fraudulent  holders  of  estates  held  trustees,  ii.  897. 

4.  Hou>  u»e«  applied  in  eonve^nce*, 

how  usee  prevented  from  resulting  in  modem  deeds,  ii.  SOS- 
how  they  operate  in  barguu  and  sole,  and  covenant  to  stand  seised, 

ii.  895. 
contingent  remunden  might  be  created  wiUiout  a  prior  estate, 

ii.  308. 
the  law  changed  after  the  statute  of  uses,  ii.  898. 
how  springing  and  shifting  uses  and  powers  were  created,  ii.  897, 

898. 
freeholds  m  fulwo  might  be  created  by,  ii.  898. 
why  no  violence  to  the  feudal  doctrine  of  disseisin  by  these, 

ii.  896. 
saccessive  interests  made  to  be  held  in  joint-tenancy,  ii.  808. 
husband  might  creat«  in  favor  of  wife,  ii.  898. 

5.  ecu  be/ore  27  ffemy  VIIl.  intended  to  defeat  imm,  iL  401. 
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in.  Ubbs  dndkr  ths  Stat,  or  37  Bxnst  VIIL 

1.  In  geaeral,  i.  314,  816. 
purposes  of  the  act,  ii.  408. 
BubetaoM  cod  effect  of  it,  U.  406,  406. 
date  and  time  of  taking  effect  of,  ii.  404. 

extends  to  property  corporeal  and  incorporeal,  iL  408. 

conrts  gave  it  a  strict  construction,  ii.  406. 

its  effect  upon  the  transfer  of  estates,  ii.  404,  406. 

it  made  no  distinction  between  active  and  passive  trusts,  ii.  407. 

it  retained  the  doctrine  of  a  seisin  and  a  nse,  iL  406. 

"  executed,"  when  use  nnited  with  seisin,  ii.  407. 

what  words  sufficient  to  declare  nses,  iL  411. 

2.  Of  the  txeoution  i^utei, 

what  neoeassij  to  stidi  execution,  ii.  407. 
^rtt,  a  person  who  may  be  seised,  ii.  408. 
grantor  must  be  seisad  in  poasasuon,  remainder,  or  reversion, 

ii.  408. 
seisin  and  use  must  pass  simultaneously,  ii.  409. 
feoSee  must  have  a  freehold,  ii.  409. 

the  use  con  be  of  tto  greater  estate  thui  that  of  feoffee,  iL  409. 
one  nse  cannot  be  united  to  another,  iL  409. 
upon  a  use  not  allowed,  ii.  409,  410. 
importance  of  this  rule  in  creating  trusts,  IL  409. 
tecond,  a  cettui  qua  use  in  ate,  ii.  410. 
estate  cannot  take  effect  till  one  in  tug,  ii.  410. 
the  nse  remains  in  grantor  till  then,  ii.  410. 
any  penon  may  be  a  cwtw  que  um,  ii.  410. 
estates  in,  limited  by  same  words  as  of  lands,  ii.  410,  41S. 
what  words  sufficient  to  create  a  use,  ii.  411. 
where  the  feoffee  named  and  ctttm  qut  um  may  be  &a  same,  ii.  UL 
the  estate,  in  such  case,  one  at  common  law,  ii.  409. 
tJiird,  a  nse  in  «m«,  ii.  414. 

the  use  will  be  executed  when  it  comes  in  «im,  iL  414. 
nse  defeated,  if  seisin  in  feoffee  lost  before  coming  in  ei$e,  iL  414. 
union  of  these  three  makes  a  complete  legal  estate,  iL  415,  42L 
feoffee's  fee  does  not  merge  his  estate  for  yean,  ii.  416. 
"  after  such  quality,  manner,  &c.,"  the  key  to  oonstnie  the  statnte, 

ii.  416. 
8.  Capaeily  of  utet  in  retpect  to  esfatet, 

what  could  be  done  fay  them  which  could  not  be  at  oommon  law, 

n.  418,  486,  437. 
'Y  freehold  created  to  commence  in  Jiituro,  ii-  417. 

how  far  this  may  be  done  by  bargain  and  sale,  ii.  417,  418,  464. 
grantor  might  reserve  a  power  of  revocation  and  sfipointment,  ii.  419. 
of  Qit  doctrine  of  seisia  and  (o'nliUa  jurit,  ii.  419, 120. 
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when  a  future  ose  is  conliiigeiit,  and  when  a  power,  ii.  420 
rule  aa  to  vesting,  if  contingent,  as  in  remaindeis,  ii.  421. 
4.  Uies  applUd  to  ctmvtganeing,  i.  119,  ISO- 
modes  of  conveyance  that  grow  out  of  the  statute,  ii.  421-£!5. 
estate  of  feoffee  has  not  the  incidents  of  an  estate  at  law,  ii.  421. 
limits  that  of  tlie  ceitui  que  use,  ii.  432. 

what  couTeyance  good  by  uses,  and  not  by  common  law,  iL  112. 
hoshand  may  coDvey  to  wife  by  means  of  this,  ii.  412. 
how  a  contingent  remainder  hy  way  of  use  is  created  and  >n>* 

tained,  ii.  412-414. 
feofmeut  to  use,  the  operation  of,  ii.  422. 
fine  witik  deed  to  lead  to  uses,  ii.  422. 
bargain  and  sale,  in  what  it  cousista,  ii.  429. 
what  requisite  to  give  it  validity,  ii.  423-426. 
ooTenant  to  stand  seised,  what  requisite  to,  ii.  423,  426. 
effect  of  usee  upon  possession  by  leasee,  ii.  421. 
oonsideratiou  requisite  to  bargain  and  sale,  covenant  to  stand,  te., 

ii.  42S. 
lease  and  release,  character  and  history  of,  ii.  426,  427. 
now  abolished,  and  ffrattt  substituted  in  £n{^nd,  iL  425. 
has  been  in  use  in  United  States,  ii.  427. 
declaration  of  uaea  or  trusts  must  be  in  writing,  Ii.  427,  428. 
how  estates  like  remainders  after  a  fee  created  by,  ii.  27. 
B.  Ratdting  vtu,  ^ 

resulting  and  implied  trusts  excepted  from  statute  of   frands, 

ii.427. 
In  what  esses  a  use  results,  ii.  427-431. 
to  whom  and  in  what  form  uses  result,  il.  480. 
effect  of  a  use  reanltiug  to  one's  own  heiis,  ii.  430. 
when  the  resulting  of  a  use  negatived  by  parol,  ii.  431,  433. 
consideration  received,  or  use  declared,  prevents  a  use  resulting, 

ii.  431,  433. 
of  a  use  for  years,  resulting  to  a  grantor  in  fee,  ii.  438. 
what  consideration  of  a  deed  is  may  be  proved  bj  parol,  ii.  487. 

6.  Uut  ereaUd  by  mU, 

by  will  governed  by  tiie  rules  of  deeds,  ii.  483. 

when  devise  to  one,  to  the  use  of  another,  cieatea  a  legal  estate  in 

the  devisee,  ii.  433. 
tovsts  created  by  devises  do  not  result,  ii.  484. 
exception  if  the  use  fails,  ii.  434. 

7.  Dutraying  or  tjapending  vta, 

contingent,  bat  not  executed,  m^  be  daabrnfoA  w  mqMaded, 

iL436. 
instances  of  these,  ii.  436.  , 

affect  of  revoking,  ii.  486. 
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irom  whoee  Kurin  the  use  Krv«d  that  exaoutoB  H,  iL  4S9. 
how  springing-  and  Hhifting  uaem  and  poweis  are  apfdied  in  family 
settlements,  ii.  437. 
8.   Convtyanee  n  United  Slata, 

bow  applied  in  deeds  in  tike  States,  iL  438-45i. 

in  what  States  lues  not  adopted,  ii.  13». 

in  what  States  a  statute  snbstituto,  ii.  439. 

forms  of  conveyanee  in  different  States,  iL  4S0-468. 

QMS  applied  when  fonn  of  deed  defectire,  iL  iSS-iSl. 

fonn  of  deeds,  and  how  far  obw  aj^Iiad  in  Alabama,  ii.  151. 

Connecticut,  ii,  442. 

Georgia,  iL  443. 

Indiana,  ii.  44S. 

Iowa,  ii.  449. 

Maine,  iL  442. 

Maryland,  ii.  444,  44S. 

Masaachnsetts,  ii.  43»^2. 

New  Hampahire,  ii.  445. 

New  Jersey,  ii.  448. 

New  York,  iL  460,  451. 

North  Carolma,  ii.  443. 

Ohio,  U.  449. 

Fennsylvuiia,  ii.  44S,  448. 

South  Carolina,  ii.  440. 

Tenneeeee,  ii.  449. 

Texas,  ii.  452. 

Vermont,  ii.  449. 

Virginia,  ii.  444. 
what  States  adopt  bargain  and  sale,  iL  463. 
what  adopt  deeds  of  feofmeut,  ii.  463. 
in  what,  a  releaae  and  qoitclaim  sufficient,  iL  462. 
in  what,  no  deed  ia  required,  ii.  452. 
in  what,  forms  prescribed  by  statute,  iL  463. 
in  what,  no  form  of  deed  prescribed,  ii.  463. 
how  far  covenant  to  stand  seised  for  a  Taloable  comddenttau  good, 

ii.  453. 
relation  of  an  illegitamate  child  not  a  good  consideration,  iL  454.    . 

IV.   COMTIKGKNT  Ubk, 

what  is,  ii.  603. 

requires  a  particnlar  estate  to  support,  ii.  609. 

how  differs  from  springing  and  executory  deTises,  iL  609. 

neror  construed  such,  if  it  can  be  as  a  remainder,  ii.  609, 616,  647. 

governed  by  same  rules  as  contingent  remaiuderg,  ii.  412, 413,  609t 

612. 
if  a  use  is  to  wait  till  a  prior  estate  ejqnrea,  it  is  a  Km^uder,  iL  616. 
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mast  hsn  &  freehold  to  rapport  %  freehold  ism^der,  11.  609,  812. 

most  hftTO  a  seiain,  to  be  executed  in  the  lue,  when  it  vrata,  U.  000. 

In  whom  Bnoh  seisiD  ifl,  ii.  610. 

of  the  doctrine  of  tdntiUa  jurit,  ii.  611,  612. 

the  prior  estate  may  be  a  resohiiiff  oae,  ii.  618. 

U  limited  to  BOTeral,  may  take  e&ect  BnccesuTelf ,  ii.  619. 

defeated  hj  destroying  prior  estate,  ii.  626,  627. 

loss  of  seisin  not  enough,  while  there  is  a  right  of  enby,  ii.  627. 

how  far  one  must  giun  actual  seisin  to  hare  Buch  tue  exeooted, 

Lord  Coke's  case,  Its  natnre  and  history,  ii.  620-632. 

if  prior  estate.b  one  in  tail,  the  holder  may  defeat  the  use  by  bar- 
ring it,  ii.  682. 

snch  uses  not  within  the  rules  of  peipetoi^,  iL  682. 
T.  SPBOfoiMo  Use, 

what  it  is,  ii.  897,  614. 

the  event  that  nisea  it,  certain  or  nncerttua,  ii.  615. 

no  puticular  estate  necessary  to  support  it,  11.  616. 

Mutton's  caae  the  flnt  to  aui^tort  it,  iL  616. 

tiie  doctrine  of  creating  a  freehold  m  fiilvro  by  it,  iL  615,  616. 

bow  for  a  E}ninging  use  ia  a  ahiftiiig  one,  ii.  616. 

must  be  limited  at  once,  mdependent  of  any  preoediog  estate, 
E.  616. 

difference  between,  and  a  oontingent  nse,  ii.  610. 

like  execnlory  devises,  except  created  t^  deed,  ii.  616,  617. 

a  use,  to  wait  till  expiration  of  {aior  estate,  is  a  remainder,  ii.  61S. 

not  affected  by  destruction  of  prior  estate,  ii.  626,  726. 

within  what  time  must  take  effect  to  be  valid,  ii.  6Sa,  705,  710. 

limitation  never  oonabnedas,  if  itoanbeaaaoon&igentremainder, 
ii.  647. 

TI.  SKlFTINa  USK, 

or  secondary,  defined,  L  897,  618. 

doctrine  of  limiting  a  fee  after  a  fee  snstained  by  it,  L  76;  IL  26^28. 

the  first  case  austaining  it,  i.  619. 

how  far  applied  in  modem  aettiementa,  Ii.  619,  020. 

reqaires  a  seisin  in  some  one  other  than  etttm  qM  km,  iL  616,  616. 

in  whom  such  seisin  is,  iL  620. 

difference  between,  and  springing  use,  IL  620. 

of  a  future  nse,  the  preceding  eatate  not  aiq^tortlng  a  remainder, 

ii.  62L 
a  conditional  limitation,  and  how  aptdied,  Ii.  623-026. 
shifting  nse  not  affected  by  deetroying  prior  estate,  i.  627,  726. 
within  what  time  muat  take  effect  to  be  valid,  ii.  28,  688, 706, 710. 
If  limited  after  an  eetata  tail,  ia  not  within  the  mles  as  to  pe^ 

petuity,  Ii.  41S. 
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VSKa—Cimtimitd. 

fiUnn  usee  ma;  be  devised  or  eaiigned,  and  vill  deaeend,  iL  B20. 

how  far  alienaUe,  ii.  62fl. 

tenant  of  prior  eatate  enjoined  from  waste,  ii.  S26. 

how  far  terms  subject  to  springing  nsea,  ftc.,  iL  S20,  728. 

some  rules  i^lied  to  futnre  oses  in  chattels  as  in  freehold  intcreati 
ii.  026. 

term  limited  to  one,  and  heirs  of  body,  an  afasolnte  p&f  iL  63S. 
USUCAPION, 

answers  to  preeoription,  i.  8. 
USUFRUCTUS, 

by  the  Soman  law,  defined,  ii.  88ft. 
USDEY, 

no  defence  to  a  mortgage  by  the  porchasa  of  the  eijnify,  iL  SOP. 


V. 

VASSAL, 

who  waa  each,  i.  41. 
VENDEE, 

of  land,  how  far  liable  for  oconpation,  1.  829,  880. 

his  lien  for  advances  towards  pnrchase-ntoney,  iL  M. 
VENDOR, 

of  land,  how  far  liable  after  occnpation,  L  S05,  OSS. 

his  lien  on  laud  for  piirclus«-ini>iU7,  iL  86,  M. 
VENDOE  AND  VENDEE. 

their  ri^ts  as  to  fiztnree,  L  23. 

their  liens  in  equity,  ii.  86,  98. 
VENTRE  SA  M&RE, 

obild  in,  re^^arded  as  bom,  L  179;  iL  S87. 
VERMONT, 

Adoption,  law  of,  iii.  42. 

Advancement,  law  of,  iiL  40. 

Alienage,  no  law  M  to,  1.  75. 

AttacKment,  on  writ,  a  lien,  ii.  81. 

Bargain  atid  laU  in  nse,  ii.  iSS, 

Charitable  utet  in  force,  iii.  617. 

Children,  ill^tinULte,  how  far  hein,  iii.  41,  U. 
posthnmons,  lighta  of,  iii.  44. 

CoOteior't  died  to  be  recorded,  iii.  238. 

Conb^nitiag,  order  of,  to  redeem  morigages,  ii.  20B. 

Covenant,  how  far  nior^agee  liable  on,  i.  628. 

Curtety,  allowed,  i.  164. 
how  forfeited,  L  1J2. 

Damage*,  lar  breach  of  covenant  at  waraui^,  IiL  IM. 
reooveratde  lea  waste  done,  i.  159. 
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TERMONT  —  Cotaiimtd. 

Deedt,  two  witnesses  to,  reqaired,  iii.  278. 

wife  must  join  hosband  in,  iii.  266. 

recording  of,  what  is,  iiL  219. 
DeKenl,  gener&l  laws  of,  iii.  88. 
Biueitee  caimot  oonv^  land,  iii.  SSO. 
Db)orce,  effect  of,  on  wife's  lands,  L  802. 
Dover,  barred  by  hoaband's  deed,  i:  216,  36& 

of  what  husband  died  seised,  i.  269. 

set  ont  bj  judge  of  probate,  i.  276,  298. 
EjeetMtnt  liae  upon  mortgages,  iL  108. 
Ettaitt  tail,  how  changed,  i.  118. 
Execution,  levy  of,  mi  lands,  U.  81,  n. 
Foreeloture,  who  parties  to  suit  for,  iL  260. 
JoiiU  estates  hdd  to  b«  in  common,  L  014. 

tenancies,  bow  far  in  dm,  i.  615. 
Lttuu,  parol,  create  estates  at  will,  i.  148,  018> 

what  most  be  by  deed,  I.  447. 

actions  on  corenants  in,  transitory,  L  622. 
Lwutation  of  real  actions,  iii.  178. 
Married  aomen,  rights  and  powers  of,  L  822. 

may  make  wills,  iii.  611. 
Mortgagee  may  have  waste  against  mortgagOT,  iL  lib. 
Mortgaga,  prored  by  parol,  ii.  60. 

foifdture  advanoes,  ii.  151, 167. 

order  of  oontribution  to  redeem,  iL  206. 

bow  foreclosed,  ii.  266; 
Mortgagor  holds  till  condition  broken,  ii.  102, 110. 
Notice  required  to  determine  estates  at  will,  i.  600. 
Partilum,  bow  made  of  common  lands,  L  692. 

of  what  none  can  be  made,  L  688. 
Perpetuity,  rules  as  to,  in  foroe,  ii.  731. 
Purchate-moneg,  a  lien  exists  for,  ii.  92. 
Utei,  how  applied  in  conTeyanoee,  ii.  118. 
Watte,  action  for,  i.  169. 
Widoto't  qvaranlinet  what  is,  L  273. 
wait,  pass  after-acqnired  estates,  iii.  609. 

what  witneesM  required,  iii.  600,  610. 

require  seals,  iii.  608. 
VESTED, 

interest  or  estate,  what  is,  i.  84. 

interest  in  lands,  what  is,  i.  84. 

estates,  when  in  interest,  and  when  in  poasesrion,  IL  648,  806,  009 

interest,  if  future,  liable  to  be  divested,  ii.  716,  717. 

whffli  in  right,  thoof^  not  in  poasefldon,  iL  716. 

ronainder,  what  is,  iL  648. 
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TESTUKE, 

<^  Und  on  only  be  ontY^red  hj  dMd,  UL  SU. 
VIEW, 

no  motion  Uee  for  obatrnoting,  iL  U7. 
VILLEINAGE, 

tennre  hy,  in  what  it  ocnuisted,  i.  40. 

proportion  of  Unda  la  England  onoe  held  bj,  L  U. 

whan  it  oeaaed  in  En^mnd,  L  40. 

origin  of  copyholds,  i  fiO. 

Tillmn  socage,  what  it  was,  L  4S. 
VILLEINS, 

tbdr  name  and  condition,  i.  40. 

their  character  and  ri^ta,  i.  GO. 

serrice,  in  what  it  ooneiated,  L  60. 

how  extensively  it  pmrailad  in  England,  L  60l 

vmaiNiA, 

Admmcgmmt,  law  of,  iii.  40. 

Alient,  how  far  hold  real  estate,  L  76;  iii.  4L 

Bargam  and  ral*  in  use,  ii.  46. 

Boundary  proved  by  hearsay,  ilL  420. 

Cunon  by  State  to  United  States  of  military  tract,  effect  ol,iil.  168. 

Charilt^le  uta  are  like  other  devieei,  iiL  G18. 

ChZdrm,  pOBthniootia,  take  bb  if  alive,  iL  606i  iiL  44. 

illegitimate,  how  far  heirs,  iiL  42. 

of  marriages  annnUed,  legitimate,  iiL  4S. 
Common,  tenants  in,  liable  for  waste,  L  664,  n. 
Contribating  to  redemn,  order  of,  iL  206. 
Co-ttnantt  liable  to  eadi  other,  L  647. 
Curtetf  reccgniied,  L  104. 
Damaga,  rule  of,  for  breach  of  wairanty,  ilL  4tt8> 

what  recovered  in  action  ot  dower,  L  382. 
Sttd,  what  constitntee  recording,  iiL  219. 

in  what  time  most  be  recorded,  iiL  S31. 

when  recorded,  oaed  in  evidence,  iii.  SSI. 

if  recorded,  has  precedence  of  creditors,  iii.  823. 
Daetta,  general  laws  of,  iii.  38. 

of  lands  to  buBband  and  wife,  I.  076. 

how  far  teinna  JiuA  ttipitem,  ii.  741;  ilL  14. 
Demta,  what  estate  it  carries,  L  86. 
Dittren  lies  for  rent,  ii.  278. 
Dower,  in  equitable  estates,  1.  20S. 

is  barred  by  elopement,  L  248,  809,  n. 

in  all  hnsbwid  was  aeised  of,  i.  267. 

by  what  court  set  ont,  L  276. 

what  dauMgee  in  action  for,  i.  281. 

what  ralna  in  aliened  estates,  L  390. 
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EUgii,  fonn  of  writ  of ,  IL  80. 
EnlaiU  onoe  adopted  hj,  i.  110> 
Eitaie*  taa  aboliabed,  L  113. 
Fmtdal  tenuPM  abolubod  in,  L  66. 
Fma  and  reeovtria  uerer  in  nw,  L  SM> 
Freduildt  gnntod  ui  fiovro,  iL  59S. 
Heirt  not  reqniaite  to  ft  fee,  i.  62. 
Bu^nad  and  wife,  deecent  of  laads  to,  L  8n> 
Joial-tenaneia,  ban  far  allowed,  i.  61S. 
Judgmentt  constitute  liens  on  land,  ii.  81. 
Land-wtoTattii  pau  to  heiis,  iii.  200. 
Lea»t»,  what  mnat  be  b^  deed,  i.  447. 

what  not  within  statnte  of  fraods,  i.  4*8,  Sit. 
Ximftatwi  of  real  aetions,  iii.  178. 
Married  womaa,  joins  in  a  deed  witii  hnsband,  iii.  266. 

most  be  privately  ezamined  in  making  deeds,  iiL  S6I. 

rif^ts  and  powers  of,  i.  823. 
Mortgagee  wa^  charge'for  servioes,  iL  82S. 
Mortgaga,  ptoved  by  puol,  ii.  61. 

contributing  to  redeon,  order  tst,  il.  306. 

bow  forecloaed,  iL  2S6. 
Partitioa  of  eatajtea,  bow  niade,  L  6M. 
Portiwr*,  ri^ts  of,  to  lands,  do  not  nmive,  i.  979. 
Purckofe-mone]/,  lien  for,  ezista,  iL  92,  n. 
Remainder  not  affected  by  Iobb  of  prior  estate,  ii.  600. 
Rent  reoogiuxed  as  a  hereditament,  ii.  278. 
RiiU  in  Sh^Ug'$  ease  abolished,  iL  600. 
l/tet  M  applied  in  conTeyanoea,  ii.  444. 
WatU,  what  action  lies  tar,  i.  168,  680,  n. 
Widov't  quarantine,  what  is,  i.  S7S. 
W31*,  what  witnesaea  to,  leqnired,  iii.  008. 

pass  after-acquired  estatea,  iii.  000. 
VOCONIAN  LAW, 

as  to  heiiB,  what  was,  iL  886. 
VOID  AND  VOroABLE, 

applied  to  leases,  what  are,  L  460, 4SI, 
bow  and  when  ratifled,  L  467. 
who  may  disaffirm,  if  T<»dable,  L  467,  408. 
within  what  tune  it  mnat  be  done,  i.  408. 
app&ed  to  deeds,  geaei«lly  voidable  only,  iiL  348. 
obtained  I7  duress,  voidable,  iii.  460. 
VOLUNTjUtT  COSTEYAKCES, 

what  are,  and  etCeot  of,  iiL  886,  886. 
VOUCHING  IN, 

wanwktor  to  defend  tiUe,  i.  07,  688,  680;  UL  ITS. 
part  at  the  faioe  of  oommcoi  reoorery,  L  97. 
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WAIVER, 

(d  forfeilare  and  oonditacm,  effect  of,  U.  19. 
WAIVER  OF  NOTICE, 

by  teDftnt  at  wiU,  i.  606. 

of  forfeiture,  by  accepting  rent,  i  611. 
WARDSHIP, 

nuder  fendol  law,  what,  i.  47. 
WARRANTY, 

in  what  it  consisted,  L  42, 

of  Tonching  in  wurantor,  i.  100,  088. 

how  far  tenants,  after  partition,  are  to  deraign  it,  I.  687. 

what  it  was  l^  feudal  law,  iii.  467< 

of  corenants  of,  iii.  465-480. 

lineal  and  oollateral,  what  is,  iii.  480-483. 

when  it  works  a  rebutter,  iii.  480. 

what  is  implied  in  deeds,  iiL  488,  460. 

(See  CovKNANT.) 

WARRANTY  OF  FITNESS  FOR  USE, 

none  implied  in  a  lease,  i.  44A-446.    ' 
WASTE, 

(See  EbTATBB  FOR  LlTJC.) 

what  ia,  i.  129,  130,  139,  140. 

depends  on  usage  of  the  ooimtrj,  i.  137,  141,  14S. 

who  liable  for,  i.  139, 140. 

distinctioii  between  volontary  and  penniasiTe,  L  140, 148. 

remedy  for,  i.  140,  151-103. 

action  for,  depends  on  privity  of  estate,  i.  152. 

r^ulated  by  statate  in  the  United  States,  L  168. 

action  of  waste  gone  into  disuse,  i.  166. 

by  felling  timber,  i.  141-148. 

by  digging  day  and  soil,  i.  144. 

l^  opeoiug  and  working  mines,  L  144. 

digging  for  salt  wells,  i.  145. 

in  man^ng  lauda,  i.  140,  146. 

when  is  buildings,  i.  146-148. 

when  for  damage  by  Are,  I.  150, 161. 

not  for  acts  of  God  or  the  law,  i.  160. 

tenant  liable  for,  though  done  by  a  stranger,  I.  160. 

nilea  as  to  estates  "  without  impeachment  of,"  Sco.,  i.  155. 

one  joint-tenant  may  hare  against  another,  i.  647. 

one  tenant  in  common  may  have  against  another,  i.  80& 

tenant  at  will  not  liable  for,  L  587. 

law  of,  in  the  different  States,  i.  lCT-159.  u/ 

nflnal  remedy  for,  a  process  in  eqni^,  i.  160. 

in  what  oaeea  a  bill  in  equify  for,  Uea,  i.  160. 
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bow  bf  widow  liable  for,  as  to  dower-londs,  i.  148. 

remedy  for,  upon  land  of  wife,  i.  S3&. 

b;  mortgagee  against  tenant,  ii.  188,  184. 

mortgagaa,  how  far  liable  for,  ii.  134. 

how  mor^agee  may  stay  it  by  mortgagor,  u,  186,  1B6. 
WATER, 

r^^tB  of  easement  in,  ii.  290. 

no  property  in,  except  tto  use,  1.  4,  u. ;  ii.  848. 

enjoyment  of  the  natural  flow  gma  do  easement,  ii.  ft24> 

oM  of  natural  stream  an  incident  of  jwoporty,  ii.  848. 

each  riparian  owner  has  a  right  to  the  reasonable  om  of  a  itreamt 
ii.  84S. 

he  may  om  it  for  irrigation,  iL  MB,  840. 
ISet  Ikrioatiom.) 

is  liable  to  othen  for  exoetsive  om  of,  ii.  848. 

mill-owner  has  a  right  to  discharge  into  tiie  stoeam,  ii.  852. 

ri^t  to  dischai^  on  another's  land  may  be  aoquired,  ii.  863. 

underground,  not  goremed  by  tlie  same  rules  as  otlier,  iL  868. 

one  lajid-owner  may  divert  it  from  another,  iL  868. 

rij^to  of,  in  artiflcial  streams,  iL  866. 

flowing  from  a  mine  may  be  stopped  by  tibe  <miier,  11.  868. 

owner  of  house  may  stop  ite  flow  from  the  eavea,  ii.  868. 
WATERCOURSE, 

when  owner  of,  must  keep  it  in  repair,  iL  868. 

what  he  may  do  for  the  pnrpoae,  ii.  868. 
WATEE-POWER, 

how  partition  of,  made,  1.  084. 

effect  of  first  occupation  of,  ii.  860. 

when  the  law  juatiflee  flowing  lands  to  create,  ii.  SfiO. 

preaoriptive  rij^t  to  muntun,  ii.  861. 

what  is  intended  by  a  grant  of,  and  how  to  be  nsed,  iiL  841. 

reservation  of ,  in  a  deed,  what  it  embraoes,  ill.  811. 
WAT, 

right  of,  what  it  it,  ii.  399. 

can  only  be  granted  by  deed,  iii.  841. 

diflerent  kinds  of,  ii.  821,  834. 

reference  to  one  in  a  deed,  how  far  a  covenant,  ilL  4SS. 

oentre  of,  regarded  as  a  bonndary-line  of  land,  iiL  428. 

when  user  determines,  of  which  of  tlieee  It  is,  il.  821. 

may  be  fixed  by  tenoB  ot  grant,  Ii.  834,  886,  S87. 

cannot  be  gnnted  separate  from  the  land,  ii.  804. 

granted  for  one  purpose  or  one  parcel,  cannot  be  osed  for  another, 
ii.  834,  886. 

when   one    between    two    temtad  may  be  used  over  part  of  it, 
iL336. 
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WAT  —  Continued. 

how   for   the    right   pusea    with   seroral   ports  of  th«   e>t 

a.  801. 
bow  ways  may  be  used  under  grants,  ii.  837. 

when  a  right  of,  ia  reeerted  b;  implicatioii,  ii.  808> 

when  oae  ha«  a  way  at  neaoBsity,  ii.  806,  882. 

Buch  way  always  ari«ea  by  grant,  ii.  S32. 

right  aea6«a  with  the  necessity,  ii.  806. 

land-owner  may  designate  it,  iL  S32. 

if  he  refuses,  owner  of  way  may,  iL  B82. 

owner  of,  oannot  change  its  use  to  the  injury  of  (haBerrioit  esb 
ii.  83S. 

grantee  cannot  change  its  coarse  if  fixed,  ii.  890. 

when  owner  of  laud  may  diange  the  oonrse  of  the  way,  iL  887. 

may  be  lost  by  noa-nsar,  ii.  839. 

if  gained  by  express  grant,  cannot  be,  iL  S3&. 

non-user  miay  be  sxplMued,  ii.  339. 

cannot  be  abandoned  by  parol,  ii.  840,  312. 

how  far  one  may  be  eabstituted  by  parol,  ii.  840. 

case  of  Fope  v.  Derereaax,  ii.  840,  n. 

misosing  the  right  does  not  desboy  it,  ii.  887. 

vheo  changing  purposes  of  does,  iL  837. 

dominant  estate  boond  to  repair,  iL  388, 

what  it  may  do  for  this  purpose,  ii.  338. 

if  out  of  repiur,  when  owner  may  go  on  adjaoeat  land,  iL  838. 

bow  far  parol  eridenoe  competent  to  show  axisting  ways,  iL  88&. 
WELL, 

what  posses  ondar  grant  of,  iiL  887. 
WEST  TIBGDJIA, 

Alienage  no  disi^ility,  i.  75. 

Daeent,  laws  of,  iii.  39. 

Enate*  taa  abolished,  i.  118. 

lUegitmaU  children,  iii.  42. 

Limitation  of  real  action,  iiL  178. 

Partition,  how  made,  i.  700. 

Poathtmotu  children,  iii.  44. 
WHABE, 

what  embraced  in  a  preacriptiTe  ri^t  to,  iL  897. 

what  paasee  by  grant  of,  iii.  8S7. 
WIFE'S  SEPABATE  ESTATE,  i.  292. 

(Sm  Husband  AMit  Wifb,  akd  Y*w»inr  Wouv.) 
WIGGLES WOETH'S  LIFE-TABLES, 

in  nee,  L  298. 
WILD  LANDS, 

devise  of,  passes  a  fee,  i.  65. 

dower,  whether  or  not  allowed  in,  i.  148,  200. 
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WILLS, 

when  A  declaration  ol  a  use,  ii.  885. 
estates  at,  i.  660. 

(Stt  EfiTATU,  1.) 

in  use  by  the  Saxont,  iii.  BOl. 

why  disallowed  nndar  the  Normans,  iii.  COL 

how  evaded  hj  means  at  uses,  iii.  601. 

reqniaileB  of,  under  statute  of  wills,  iii.  602. 

requisites  of,  tinder  statute  of  frauds,  iii.  608. 

reasons  of  passing  that  statute,  iii.  603. 

form  of  executing  now  in  England,  iii.  608. 

ambulatory,  while  testator  lives,  iii.  504. 

number  of  witnesses  required,  iii.  600,  607. 

their  office  and  dntj,  iii.  604. 

what  is  presence  as  to  witnesses,  iii.  601. 

to  what  time  their  competency  relates,  iii.  60fl. 

how  fax  lex  rei  tita  governs  tlie  form  of,  iiL  606. 

efieot  of  probate  of,  iii.  607. 

tlie  time  at  which  wills  speak,  iii.  600. 

what  are  the  requisite  qualifications  of  a  testator,  iii.  610. 

of  fane*  covert,  iii.  610,  611. 

what  is  a  "sound  and  dispoung  mind,"  iii.  611,  612. 

effect  of  monomania  upon,  iii.  S12. 

rules  as  to  construing,  iii.  624. 

couditioDB  defeating,  iii.  Q27. 

effect  of  precatory  words  in,  ii.  606,  600. 

when  terms  of  a  will  clianged,  "or"  for  "and,"  lu.,  iii.  S2S. 

how  made  inoperative  in  life  of  testator,  iii.  686. 

how  far  terms  of,  fixed  by  referring  to  other  pe|>er>,  iiL  638. 

what  will  be  a  revocation  of,  iii.  688,  680. 

how  far  marriage  a  revocation,  iii.  630. 

how  poetliiimona  children  aflected  hy,  iii.  540. 

when  a  new  revokes  a  former  one,  iii.  540. 

how  revived  when  once  revoked,  iii.  641. 

efiect  of  a  oodioil  npon  an  existing  will,  iiL  641. 

effect  of  republication  of,  iii.  541.  - 

may  be  signed  by  testator's  mark,  iiL  608. 

may  be  executed  on  Sunday,  iii.  608. 

two  may  make  mutual  wills,  iii.  608. 

witnGMSs  may  attest  by  mark,  iii.  S04. 

witness  cannot  attest  till  after  testator  has  signed,  iiL  601> 
WINDOW-BLINDS, 

a  part  of  realty,  L  14;  iiL  800. 
WISCONSIN, 

Aecmmilatioa,  limiMions  of,  iii.  786. 

Advanetmrnt,  law  of,  iiL  40. 
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WISCONSIN—  Conlinual. 

Alienage  no  disability,  i,  75. 

Allodial,  ownerBfaip  of  lands,  i.  66. 

Children,  poethumons,  rights  of,  ii.  696;  iii.  44. 

iUegiUmate,  law  as  to,  iii.  44. 
Colledor'g  deed  evidence,  iii.  2S6. 
Comwon,  tenants  in,  liable  for  waste,  i.  640,  n. 
Contingency,  bow  far  remoteness  affect*  eatatas,  U.  OMk 
Contingent  future  estate,  how  created,  iL  605. 
Coaveyanet  works  no  forfeiture,  i.  119. 
Co-tenantt  liable  m  damages  to  each  other,  L  847. 
Coetnantt,  none  implied  in  deeds,  iii.  489. 
Curtesy  allowed,  i.  1S4. 

Damagee,  rule  of,  for  breach  of  warranty,  iii.  408. 
DeBd,  no  form  of,  prescribed,  ii.  462. 
DetctrU,  general  law  of,  iii.  30. 

of  estates  per  autre  vU,  L  122,  124. 
Dietrea  lies  for  rent,  ii.  279. 
Dower,  of  all  husband  was  seised  of,  i.  268. 

in  exchiuiged  estatea,  how  asoertoiiied,  i.  200. 
Eitale,  abrid^g  a  prior  one  may  be  good,  ii.  603-60& 

for  life,  good  after  estate  for  years,  ii.  580. 

expectant,  descends,  and  is  olienabte,  ii.  692. 
EtbMi  taii  chai^jied  to  fees,  i.  113. 
Exehangei  of  lands  recognized,  i.  200. 
Firei,  accidental,  law  as  to,  L  161. 
Foreeloiure,  who  parties  to,  ii.  250. 
FretKold  may  be  created  in  faturo,  ii.  5SB. 
Joint  estates,  held  to  be  in  common,  i.  644. 

tenancies,  how  fur  exist,  i.  946. 
Leatei,  how  signed  by  agents,  i.  448. 

what  not  within  statute  of  frauds,  i.  448,  618. 
Limilation,  upon  "  faUore  of  issue,"  IL  7SS. 

of  real  actions,  iii.  175. 
Married  women,  rights  and  powers  of,  i.  829. 

may  make  will,  iii.  SIC. 
Mortgagee  may  bid  at  sale  of  estate,  ii.  68. 
Mortgagei,  proved  by  parol,  ii.  56. 

how  foreclosed,  ii.  239,  364. 

who  erecutes  power  of  sole  nnder,  iL  60. 
Mortgagor  holds  poBse«sion  till  condition  broken,  iL  Hi. 
Partition,  how  made  of  estates,  L  SOS. 
Perpetuity,  rule  of,  ii.  782. 
PoiMT  of  tale  in  mortgage,  who  executes,  ii.  74. 
Remainder  not  affected  by  loss  of  prior  estate,  ii.  &4S> 
Htdt  in  SMle/t  ctm  abolished,  i.  609. 
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to  4Mfc  kiw  MMnr  NsruntL  ui.  fri.  tTt. 
to  viSi.  W^  ■■■T  nk^wMid.  iii.  MT,  SiML 

vkii  H  pnMMi  M  to,  liL  S(«.  M;. 
to  «faA  titoB  «Otop««MXT  «f ,  nl«(*,  iu.  K>>;. 
cffact  of  a  Ifw;  to  »  vitwut  to  *  will.  iii.  SilS. 
WOOD, 

vtat  a  (nut  ■■;  «t,  i  1»,  ISB,  111,  lU. 


T. 
TKAS  TO  TEAR. 

tautnta  finxn,  i.  ADI. 

(S^  EsTATn,  7.) 
"YIELDING  ASD  PAYISO," 
bow  fu  »  DondiUoo,  i.  471. 
bow  fu  »  ooTuunt,  I.  4M. 

Kom.  — Shoold  k  dlNnpMMQr  of  «  paf*  at  »«,  In  mhm  mmIi  ta  liMat  H  km 
ariM*  brt««M  Ih*  pi(M  bdkatal  b^  (b«  Indw  ud  Umm  tm  Um  ndwiMi,  H  b  H  ht 


M  of  tU  ftVK^  "PM  th«  pigw  •(  tto  lutar  M««Mrl«f  » 
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